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REPORTS  OF  CASES 


DECIDED    IN    THE 


SUPPLEMENT. 

1.  The  decision  in  Commonwealth  v.  Allen  ec  al,  page  4o8«  was 

reversed  in  the  Supreme  Court  of  Pennsylvania,  upon  February 
i2th,  1872.  Opinion  reported  in  Legal  Gazette  of  February 
1 6th,  1872. 

2.  In  the  decision  of  Judge    McKennan,  in    Thompson  and  Salt 

Manufacturing  Co.  v.  Jewett,  reported  in  Legal  Gazette  of 
February  16th,  1872,  reference  is  made  to  Salt  Manufacturing 
Co.  V.  Thomas  &  Barry,  page  275. 
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PREFACE. 


Owing  to  the  great  difficulty  in  obtaining  a  complete  file  of 
the  Legal  Gazette,  consequent  upon  many  of  its  numbers  having 
been  exhausted,  and  in  order  to  satisfy  the  repeated  requests  to 
publish  in  book  form  its  reports  of  decisions  in  the  Philadel- 
phia courts,  it  has  been  determined  to  commence  the  Legal 
Gazbttb  Keports,  the  volumes  of  which  are  to  be  issued  from 
time  to  time  as  may  be  required. 

The  present  volume,  the  first  of  the  series,  contains  reports 
of  cases  decided  in  the  federal,  state  and  city  courts  in  Phila- 
delphia, and  the  courts  of  several  of  the  judicial  districts  of 
Pennsylvania.  All  of  these  cases  appeared  in  the  columns  of 
the  Legal  Qtizette,  from  its  first  issue,  July  2d,  1869,  until 
January  5th,  1872,  inclusive.  With  the  exception  of  a  very 
few  (more  fully  reported  here  than  elsewhere),  none  of  them 
have  been  published  in  any  other  volumes  of  reports.  Many 
of  them  were  reported  exclusively  in  the  Gazette.  A  large 
number  of  cases  which  originally  appeared  in  that  journal, 
having  been  republished  elsewhere,  have  been  omitted  from 
this  volume,  in  order  to  prevent  unnecessary  reference  to  two 
distinct  series  of  reports. 

The  decisions  selected  embrace  a  great  variety  of  topics,  con- 
cerning matters  of  law  and  practice  in  Pennsylvania  courts, 
the  titles  City  of  Philadelphia,  Construction  of  Wills,  Equity, 
Equity  Practice,  Guardians,  Orphans'  Court  Practice  and  Prac- 
tice being  particularly  full ;  while  upon  the  titles  Admiralty, 
Alderman,  Criminal  Law,  Criminal  Practice,  Husband  and 
Wife,  Landlord  and  Tenant,  Patents,   Railroad  Companies, 

Streets,  and  many  others,  there  is  much  valuable  information. 

*  (iii) 


IV  PREFACB. 


Want  of  space  has  compelled  the  omission  of  many  inter- 
esting opinions  delivered  in  the  judicial  districts  outside  of 
Philadelphia,  but  in  subsequent  volumes  it  is  intended  to  sup- 
ply the  deficiency  in  this  respect. 

The  syllabuses  to  the  opinions  are  for  the  most  part  the  same 
as  those  originally  published  with  them,  with  such  alterations, 
corrections  and  additions  as  seemed  advisable. 

The  cases  have  been  arranged  according  to  the  dates  of  their 
delivery,  the  editor  believing  that  to  be  the  most  convenient 
form.  In  two  instances.  Commonwealth  v.  Schoeppe  and 
Otterson  et  al.  v.  Middleton,  owing  to  the  importance  of  the 
causes  and  the  general  interest  which  they  awakened,  the 
charges  to  the  jury  are  given  in  full.  An  Index,  Table  of 
Cases,  and  List  of  Judges  with  their  opinions,  have  been 
added.  With  these  additions,  it  is  hoped  that  the  volume 
will  prove  acceptable  to  the  profession. 


LIST  OF  OPINIONS 

Contained  in  this  volume,  together  with  the  names  of  the  Judges  who  delivered 

them,  and  the  Courts  from  which  they  emanated. 


United  States  Circuit  Court,  Eastern  District  of  Penna. 

By  Hon.  William  MoKennan,  U.  S.  Circuit  Judge. 

Cafiero  V.  Welsh, 121 

Parham  v.  Machine  Company  et  al.,        .         .        •        .145 
^alt  Manufacturing  Company  v.  Thomas  &  Barry, .        •    275 

Mercier  v.  Lachenmeyer, . 279 

United  States  v.  The  Ship  Stadacona,     .        •        •        •    282 

In  re  Peter  Conrad,  Bankrupt, 284 

Dallas  V.  Flues  &  Co.,      • 288 

The  Scottish  Bride  T.  The  Anthony  Kelly,      .        •        .289 

Francis  et  al.  v.  Mellor  et  al., 291 

Francis  et  al.  v,  Mahn,     .        •        .        .        •        .        .     295 
Jordan  v.  Wallace  et  al., 354 

Supreme  Court  of  Pennsylvania. 

By  Hon.  James  Thompson,  Chief  Justice. 

Boyle  u  Ramsey, 45* 

Pleish  V.  Hartranfb  et  al., 46 

Wheeler  u  Rice  et  al., 213 

Sank  et  al.  v.  City  of  Philadelphia, 259 

By  Hon.  John  M.  Read,  Associate  Justice. 

Fox  V.  Watts  et  al., .81 

Schoeppe  v.  Commonwealth, 452 

By  Hon.  Daniel  Aqnbw,  Associate  Justice. 

Snyder  v.  Smith  et  al., 35 

(V) 


vi  Names  op  Judges. 


By  Hon.  George  Sharswood,  Associate  Justice. 

Chambers  v.  Waterman, 60 

Bailey  v,  Fitzpatrick, •      •        .126 

Everly  v,  Durborrow,       .        .                 ....  127 

Gregg  V.  Nilson, 128 

Peiper  v.  Harmer, 162 

Chew  V.  Evans, 168 

Mississippi  Central  R.  R.   Co.  v.  Southern  Railroad 

Association, 17T 

Danzeisen  v.  Miller, 215 

Mayer  v,  Simpson, 406 

Bumham  v,  Laning  et  al., 411 

Johnson  v,  Thomas  Sale, 413 

McCallion  v.  Gegan, 414 

Birdsall  V.  Phillips, 415 

McNickle  v.  Henry, 416 

Parrish  v.  Brooks,   .        •        .        •        .        .        •        .417 

Burns  v.  Ashton, 417 

Rogers  v.  Williams  et  al.,         • 418 

By  Hon.  George  W.  Woodward,  Chief  Justice. 

(Term  expired,  1867.) 

City  of  Philadelphia  v.  Weller, 400 


First  Judicial  District  of  Pennsylvania. 

Composed  of  the  County  of  Philadelphia. 

By  Hon.  Joseph  Allison,  President  Judge. 

Leary  v.  Harter,       . 20 

Bast  V.  Anspach,      . 25 

Turner  v.  Connecting  Kailway  Co.,          .        .        .        .  '  27 

In  re  Louis  £.  Rosenberg, 49 

Whetham  v.  Clyde, 53 

In  re  Fanny  Pratt, 56 

McMuUen  v.  Orr, 92 

Ashton  V.  Parkinson, 99 

Commonwealth  u.  Stacy, 114 

In  re  Thirty-fourth  Street, 129 

Lodge  V,  Railroad  Company, 131 

Nece  V.  Pruden  et  al., I3T 

City  of  Philadelphia  u.  Thirteenth  and  Fifteenth  Streets 

P.  R.  Rt  Co.,    .••«....  163 

Murphy  v.  Murphy, 305 

Windrim  v.  City  of  Philadelphia, 311 

Riddell  v.  Harmony  Firo  Company,        •        .        •        .316 

I.  B.  Parker's  Estate, 322 

City  Sewerage  Utilization  Company  v,  board  of  Health,  402 


Names  of  Judges.  vii 


By  Hon.  P.  Caeroll  Brewster,  Associate  Judge. 

(Resigned,  October,  1869.) 

Greaves  v.  Gamble, 1 

Ogden  V.  Duffy, 4 

Packer's  Estate, 5 

Gibbon's  Estate, .10 

McEenna's  Estate, 12 

Kulp's  Estate, 13 

Parker's  Estate, t  15 

In  re  Joshua  Isaacs, 17 


By  Hon.  James  R.  Ludlow,  Associate  Judge. 

In  i:e  Verree  Road, 18 

In  re  Road  of  By  berry  Township, 18 

In  re  Op)ening  of  Chew  Street,        .        .        .        .        .19 

In  re  Connecting  Railroad, 22 

Bingham's  Estate, 31 

Smith  V.  Schmidt, 58 

Woodfall's  WUl, 66 

In  re  Stamping  Letters  Testamentary,     .        .        .        .61 

Prbvenchere's  Estate, 68 

Kennedy's  Will, TO 

Alter's  Estate, 72 

Batterson  et  al.  v.  Thompson  et  al.,         .        .        •        .1*71 

Makinson's  Estate, 320 

I.  B.  Parker's  Estate, .322 

Hammersley  et  al.  v.  Turnpike  Co.,  ....  343 
Commonwealth  v.  Allen  et  al.,  .  .  .  .  .408 
Otterson  et  al.  v,  Middleton, 529 


By  Hon.  William  S.  Pbircb,  Associate  Judge. 

Hanbest  V.  Donnelly, 10 

Commonwealth  v.  Landis, 42 

West's  Will, 95 

Titlow's  Will, 97 

Cresson's  Estate, 219 

Kerr  &  Bro.  v.  The  City  et  al., 254 

Keely  et  al.  v.  Dickinson  et  al., 257 

Second  and  Third  Street  P.  R.  R.  Co.  v.  Morris,    .        .  295 

McCarter's  WiU, 297 

Stites  V.  Jeffries  et  al., 300 

In  re  assigned  Estate  of  Snyder  &  Cadwallader,    .        .  302 

Esler  V.  Peterson,    ...;.•••  303 

Henring  &  Co.  v.  Dittman, 304 

McFillin  19.  The  Bank  et  al., 309 

Heddleson's  Estate, 336 

Brady  v.  Weightman  et  al., 347 


viii  Names  of  Judges. 


By  Hon.  Edward  M.  Paxson,  Associate  Judge. 

Commonwealth  v.  Manderfield, 3T 

Given  v.  Given  et  al., 48 

Commonwealth  ex  rel.  Terry  v.  Dougherty,     ...  63 

Kennedy ^8  Will,        ..../...  TO 

Steinbaker  v.  Wilson  and  Young, 76 

Keece  v.  Hendricks, 79 

Smith  et  aL  v.  Moyer  et  al., 86 

Commonwealth  v.  Bailey, 87 

In  re  Phila.  Artisans' Institute, 104 

Junction  K.  R.  Co.,  v.  Boyd, 107 

In  re  Powelton  Avenue, 112 

Gillis  V.  Hall, 124 

White  V.  City  of  Philadelphia, 140 

Commonwealth  u.  Reid, 182 

Williamson  v.  Beck  et  al.,        .        .        .         .         .         •  200 

Metz  Bros,  v,  Farnham  et  al., 201 

Milligan's  Estate, 203 

Cramp's  Estate, 209 

Smyth's  Estate, 210 

Rush  worth  et  al.  v.  Swope  et  al., 223 

McCassen  v.  Waterhouse, 223 

Buist's  Estate, 226 

Perkins  v.  Ward, 239 

In  re  Germantown  and  Perkiomen  Turnpike  Co.,     .        .  252 
Commonwealth  ex  rel.  Mintzer  v.  The  Sheriff,          .        ,340 

City  of  Philadelphia  v.  Marcer, 355 

Potts  V.  Philadelphia  Association  for  the  Relief  of  Dis- 
abled Firemen, 369 

Cobum's  Estate, 383 

By  Hon.  Thomas  K.  Finletter,  Associate  Justice. 

Commonwealth  v,  Atkinson, 233 

Noblit  et  al.  v.  Briggs  et  al., 236 

Loughrey  et  al.  v.  Mcllvain, 239 

Howell  et  al.  v.  The  City,        .        .        .        .        .         .  242 

Miller  v.  Sellers  et  al.,      .        .         .        .  '     .        .         .245 

Hartnack  et  al.  v,  James  et  al., 364 

Mooney  v.  Rogers, 385 

Nippes  V.  Kirk, 387 

Hopkins  v.  McClelland, 388 

Erety  v.  Wiltbank, 389 

Zeigenfuss  et  al.  v,  Stier, 390 

Clark  u.  Bartlett, -391 

Shourds  v.  Way, 391 

Harmstead  v.  Washington  Fire  Company  et  al.,      .        .  392 

Freiberg  et  al.  v.  Reliance  Fire  Company  et  al.,      .         .  394 

Brady  et  al.  v.  Shissler, 395 

City  V,  Vandevier, 39t 

I^uston  V.  Donnelly, 399 
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By  Hon.  James  Lynd,  Associate  Jiidore  of  the  District  Court  of 

Philadelphia  County, 

City  of  Philadelphia  V.  Eurista  et  al.,       .        .        .        .143 

Keen  v.  The  City, 160 

Cochran  V.  Garrettson, 218 

Adler  et  al.  v.  Teller  et  ah,       .        .        .        .        .        .224 

Butch  V.  Boyer, 378 

By  the  Register's  Court,  Philadelphia"  County. 

Estate  of  Virginia  Johnson,     .        •        •        •        .        •      28 

By  Wm.  a.  Leech,  Esq.,  Begister  of  Wills,  Philadelphia  County. 

In  re  Stamping  Letters  Testamentary,     .        .        .        .67 
Kennedy's  Will,       .        . 70 

By  J.  Alexander  Simpson,  Esq.,  Register  of  Wills,  Philadelphia 

County. 

Floranoe's  Will,        . 85 

By  Wm.  M.  Bunn,  Esq.,  Register  of  Wills,  Philadelphia  County. 
•  McCarter's  Will, 298 

By  Hon.  James  Ross  Snowden,  Prothonotary  of  the  Supi-eme  Court 

of  Pennsylvania. 

Rogers  v.  Williams  et  al., 418 

Third  Judicial  District  of  Pennsylvania. 

Composed  of  the  Counties  of  Northampton  and  Lehigh. 

By  Hon.  A.  B.  Lonqaker,  President  Judge. 

Abie's  Estate, 420 

Eighth  Judicial  District  of  Pennsylvania. 

Composed  of  the  Counties  of  Northumberland  and  Montour. 

By  Hon.  Alexander  Jordan,  President  Judge. 

Kline's  Estate, 428 

Sunbury  v.  Wilvert, 431 

Ninth  Judicial  District  of  Pennsylvania. 

Composed  of  the  Counties  of  Cumberland,  Perry  and  Juniata. 

By  Hon.  James  H.  Graham,  President  Judge. 

Commonwealth  v,  Schoeppe, 433 

Commonwealtli  v.  Hariis, 455 
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Eleventh  Judicial  District  of  Pennsylvania. 

Composed  of  the  County  of  Luzerne. 

By  Hon.  Garrtck  M.  Harding,  President  Judge. 

Niver  v.  Perigo,        .«••••••    462 

By  Hon.  E.  L.  Dana,  Additional  Law  Judge. 

Everett  v,  Steele  et  al., 470 

Twelfth  Judicial  District  of  Pennsylvania. 

Composed  of  the  Counties  of  Dauphin  and  Lebanon. 

By  Hon.  John  J.  Pearson,  President  Judge. 

Maier^s  Estate, 475 

Parthimer's  Estate, 478 

Snyder's  Estate, 481 

Fifteenth  Judicial  District  of  Pennsylvania. 

Composed  of  the  Counties  of  Delaware  and  Chester. 

By  Hon.  William  Butler,  President  Judge. 

Curry's  Estate, !    484 

Emery's  Estate — Pennypacker's  Appeal,         .        .         .    485 
Serrill  v,  Burk, 489 

Twenty-sixth  Judicial  District  of  Pennsylvania. 

Composed  of  the  Counties  of  Columbia,  Wyoming  and  Sullivan. 

By  Hon.  Wm.  Elwell,  President  Judge. 

Commonwealth  v.  Jacobus, 491 

Gorrell  et  al.  v.  Murphy  et  al.,         .        •         .        .        .495 
Deighmiller's  Estate, 499 

Twenty-eighth  Judicial  District  of  Pennsylvania. 

Composed  of  the  Counties  of  Mercer  and  Venango. 

By  Hon.  John  Trunkey,  President  Judge. 

•     The  Borough  of  Oil  City  v.  The  City  of  Oil  City,   .         .  502 

Coulter  et  al.  v.  Bortner  et  al.,         •        .        •        .         .  605 

Lewis  V.  Paine  et  al., 508 

Squires  v.  Ridge  way, 510 

Twenty-ninth  Judicial  District  of  Pennsylvania, 

Composed  of  the  County  of  Lycoming. 

By  Hon.  James  Gamble,  President  Judge. 

Commonwealth  v.  Britton,       •••••.    513 
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LEGAL  GAZETTE  REPORTS. 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 


GREAYE3  ▼.  GAMBLE. 

1.  An  8fl:reein«Dt  for  the  purchase  of  renl  estate  vests  an  equitable  estate  In  the  pur- 
chaser. He  bears  the  lo88<rs  happening  and  is  entitled  to  the  benefits  accrning 
between  the  dates  of  purchase  and  consnmnia'ion. 

8.  When  there  Is  a  slip  In  the  time  of  payment  and  the  case  admits  of  compensation, 
eqoity,  here  as  elsewhere  abhors  a  forfeiture. 

Opinion  by  Brewster,  J.    Delivered  June  26th,  1869. 

This  is  a  demurrer  to  a  bill  for  specific  performance.  Prior 
to  February,  1863,  the  plaintift'  owned  the  property  described 
in  the  bill.  It  was  sold  from  him  by  the  sheriff.  The  parties 
claiming  through  the  sheriff's  title  agreed  to  transfer  all  their 
interest  in  the  land  to  any  person  the  plaintiff  might  nominate 
npon  payment  of  their  claim.  The  plaintiff  nominated  the 
defendant,  and  the  property  was  conveyed  to  him  for  $1,550, 
paid  as  follows:  $250  of  the  plaintifi*'s  money,  and  the  balance 
m  a  mortage.  The  defendant  thereupon  entered  into  written 
articles  with  the  plaintiff  by  which  plaintift*  agreed  to  pay  $40 
per  month  rent,  and  if,  within  five  years  and  not  longer,  the 
rents  with  other  payments  discharged  the  mortgage,  ground- 
rent,  taxes,  &c.,  then  the  defendant  was  to  convey  to  the  plain- 
tiff. 

The  bill  charges  that  plaintiff  has  expended  in  repairs,  &c., 
$640;  that  he  has  paid  defendant  $880 ;  has  offered  to  pay  him 
all  the  money  due,  and  has  requested  a  conveyance,  but  that 
the  defendant  has  refused  to  perform  the  agreement.  The  de- 
fendant has  demurred  to  every  section,  and  also  to  the  prayer. 
His  objections  may  be  thus  stated : 

L  That  time  is  the  essence  of  this  contract,  and  that  the  bill 
does  not  aver  a  performance  on  the  part  of  the  plaintift*  within 
the  five  years  named  in  the  agreement. 

IL  That  the  bill  is  also  defective  in  not  averring  that  the 
plaintiff  tendered  a  sufficient  sum,  or  that  the  moneys  paid 
were  on  account  of  this  agreement. 

The  bill  might,  perhaps,  have  averred  the  time  and  the  cir- 
cumstances of  the  tender  with  greater  particularity,  but,  we 
think,  sufficient  is  herein  disclosed  to  require  an  answer  from 
the  defendant. 

1  (1) 
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Whether  time  is  or  is  not  the  essence  of  the  contract,  has 
been  a  qvestio  vezata  in  almost  every  case  for  specific  perform- 
ance. In  Gregson  v.  Riddle^  cited  in  7  Ves.  268,  Lord  Thurlow 
intimated  that  no  stipulation,  however  express,  could  avail  to 
hold  a  party  to  the  day  named.  It  is  unreported,  save  as  cited 
by  Sir  Samuel  Romilly,  in  Seton  v.  Slade^  7  Ves.  265,  but  must 
have  been  a  well-considered  case,  for  the  bill  was  before  two 
chancellors,  and  when  Mr.  Mansfield,  for  the  defendant,  an- 
swered the  suggestion  above  quoted  by  saying  that  this  was 
contrary  to  the  intention  of  the  parties,  and  that  it  "  would  be 
necessary  to  insert  a  clause  that,  notwithstanding  the  decision 
of  theCourt  of  Chancery,  it  should  be  void,"  Lord  Thurlow  re- 
marked, ^^that  such  a  clause  might  be  inserted,  and  the  parties 
would  be  just  as  forward  as  they  were' then." 

Lord  Loughborough,  however,  in  IJof/d  v.  ColleU  4  Bro.  C.  C. 
469,  decidea  the  other  way,  and  Lord  Eldon,  in  Seton  v.  Sladfj 
7  Ves.  265,  whilst  he  did  not  doubt,  did  not  expressly  affirm 
Gregson  v.  Riddle.  The  cases  down  to  1815,  are  all  reviewed 
by  Chancellor  Kent,  in  Benedick  v.  Lyn^h^  1  Johns.  Ch.  Eep.' 
370.  There  the  bill  was  filed  three  yeare  too  late,  and  was,  of 
course,  dismissed.  In  Hipwell  v.  Knight^  1  Younge  &  Collyer's 
Exchequer  Bep.,  Baron  Alderson  regarded  time  as  of  the  essence 
wherever  its  efflux  affected  values,  as  in  cases  of  stock,  and 
wherever  there  was  a  special  and  known  object  in  view,  as  nur- 
chasing  a  house  for  a  residence.  He  regarded  the  contract  tnen 
before  him  as  falling  within  the  rules  stated,  because  of  an  ex- 

Sress  provision  releasing  the  defendant  if  the  other  party  make 
efault,  and  because  the  defendant  was  guarantee  of  a  tenant's 
solvency  up  to  a  certain  date.  He,  however,  declined  to  give 
judgment  upon  that  point,  and  rested  his  decision  upon  the 
ground  of  waiver  (p.  418). 

In  Wells  V.  Mazwelly  83  Law  Jnl.  Ch.  44 ;  82  Beav.  408,  spe- 
cific  performance  was  decreed  althoui^h  the  agreement  contained 
an  express  clause  that  ^^  time  should  be  considered  as  of  the  es- 
sence of  the  contract,"  and  although  the  plaintiff  had  not  com- 
plied bv  the  day  named,  or  indeed  within  the  month  mentioned 
in  a  subsequent  notice,  formally  warning  him  that  upon  its  ex- 
piration, **  the  contract  wovld  be  treated  as  void.^^  Lord  Justice 
Knight  Bruce  said,  "  it  has /or  man)/  generations  becnme  the  settled 
practice  of  this  court  in  cases  of  specific  performance  of  contracts 
to  buy  land,  to  disregard  to  a  great  extent  the  provisions  made 
by  such  contracts  as  to  the  time  of  settlement,  subject,  however, 
to  this,  that  where  there  is  any  special  provision  on  the  subject, 
beyond  the  mere  mention  of  a  time  for  a  completion,  or  where 
there  has  been  gross  delay  or  other  misconduct,  or  there  are 
other  circumstances  of  a  special  and  extraordinary  kind,  then 
the  court  will  interfere,  because  it  does  not  allow  men  to  dis- 
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regard  wholly  the  convenience  of  others,  and  to  take  exactly 
Buch  time  as  might  please  themselves  with  regard  to  the  per- 
formance of  their  contracts," 

On  the  other  hand,  in  the  later  case  of  Lord  Ranelagh  v.  Mel- 
tm,  1865,  34  Law  J.,  Chanc.  277 ;  2  Drewry  &  Small,  278,  Vice 
Chancellor  Kindersley  drew  the  distinction  between  contracts 
establishing  the  relation  of  vendor  and  purchaser,  where  the 
parties  are  not  bound  to  the  day,  and  an  agreement  whereby 
this  relation  is  to  be  established  upon  the  performance  of  a  spe- 
cific act.  Acting  upon  this  refinement,  he  held  that  the  pur- 
chase money  in  that  case  should  have  been  paid  upon  the  day, 
and  dismissed  the  bill  because  the  draft  conveyance  was  for- 
warded eleven  days  too  late. 

In  Ahl  V.  Johnson^  20  How.  511,  the  Supreme  Court  of  the 
United  States  held  that  if  the  vendee  entered  into  possession, 
and  the  vendor  did  not  formally  demand  the  payment  when 
due,  these  circumstances,  with  others,  showed  that  time  was 
npt  the  essence  of  the  contract,  and  his  vendee  was  entitled  to 
relief,  although  the  tender  was  too  late  under  the  contract. 

In  MxUer  etal.  v.  Henlan^  1  P.  F.  Smith,  265,  the  delay  of  nine 
years  barred  the  purchaser's  right. 

*  The  weight  of  authority  seems  to  be  conclusive  on  these  two 
points. 

1st.  That  an  agreement  for  the  purchase  of  real  estate  vests 
an  equitable  estate  in  the  purchaser.  He  bears  the  losses  hap- 
pening and  is  entitled  to  the  benefits  accruing  between  the 
dates  of  purchase  and  consummation.  For  this  a  large  number 
of  authorities  might  be  cited. 

2d.  That  when  there  is  a  slip  in  the  time  for  payment  and 
the  case  admits  of  compensation  equity  here,  as  elsewhere  ab- 
hors a  forfeiture.  On  these  points,  see  Hichter  v.  Selin^  8  8.  & 
R.  425,  440 ;  Sutter  v.  Sing,  1  Casey,  466 ;  Siter's  Appeal,  2 
Casey,  178 ;  Sobb  v.  Mann,  1  Jones,  800 ;  RasselVs  Appeal,  3 
Harr.  319 ;  Bowie  v.  Berry,  8  Maryland,  859 ;  Etlgerton  v.  Peck- 
ham,  11  Paige,  352 ;  Falls  v.  Carpenter,  1  Devereux  &  Bait.  Eq. 
237,  278. 

The  exceptions  seem  to  be  confined  to, 

1.  Gross  laches. 

2.  Inexcusable  negligence. 

*•  8.  A  material  change,  during  the  lapse  of  time,  affecting  the 
rights,  interests  or  obligations  of  the  parties.  See  opinion  of 
Story,  J.,  in  Langworth  v.  Tat/lor,  1  McLean,  385 ;  14  Peters, 
172,  and  the  cases  there  cited,  and  the  opinion  of  Strong,  J., 

fi  in  Andrews  v.  BeU,  6  P.  F.  Smith,  849.  The  contract  in  this 
case  expired  August  12th,  1868.  This  bill  was  filed  October  20th, 
1868.  Meanwhile  the  defendant  receives  $880,  does  not 
demand  performance,  and  refuses  a  tender  of  all  the  money  due. 
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During  the  whole  of  the  five  yeare  the  defendant,  according  to 
the  bill,  suffers  the  plaintiff  to  be  in  possession  and  to  expend 
money  upon  "  repairs  and  improvements."  Surely,  if  the  de- 
fendant had  been  the  original  owner  these  circumstances  would 
close  his  mouth  as^ainst  the  defence  upon  the  efflux  of  time. 
But  was  he  ever  the  holder  of  this  title  in  his  own  right?  Ac- 
cording to  the  bill  he  did  not  pay  one  dollar  of  the  purchase 
money.  The  plaintiff  paid  all  of  the  $250.  This  fact  being 
admitted  for  the  purpose  of  this  argument,  it  follows  that  the  , 
defendant  has  been  all  the  time  trustee  to  the  use  of  the  plaintiff. 
He  has  expended  nothing,  but  received  $880,  and  if  he  is  liable 
upon  the  bond  accompanying  the  mortgage  (and  this  does  not 
appear)  he  has  still  been  offei^  all  the  money  due. 

If  he  has  advanced  money,  the  agreement  would  probably  be 
construed  into  a  mortgage,  for  he  only  holds  the  title  upon  the 
nomination  of  the  plaintiff  and  as  security.  See  the  authorities 
cited,  3  Leading  Cases  in  Eq.  by  Hare  and  Wallace,  625,  626. 
And,  if  so,  no  languasfe  could  make  the  mortgage  irredeemable. 
All  the  cases  from  Sbward  v.  Harris,  1  Vem.  190,  recognize 
this  as  the  favored  principle  of  equity  jurisprudence.  But  with- 
out discussing  these  questions  it  is  sufficient  for  our  present 
purpose  that  the  bill  does  not  exhibit  any  default  on  the  part 
of  the  plaintiff  and  that  the  demurrer  conceding  all  that  is  suf- 
ficiently averred,  the  plaintiff  is  entitled  to  an  answer. 

The  demurrer  is  overruled. 

T.  K.  Finletter,  JEsq.^  pro  plaintiff. 

Heiiry  Mclntyre,  Esq.^  ±J.  H.  Hanson^  Esq.,  and  Daniel 
Dougherty,  Esq.,  pro  defendant. 

[Legal  Gasetie,  July  2, 1809,  Vol.  1,  p.  3.] 


Court  of  Common  Pleas,  Philadelphia  County. 

OODEN  ▼.  DUFFY. 

A  three  months'  notice  to  a  tenant  to  quit  noon  March  35th,  1869,  was  In  time  if  served 

December  d5th,  1868. 

Certiorari  to  Aid.  Delaney. 

Opinion  by  Brbwstbr,  J.     Delivered  June  26th,  1869. 

The  sole  question  to  be  here  determined  is  whether  a  three 
months'  notice  to  quit  March  25  th,  1869,  is  in  time  if  it  is  served 
December  25th,  1868. 

The  decisions  on  the  computation  of  time  are  the  plague  spot 
of  the  law.  Lord  Mansfield,  in  Pagh  v.  Duke  of  Leeds,  Cow- 
per,  714,  called  them  ^'so  many  contradictions  backwards  and 
forwards." 

In  our  State  we  have  Qosweiler^s  Appeal,  8  Penna.  Rep.  200, 
overruled  by  Thomas  v.  Afflick,  4  Harr.  14,  and  Barber  v.  Chand- 
ler, 5  Harr.  48.     But  the  slaughtered  authority  rose  to  life 


Estate  of  Thomas  Gibbons. 


a:^in  in  Cromeliers  v.  Brinks  5  Casey,  522,  where  the  cases, 
English  and  American,  were  all  ably  reviewed  by  Mr.  Justice 
Porter. 

In  McGowen  v.  Sennetty  we  had  occasion  to  examine  the  au- 
thorities and  to  decide  this  very  point.  Our  conclusion  was 
that  a  notice  served  January  1st,  to  quit  April  1st,  was  in  time. 
It  is  said  that  in  such  a  case  the  tenant  is  bound  to  remove 
March  81st.  Marys  v.  Anderson^  2  Grant,  446.  But  as  the  day 
is  indivisible  he  can  keep  possession  until  midnight,  and  the 
landlord  cannot  enter  or  bring  ejectment  until  tne  next  day. 
The  notice  served  January  1st,  related  back  to  the  first  second  of 
that  day,  so  that  the  tenant  has  notice  all  of  January,  February, 
and  March.  He  has  every  minute  of  three  months,  and  has  no 
right  to  ask  more. 

The  judgment  is  affirmed. 

(Affirms  by  Supreme  Court  in  Dufy  v.  Ogden^  14  P.  P. 
Smith,  240.) 

[Legml  Gasette,  Julj  2, 1809,  Vol.  1,  p.  •.] 


Orphans'  Court,  Philadelphia  County. 

ESTATE  OF  LUCT  A.  PACKER. 

1.  The  Jniiidiction  of  tbe  Orpbans'  Court  under  the  act  of  18S3,  in  the  appoint- 
meni  of  gmardlans  for  minors  depends  on  the  residence  of  such  minors,  tbe 
Orphans'  Court  of  each  eounty  iiaving  under  said  act  the  care  of  minors  re- 
siding in  such  county. 

2.  Where  reai  estate  belonging  to  a  ward  is  situated  in  a  county  different  from  the 
residence  of  tbe  ward  and  is  to  be  sold,  the  proper  practice  is  for  the  Orphans' 
Court  having  Jurisdiction  of  the  guardian  to  authorise  tbe  raising  of  tbe  money, 
and  it  then  becomes  the  duty  of  the  Orphans'  Court  of  tbe  county  within  whictai 
tbe  land  is  situated  to  make  tbe  order  for  tbe  sale  or  mortgage  of  tbe  same,  tbe 
security  to  be  approved  by  the  court  having  Jurisdiction  of  the  account,  of  the 
giving  of  which  the  court  ordering  the  sale  is  to  be  notified. 

In  the  matter  of  the  estate  of  Lucy  A.  Packer,  a  minor. 

Opinion  by  Brewster,  J.    Delivered  Jul^  3d,  1869. 

This  case  came  before  us  on  petition,  citation,  and  answer. 
The  facts  as  exhibited  by  the  record  may  be  thus  stated. 

In  February,  1866,  Frederick  Leaf  Smith,  Esq.,  a  very  re- 
spectable member  of  the  Reading  bar,  was  appointed  by  this 
court  guardian  of  the  estates  of  Mary  Catharine  Zieber  Packer 
and  Lucy  A.  Packer,  minor  children  of  Joseph  L.  and  Mary  E. 
Packer,  all  of  whom  then  resided  in  this  city.  The  wards  were 
then  under  fourteen  years  of  age. 

The  guardian,  Mr.  Smith,  on  the  4th  day  of  June,  1866,  ap- 
plied to  the  Orphans'  Court  of  Berks  county  for  an  order  to 
sell  the  interest  of  said  minors  in  certain  land  situate  in  that 
county  After  citation  to  the  parties  in  interest,  answer  thereto, 
an  auditor's  report  thereon,  and  upon  full  consideration;  the 
court,  on  the  13th  day  of  August,  1866,  ordered  a  sale  of  the 
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preini8e8,requiring8ecarit7  of  theguardiaD  in  thesam  of  $10,000, 
which  was  daly  entered. 

On  the  20th  of  September,  1866,  the  guardian  returned  to  the 
said  court  that  he  had  sold  a  part  of  the  said  land,  an  alias 
order  was  issued  for  the  sale  of  the  residue,  the  return  to  which 
was  approved  December  20th,  1866.  And  on  the  22d  of  the  samei 
month,  the  said  court  decreed  that  the  guardian  ^^hold  the  net 
amount  of  the  purchase  moneys  of  all  the  sales  (after  deducting 
costs  and  expenses,  Ac.)  in  hand  during  the  respective  lives  of 
Catharine  Zieber  and  Mary  K  Packer,  and  in  trust  to  pay  to 
each  one  annually  the  interest  of  their  respective  shares  of  the 
purchase  money  during  their  lives  respectively,  and  after  their 
decease  account  for  the  same  according  to  law." 

Subsequently  to  these  proceedings,  Lucy  A.  Packer  arrived  at 
the  age  of  fourteen  years.  She  thereupon  petitioned  this  court 
for  leave  to  choose  her  own  guardian.  Her  praver  was  granted, 
and  George  W.  Adler  having  been  chosen  oy  ner  was  duly  ap- 
pointed the  guardian  by  this  court. 

Mr.  Adler  now  asks  us  to  order  Mr.  Smith  to  report  the  funds 
in  his  hands  belonging  to  said  minor,  and  ^Ho  make  an  order 
touching  and  concerning  the  same." 

Mr.  Smith  has  filed  an  answer  in  which  he  refers  to  the  pro- 
ceedings  and  decree  above  noted,  and  admits  a  balance  in  his 
hands  of  $5,500,  of  which  he  has  paid  the  interest  to  the  ten- 
ants for  life  up  to  June  1st,  1869.  He  denies  that  there  is  any 
personal  estate  or  other  property  in  his  hands  belonging  to  said 
minors.  He  further  saith,  that  on  the  20th  day  of  February, 
1869,  the  tenants  for  life  applied  to  the  Orphans'  Court  of  Berks 
county  for  a  rescission  of  the  order  of  December  22d,  1866,  and 
for  an  order  to  pay  the  purchase  moneys  to  said  tenants  for  life 
upon  their  giving  ade(][uate  security  therefor.  Said  application 
is  now  undetermined  in  said  court,  ^nd  lastly,  the  respondent 
submits  to  this  court  that  we  have  ^^  no  power,  authority,  or 
jurisdiction  in  the  premises,  to  make  any  order  or  decree  in  re- 
lation to  the  purchase  moneys  in  his  hands  as  before  mentioned." 

As  the  questions  argued  were  admitted  to  be  novel,  and  es- 
pecially as  they  presented  a  question  of  jurisdiction,  we  have 
endeavored  to  give  the  case  a  full  and  careful  consideration. 
The  respondent  points  us  to  a  record  which  shows  that  a  court 
of  equal  authority  with  ourselves  has  miide  an  order  upon  him 
touching  the  moneys  in  his  hands,  and  his  counsel  has  argued 
with  great  ability  that  this  is  conclusive  upon  all  persons.  In- 
dependently of  the  decree  made  by  the  Orphans'  Court  of  Berks 
county,  December  22d,  1866,  it  is  submitted  that  we  are  power- 
less to  make  any  order  in  the  premises.  The  simple  statement 
of  these  propositions  shows  not  pnly  the  manifest  propriety  but 
the  imperious  necessity  of  a  careful  examination  of  the  entire 
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record  and  of  all  the  arguments  submitted  on  both  sides.  Lam- 
entable, indeed,  would  be  the  situation  of  a  trustee  who  should 
find  himself  exposed  to  the  peril  of  disobeying  the  decrei^  of 
one  court  in  order  that  he  might  perform  the  directions  of  a 
'  conflicting  order  made  by  another  tribunal.  We  shall  endeavor 
to  consider  and  decide  this  case  m  the  light  of  these  reflections. 

Firstly,  then,  as  to  our  original  jurisdiction  in  this  matter. 
It  is  not  questioned,  and  must  be  conceded  that  this  is  beyond 
all  controversy.  The  Act  of  March  29th,  1832,  §  5,  P.  L.  191, 
Br.  Dig.  278,  §  81,  directs  that  "The  Orphans'  Court  of  each 
county  shall  have  the  care  of  the  persons  of  minors  resident 
within  such  county  and  of  their  estates,  and  shall  have  power 
to  admit  such  mmors  when  and  as  often  as  there  shall  be  occa- 
sion to  make  choice  of  guardians,  and  to  appoint  guardians 
for  such  as  they  shall  judge  too  young  or  otherwise  incompetent 
to  make  choice  for  themselves." 

The  only  test  of  jurisdiction  here  given  to  us  is  residence  in 
the  county.     Where  the  minors  reside  in  the  county,  the  Or- 

Ehans'  Court  have  express  jurisdiction  not  only  of  their  persons, 
ut  of  their  estates  wherever  situated.  The  words  ''within  the 
county,"  are  confined  to  the  residence  of  the  minor.  The  ward 
might  have  property  in  many  other  counties,  or,  indeed,  in  dif- 
ferent States,  but  the  proceeds  of  all  the  personalty  wherever 
sold,  and  the  rents  of  all  the  realty  wherever  collected,  must  be 
accounted  for  in  the  forum  of  appointment.  We  do  not  under- 
stand that  this  position  is  seriously  questioned.  !N'or  could  its 
correctness  well  be  doubted ;  for  it  would  be  monstrous  to  sup- 
pose that  a  guardian  would  have  to  file  and  settle  a  dozen  dif- 
ferent accounts  in  as  many  distinct  courts,  simply  because  the 
estate  of  the  ward  was  scattered  throughout  the  commonwealth. 
Guardians,  like  administrators,  can  receive,  sue  for,  and  recover 
assets  wherever  found  within  the  State,  without  the  special 
leave  or  reappointment  of  the  courts  in  dift'ereut  counties. 

These  remarks  do  not  apply  to  sales  of  realty,  for  such  dis- 
position of  a  ward's  estate  requires  the  sanction  of  the  court  of 
the  county  where  the  land  is  situated.  This  plainly  appears  in 
the  act  of  March  29th,  1832,  §  32,  P.  L.  198,  Br.  Dig.  289,  §  104, 
which  directs  that  the  Orphans'  Court  having  juri^iction  over 
the  accounts  of  the  executor  or  guardian  shall,  if  the  land  is 
situate  in  another  county,  simply  make  a  decree  authorizing 
the  raising  of  a  certain  sum  of  money,  and  thereu^ion  it  becomes 
"the  duty  of  the  Orphans'  Court  of  the  county  wherein  the  real 
estate  is  situated  to  make  an  order  for  the  sale  or  mortgage  *  * 
of  so  much  *  *  of  such  real  estate  as  shall  *  *  be  necessary  to 
raise  the  specified  sum,  *  *  and  such  executor  or  guardian  shall 
make  return  *  *  to  the  Orphans'  Court  of  the  county  in  which 
the  real  estate  so  sold  *  lies." 
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The  Becnrity,  however,  is  to  be  approved  of  by  the  court 
"  having  jurisdiction  of  his  accounts.  Br.  Dig.  290,  §  109. 
And  where  the  purchaser  pays  into  court,  it  is  as^ain  to  the 
court  "having  jurisdiction  of  the  accounts."  Id.  §  111.  Where, 
too,  a  sale  is  authorized  under  the  act  of  1851,  Ibid.  291,  §  118, 
it  must  be  decreed  by  the  court  of  the  county.  The  same  re- 
mark applies  to  partitions.     Ibid.  292,  §  124. 

It  is  not,  therefore,  a  matter  of  surprise,  that  the  Price  Act, 
of  April  18th,  1858,  Br.  Dig.  851,  §  1,  confers  its  lurisdiction  on 
the  court  "in  the  county  where  the  premises  shall  be  situated." 

The  proviso  to  the  third  section,  which  regulates  the  matter 
of  security,  seems  to  shed  considerable  light  upon  the  question 
now  before  us.  Where  the  court  ordering  the  sale  has  appointed 
the  guardian,  they  must  take  adequate  security  before  the 
money  ih  paid,  but  if  he  is  "  not  within  the  court's  jurisdiction, 
the  court  shall  be  duly  notified  that  adequate  security  has  been 
given  to  the  court  having  jurisdiction  over  him." 

As  this  court  appointed  Mr.  Smith,  we  have  the  "jurisdiction 
over  him."  As  he  cannot  be  cited  to  file  the  sama  account  in 
two  forums,  and  as  jurisdiction  to  be  effectual  must  be  exclusive, 
it  follows  that  this  is  the  only  forum  wherein  he  can  ever  be 
required  to  account.  Before  the  payment  of  the  proceeda  of  the 
^ales  to  Mr.  Smith,  adequate  security  should  have  been  entered 
in  Philadelphia,  and  as  the  power  of  removing  a  trustee  rests 
exclusively  with  the  court  that  appointed  him,  it  follows,  ex  ne- 
cessitate ^  that  there  can  be  but  one  account.  If  the  position  as- 
sumed by  the  respondent  is  correct,  then  a  ward  residing  in 
Philadelphia  might  be  compelled  to  travel  to  Erie  to  cite  her 
guardian  to  an  account.  She  mig^ht,  indeed,  be  subjected  to 
greater  hardship,  for  if  he  sold  a  dozen  tracts,  in  as  many  dif- 
ferent counties,  she  would  have  to  perform  a  dozen  journeys,  to 
retain  a  dozen  lawyers,  and  be  subjected  to  the  expense  of  ^ 
dozen  audits,  and  perhaps  a  dozen  appeals.  Surely  our  system 
leads  to  no  such  absurdities. 

The  forum  of  appointment  must  be  the  forum  of  account  and 
removal. 

It  is  said  that  this  conflicts  with  the  provisions  of  the  sixth 
and  seventh  sections  of  the  Price  Act;  the  former  declaring 
that  the  purchase  money  shall  be  substituted  for  the  realty,  and 
the  latter  authorizing  all  persons  "to  file  their  accounts  in  the 
court  whence  their  authority  was  derived." 

As  to  the  first,  it  is  not  necessary  for  us  to  construe  the  lan- 

fuage  there  used,  for  there  is  at  present  no  question  of  distri- 
ution  before  us.  It  mig^ht  well  be,  that  the  sixth  section  would 
authorize  the  court  of -iBerks  county  to  protect  the  holders  of 
liens  or  life  estates,  residing  within  its  jurisdiction.  That  may 
all  be  conceded,  and  yet  this  court  loses  none  of  its  control  over 
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its  own  appointees.  In  reference  to  the  seventh  section,  it  might 
logically  be  urged  that  the  words  "  whence  their  authority  was 
derived,"  refer  clearly  to  the  court  which  appointed  the  trustee. 
The  draftsman  of  that  act  was  one  of  our  most  experienced 
lawyers,  and  he  well  understood  the  import  of  his  words.  He 
plainly  foresaw  that  money  might  be  paid  to  a  guanlian  not 
appointed  by  the  court  ordering  the  sale.  It  was  felt  that  in 
such  a  case  security  should  be  first  entered,  and  to  save  this 
very  discussion,  it  was  wisely  provided  that  the  bond  should  be 
given  to  the  "court  having  jurisdiction  over  him."  That  the 
court  here  spoken  of  was  not  the  court  which  had  ordered  the 
sale  is  palpaole,  for  otherwise  the  guardian  would  not  have  been 
described  in  the  preceding  line  as  ^^not  within  its  jurisdiction." 

Here,  then,  it  is  plain  that  the  legislator  had  the  two  courts 
distinctly  in  view.  The  court  ordering  the  sale  was  to  see  to 
it,  that  the  guardian  not  vnthin  its  jurisdiction  gave  adequate 
secujity  to  the  court  having  jurisdiction. 

Is  it  supposable  that  in  the  face  of  this  plain  provision,  the 
law  should  direct  the  account  to  be  filed  in  the  court  not  having 
the  jurisdiction?  That  the  bond  should  be  in  one  county  and 
the  account  in  another. 

It  is  therefore  very  plain,  that  the  seventh  section  means  that 
the  account  shall  be  filed  in  the  court  which  appointed  the 
guardian.  Prom  that  forum  alone  was  his  "  authority  derived," 
and  unless  we  reject  the  whole  framework  of  the  act,  put  its 
entire  symmetry  out  of  joint,  and  introduce  all  imaginable  con- 
flicts  of  jurisdiction,  this  is  the  only  reasonable  construction 
which  the  words  will  bear. 

If  these  principles  are  correctly  stated,  the  conclusion  is  easily 
arrived  at.  When  Lucv  A.  Packer  reached  the  age  of  four- 
teen years,  she  had  the  right  to  choose  her  own  guardian.  This 
court,  in  accordance  with  her  suggestion,  appointed  the  present 
petitioner.  As  two  bodies  cannot  fill  the  same  identic«u  space 
at  the  same  time,  the  appointment  of  the  petitioner  vacated  the 
former  decree,  and  the  respondent  ceased  to  be  the  guardian  of 
this  ward.   His  liability  to  account  remained,  his  power  to  hold 


or  manage  was  ^one. 

His  successor  in  the  trust  has  the  clear  right  to  an  account. 

This  is  all  we  decide,  and  in  determining  this,  we  in  nowise 
trench  upon  the  jurisdiction  of  the  learned  and  able  judge  who 
made  the  orders  in  the  Orphans'  Court  of  Berks  county  as  above 
recited. 

And  now,  July  8d,  1869,  it  is  ordered  that  the  respondent  file 
an  account  within  thirty  days,  of  all  the  estate  of  Lucy  A. 
Packer  which  may  have  come  into  his  hands, 

[L«s*l  GftMtte,  July  9, 1800,  VoL  I.  p.  18.] 
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Court  of  Common  Pleas,    Philadelphia  County. 

HANBEST  V.  DONNELLY. 

A  Jadgment  of  non-pros,  for  want  of  a  narr.  cannot  be  entered  pending  ezcoptlonf 

to  bail,  of  wblch  the  defendant  hat  had  notice. 

Rule  to  strike  off  non-proa. 

Opinion  by  Peircb,  J. 

The  defendant  tiled  an  appeal  from  the  judgment  of  an  alder- 
man, and  the  plaintiff  filed  exceptions  to  the  bail,  and  ^ave  no- 
tice to  the  defendant  to  brin^  in  the  bail  to  justify.  The  coun- 
sel for  the  defendant  promised  to  do  so,  but  did  not,  and  in  a 
year  after  a  non-pros,  was  entered  by  defendant,  under  rule  of 
court  for  want  of  a  narr.  The  plaintiff  now  moves  to  strike  oft* 
the  non-pros,  as  having  been  entered  irregularly  and  illegally, 
pending  the  exceptions  to  the  bail.  It  appears  to  be  settled 
practice,  that  a  non-pros,  can  never  be  signed,  unless  bail  be 
filed  as  of  the  term  wherein  the  process  is  returnable.  And 
that  a  judgment  of  non-pros,  cannot  regularly  be  si&rned  pen- 
ding an  injunction.  1  Tidd's  Practice,  414,  416.  The  excep- 
tion to  bail  acts  as  a  stay  until  the  bail  justify,  or  new  bail  be 
entered ;  and  has  the  same  eftect  substantially  as  an  injunction. 
The  defendant,  therefore,  having  had  notice  of  the  exception  to 
bail,  and  not  having  perfected  his  bail  by  justification  or  sub- 
stitution, was  not  entitled  to  judgment  of  non-pros,  for  want 
of  a  narr.    This  rule  is  made  absolute. 

[Legal  OaMtte,  July  0,  18W,  Vol.  1.  p.  14] 


Orphans*  Court,  Philadelphia  County. 

ESTATE  OP  TH0MA.8  GIBBONS,  dec»d. 

1.  Items  charing  board  and  cash  are  not  for  iroods  sold  In  the  ordinary  eonrae  of 
bnftlness,  and  the  book  containing  them,  ia  not  such  a  book  of  original  entry  as 
to  be  admissible  In  evidence. 

2.  Charges  for  refreshments  fVimlshed  a  sailor,  when  It  dpCHi  not  appear  what  thoee 
refreshments  were,  and  when,  from  the  nature  of  the  business,  it  Is  probable  that 
they  were  Uqnors,  will  not  be  allowed.  They  are  forfeited  by  the  act  of  March 
11th  1834. 

8.  An  offer  to  prove  ''a  custom  ainonfl:  keepers  of  sailors'  boarding  houses  to  ad- 
vance money  to  their  boarders,  and  the  same  became  usual  items  of  book  account," 
hddy  properly  rejected. 

In  the  matter  of  the  Estate  of  Thomas  Gibbons,  deceased. 

Sur  exceptions  to  auditor's  report. 

Opinion  by  Brewster,  J.    Delivered  July  3d,  1869. 

The  deceased  was  entitled  to  certain  prize  money  earned  by 
him  in  his  service  on  the  ^Mercedita  gun-boat  during  the  rebel- 
lion. The  accountant  received  it,  and  claimed  more  than  one- 
half  for  board,  refreshments  and  cash  said  to  have  been  fur- 
nished to  a  sailor  during  two  weeks'  stay  m  this  city.  A  pocket 
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diaiy  was  offered  in  evidence,  with  entries  under  printed  head- 
ings. The  auditor  rejected  the  charges  for  board  and  cash. 
They  were  not  goods  sold  in  the  usual  course  of  business,  and 
the  ruling  was  perfectly  proper.  If  it  is  doubtful  whether  the 
entries  made  by  an  attorney  for  professional  services  are  admis- 
sible, Sail  V.  Ard,  12  Wr.  22,  it  is  difficult  to  see  any  just  ground 
of  complaint  upon  the  rejection  of  these  charges. 

The  auditor,  however,  admitted  the  charge  for  refreshments, 
$9.60.  It  does  not  kppear  what  these  refreshments  were.  From 
the  plaintiff's  occupation  it  is  probable  that  they  were  liquors, 
and  if  so,  the  debt  is  expressly  forfeited  by  the  22d  section  of 
the  act  of  March  11th  1834.    P.  L.  123;  Br.  Dig.  536. 

For  this  reason,  and  because  the  book  offered  was  not  "  the 
book  in  which  the  claimant  kept  the  accounts  of  his  business," 
we  think  all  the  entries  should  have  been  excluded.  See  Sail 
V.  Ardy  supra.  The  auditor  acted  with  clear  propriety  in  ruling 
out  the  evidence  of  a  so-called  ^^  custom  among  Keepers  of  sail- 
ors' boarding  houses  to  advance  monev  to  their  boarders,  and 
that  the  same  became  usual  items  of  book  account.''  Such  a 
custom,  if  it  exist,  can  be  no  evidence  to  charge  any  man.  If 
there  is  proof  of  the  loan  of  money  it  binds  independently  of 
custom ;  and  if  the  money  is  not  lent,  the  alleged  custom  does 
not  touch  the  case  in  hand. 

So,  too,  no  class  of  men  can  make  entries  in  books  legal  char- 
ges when  the  law  says  such  items  are  not  admissible.  It  is  a 
custom  contrarv  to  the  law,  and  &lls  within  the  malediction, 
mains  usus  abolendus  est. 

The  counsel  fee  passed  by  the  auditor  should,  in  my  opinion, 
be  allowed,  because  the  auditor  certifies  to  its  moderation.  My 
brethren,  however,  entertain  a  different  opinion,  and  this  ex- 
ception is  therefore  sustained. 

The  charge  of  interest  should  be  sustained,  because  the  ac- 
countant did  not  show  that  he  had  kept  the  funds  of  the  estate 
apart  from  his  own  moneys. 

The  exceptions  filed  by  Henry  D.  Gibbons  are  sustained. 

The  exceptions  filed  by  the  accountant  are  dismissed. 

[Legal  GMette,  July  23,  1809,  Vol.  1,  p.  ».] 
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Orphans'  Court,  Philadelphia  County. 

Estote  of  ANDREW  McKENNA,  deoeasecL 

Crodit  for  largQ  expenditaras  for  bnrlalt,  will  not  be  allowed  In  settUng^  the  aeoovnl 

of  decedent's  eetetea. 

In  the  matter  of  the  estate  of  Andrew  McKeuna,  deceased. 

Sur  exceptions  to  auditor's  report. 

Opinion  by  Brewstbr,  J.    Delivered  July  8d,  1869. 

The  accountant  claimed  credits  for  funeral  and  burial  expen- 
ses amounting  to  $175,  although  no  charge  was  made  for  the 
lot.  The  auditor  deducted  $38  from  the  cr^its  for  fencing,  and 
we  cannot  say  that  he  erred  herein.  Considering  the  small 
amount  of  the  estate,  the  credits  actually  allowed  seem  to  be 
all  to  which  this  accountant  is  entitled.  We  condemn  Ian 
expenditures  for  burials.  The  assets  of  an  estate  should  not 
squandered  in  ostentatious  displays  for  the  gratification  of  the 
weakest  of  all  vanities. 

The  first  exception  is  therefore  dismissed. 

•The  accountant  charged  herself  with  the  whole  amount  of 
the  inventory.  She  claimed  that  the  value  of  a  bed  and  bed- 
stead should  be  deducted,  because  those  articles  had  been  im- 
properly included,  they  being  her  separate  property.  Of  this 
she  submitted  no  proof,  and  the  auditor  properly  refused  her 
demand.  He,  however,  erred  in  surcharging  her,  for  she  was 
already  debited  with  them  in  the  inventory.       e 

The  second  exception  is  therefore  sustained. 

Upon  the  third  exception  we  are  of  opinion  that  a  surcharge 
of  $750,  with  simple  interest  and  without  rests,  is  all  that  should 
be  allowed. 

The  fourth  and  fifth  exceptions  are  overruled. 

The  sixth  is  already  disposed  of  in  our  remarks  upon  the 
third  exception. 

The  first,  fourth,  and  fifth  exceptions  are  dismissed. 

The  second  exception  is  sustained. 

The  third  and  sixth  exceptions  are  sustained  in  part,  as  above 
indicated,  and  the  report  is  recommitted. 

[Legat  QaMtte,  July  2^  1809.  VoL  1.  p. ».] 
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Orphans*  Court,  Philadelphia  Cpunty. 

Estate  of  ABRAHAM  KULP,  deceased. 

1.  An  auditor  sur  ezecuton'  account  is  not  bound  to  accept  the  inrentory  as  the 
ImmIs  of  his  report. 

8.  Where  executors  charge  themselves  with  round  sums  of  cash  and  interest  thereon, 
no  snch  amounts  appearing  in  the  ioTentory,  and  there  is  direct  evidence  of  per- 
sonal estate  nninventorfed,  the  burden  of  proof  is  on  them  to  show  that  such  sums 
arose  from  the  sale  of  property  mentioned  In  the  inventory. 

In  the  matter  of  the  estate  of  Abraham  Kulp,  deceased, 

Sur  exceptions  to  auditor's  report. 

Opinion  by  Brewstbr,  J.     Delivered  July  Sd,  1869. 

Tne  exceptions  to  the  auditor's  report  in  this  estate  were  ar- 
gued at  great  length  and  with  great  ability.  We  have  since 
then  given  them  a  careful  consideration,  and  are  satisfied  that 
the  report  should  be  confirmed.  • 

The  first  four  exceptions  filed  by  the  accountants  complain 
in  substance  that  the  auditor  was  bound  to  accept  the  inventory 
as  the  basis  of  his  report,  or  at  all  events,  if  he  rejected  the  in- 
ventory, he  could  not  go  behind  a  certain  account  stated  by  the 
executors  as  between  tnemselves,  February  7th,  1861.  The  ar- 
gument in  support  of  these  propositions  was  very  plausible,  and 
K)r  a  time  impressed  us  witn  its  force.  Further  reflection  has, 
however,  convinced  us  of  the  propriety  of  the  auditor's  conclu- 
sions. 

The  following,  amongst  other  reasons,  may  be  stated  in  sup- 
port of  this  result : 

1.  The  accountants  in  their  paper  of  February  7th,  1861, 
charge  themselves  with  round  sums  of  cash  and  interest  thereon. 
No  such  amounts  are  to  be  found  in  the  inventory.  Had  they 
stated  that  these  sums  were  the  proceeds  of  a  part  of  the  goods 
mentioned  in  the  inventory  it  would  not  have  been  proper  to 
charge  them  therewith  in  addition  to  the  inventory.  JBut  they 
produced  no  such  evidence.     With  them  of  course  was  the. 

Eroof  of  a  sale  if  one  had  taken  place.  Where  a  party  has  in 
is  hands  the  evidence  which  will  prove  the  identity  of  two 
apparently  diflerent  items  of  charge,  and  he  fails  to  produce  it,^ 
the  inference  is  irresistible  that  he  withholds  the  proof  because 
it  will  not  support  his  theory. 

2.  This  is  especially  proper  where  there  is  direct  evidence 
that  there  was  personal  estate  which  was  not  returned  in  the 
inventory. 

3.  Where  there  is  evidence  that  a  man  was  carrying  on,  up 
to  the  time  of  his  death,  a  certain <)ccupation  which  requires  ex 
necessitate  the  use  and  ownership  of  certain  implements,  his  ex- 
ecutors should  explain  the  absence  of  all  account  of  this  prop- 
erty. Here  was  a  farmer,  working  land,  making  a  living  there- 
from, employing,  of  course,  some  stock  and  agricultural  imple- 
ments.   Possession  implies  ownership.  Here  again  the  account- 
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ants  could  have  explained,  and  they  were  silent.  The  auditor, 
however,  acted  upon  none  of  these  presumptions;  he  simply 
held  them  to  their  own  admissions.  If  the  cash  had  come  from 
proceeds  of  the  inventory,  the  accountants  could  have  shown 
that  fact.  The  inventorj^  was  discredited  and  the  exceptions 
are  unsustained  by  any  principle  of  law  or  scrap  of  eviden  ce. 

It  is  urged  in  the  next  place  that  the  auditor  erred  in  not 
charging  Mrs.  Pierson  with  interest  npon  $1,100,  the  consid- 
eration of  a  certain  wood  lot  conveyed  to  her  by  the  executors. 
The  only  parties  who  claim  that  she  should  be  thus  charged  are 
the  accountants.  If  others  objected,  it  would  present  a  different 
case.  But  these  executors  had  no  power  to  sell  this  lot  antil 
after  the  expiration  of  a  certain  life  estate.  The  words  of  the 
testator  are  "  to  sell  *  *  after  the  aforesaid  life  estate  shall  cease.^^ 
The  executors  sold  the  lot  to  Mrs.  Pierson  eighteen  years  before 
the  expiration  of  the  life  estate,  under  an  amement  that  she 
was  not  to  pay  interest.  If  an  executor  in  violation  of  his  duty 
agrees  that  no  interest  shall  be  charged,  he  cannot  afterwards 
complain.  Others  would  not  be  bound,  but  courts  do  not  re- 
lease parties  from  bar^ins  fairly  and  rationally  made. 

Lastly,  it  is  urged  by  one  of  the  executors,  that  Mrs.  Pierson 
should  be  charged  with  interest  "  on  any  accumulation  of  $500 
interest  on  the  mortgage  taken  by  her."  Mrs.  Pierson  is 
charged  by  the  auditor  with  the  full  amount  of  the  mortgage, 
and  with  simple  interest  thereon.  She  received  it  not  as  a 
trustee  but  as  a  devise.  A  legatee  is  not  chargeable  with  in- 
terest on  rents.  Such  a  method  of  stating  an  account  is  in- 
voked against  a  trustee  whose  duty  it  was  to  invest,  but  it  has 
no  application  to  a  party  who  receives  an  asset  on  account  of 
her  distributive  share  of  the  estate. 

Mrs.  Pierson  also  excepts  that  she  has  not  been  allowed  in- 
terest on  her  legacy.  The  real  estate  was  devised  to  Sarah 
Kulp  "for  and  during  her  natural  life,"  and  "all  moneys  at  in- 
terest and  surplus  money  not  in  use  to  be  put  to  interest  and 
continued  so  during  the  natural  life  of  *  *  Sarah  Kulp  and  her 
•not  intermarrying. 

Sarah  Kulp  died  in  the  fall  of  1867. 

Clearly  there  was  no  right  in  Mrs.  Pierson  until  the  death  of 
the  life  tenant,  to  demand  any  proportion  of  the  property,  the 
enjoyment  of  which  was  postponed  until  the  death  of  Mrs. 
Kulp.  The  question  of  trusts  was  very  elaborately  discussed  at 
bar,  but  the  authorities  cited  have  no  application  to  a  case 
where  there  is  a  direction  for  accumulation  to  the  end  of  a  life 
in  beinjj.  Upon  every  item  of  charge  against  the  accountants 
the  auditor  has  added  interest;  of  tne  total  of  these  item.)  of 
principal  and  interest  Mrs.  Pierson  received  her  full  distribu- 
tive  share,  and  seeing  no  error  in  this  behalf  in  the  report  of 
the  learned  auditor. 

The  exceptions  are  all  dismissed. 

[Legal  Giuette,  Jaly  90, 1809,  Vol.  1,  p.  S7.] 
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Orphans*  Court,  Philadelphia  County. 

PARKER'S  ESTATE. 

1.  A  devisee,  a  trustee  and  the  bulk  of  the  estate  being  all  within  the  J nrlsdlctlon, 
the  Orphans'  Court  can  in  the  exercise  of  ttieir  discretion,  order  the  executor  to 
pay  to  the  devisee  a  share  of  the  Income,  althoa-^h  It  was  received  in  another 
i^tMte. 

8.  Where  an  executor  proves  a  will  and  receives  his  appointment  firom  a  Pennsyl- 
vania Register,  and  the  domicile  of  the  executor  andddvisue,  and  the  bnllc  of  the 
estate  are  all  in  Peunsylvanla — the  debts,  being  all  paid — Ehu  executor  cannot  re- 
fuse to  p%y  over  a  share  of  the  Income,  bacauio  It  was  received  from  an  asset 
ontside  of  tlie  State. 

8.  The  eonrt  will  order  a  trustee  who  receives  In  coin,  to  pay  in  coin* 

4.  A  trustee  may  be  ordered  to  pay  over  his  receipts  quarterly. 

In  the  matter  of  the  estate  of  Isaac  Brown  Parker,  deceased. 

Before  Pbirce,  J.,  and  Brewster,  J.  ^ 

This  was  a  petition  by  a  devisee  for  an  order  on  executors 
to  pay  over  income. 

It  was  argned  October  8th,  1869,  by  Hon.  Wm.  Strong,  pro* 
petitioner,  and  by  E.Hunn  Hanson,  Esq.,  and  Daniel  Dougherty , 
£8q.,  contra. 

The  opinion  of  the  court  was  delivered  by  Brewster,  J.,  Oc- 
tober 9th,  1869. 

Mrs.  Marcia  R.  Freeman,  a  legatee  and  devisee  under  the 
will  of  this  decedent,  has  petitioned  the  court  to  order  the  exec- 
utors of  the  will  to  pay  to  her  the  income  and  interest  coming 
to  her  from  the  testator's  estate  in  four  payments  annually. 
8he  further  asks  that  income  received  in  coin  shall  be  paid  in 
coin,  and  that  a  master  be  appointed  to  ascertain  what  if  any 
income  and  interest  are  now  in  arrear  and  unpaid. 

To  this  petition  an  answer  has  been  filed  and  the  respondent 
has  been  heard  thereon.  He  assigns  the  following  objections  to 
granting  the  prayer  of  the  petition : 

1.  That  this  court  has  no  "  control  over  any  other  part  of  the 
income  than  that  collected  by  virtue  of  the  letters  testamentary 
issued  by  the  Register  of  Wills  of  Philadelphia  county." 

2.  That  payment  "in  stated  quarterly  sums  would  require 
an  accumulation  of  income  by  the  respondent,  and  impose  a 
responsibility  which  he  is  not  obliged  by  the  will  to  assume." 

8.  Because  the  payments  have  heretofore  been  made  when 
the  larger  sums  of  income  were  received. 

4.  As  to  the  prayer  for  payment  in  coin — ^the  respondent  as- 
se^  that  as  this  interest  is  received  from  U.  S.  bonds  which 
are  "  within  the  control  of  the  court  of  Burlington  county  N.  J., 
the  forum  of  the  testator's  domicile,  he  is  subject  to  the  juris- 
diction of  that  court  concerning  the  disposition  of  the  bonds 
and  the  interest  thereon.'' 

The  other  sugfirestions  of  the  answer  were  not  pressed. 

The  1st  and  4th  points  presented  by  the  respondent  raise  an 
objection  which  has  been  frequently  urged  upon  our  attention 
in  this  estate. 
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We  have  carefully  weighed  the  able  argumentB  of  the  coun- 
sel  in  his  behalf  and  have  felt  the  delicacy  of  deciding  upon  an 
objection  to  our  jurisdiction.  Notwithstanding  all  this  we  have 
failed  to  see  or  feel  the  force  of  the  objections.  The  petitioner 
and  the  respondent  are  both  domiciled  within  this  jurisdiction 
— ^here  also  is  the  bulk  of  the  estate.  The  respondent  is  the 
trustee  of  the  petitioner.  Out  of  every  dollar  received  by  this 
executor  the  petitioner  is  entitled  to  her  proportion.  If  we 
admit  the  force  of  this  objection  we  might  place  a  cestui  que 
trust  in  a  very  embarrassing  position.  Suppose  an  asset  of  this 
estate  had  been  collected  in  California  or  in  Japan,  would  it  be 
seriously  contended  that  a  trustee  could  come  into  our  court 
and  say — it  is  very  true  I  have  collected  this  money,  and  every 
six  months  I  shall  be  collecting  more,  but  you  must  go  across 
the  continent  or  to  the  other  side  of  the  world  to  sret  your 
writ  ?  Indeed  this  would  not  be  the  only  difficulty.  When  the 
process  had  been  issued  it  must  of  course  be  sent  here  for  service, 
and  if  the  distant  State  or  sovereignty  required  security  for 
costs  from  non-residents  or  would  not  allow  an  extra  territorial 
service,  there  might  be  a  denial  of  justice. 

Where  is  the  law  which  justifies  such  a  position? 
It  is  supposed  to  have  its  foundation  in  tnose  cases  of  which 
Harvey  v.  Richards^  1  Mason,  881,  is  the  type,  and  in  which  the 
doctrine  was  recognized  that  the  court  of  the  situs  might,  remit 
the  assets  to  the  forum  of  the  domicile.  But  Mr.  Justice  Story, 
in  that  case,  said  that  such  an  order  was  wholly  a  question  of 
judicial  discretion  and  so  it  has  always  been  treated.  See  Moth- 
land  V.  Wireman^  8  Penna.  Rep.  185.  Dent's  Appeal,  10  Harr. 
614.  So  we  regarded  this  question  when  the  petition  for  an 
account  was  before  us  and  our  decree  in  favor  of  the  devisees 
was  affirmed  by  the  court  of  last  resort. 

We  see  no  difficulty  or  possible  injustice  in  applying  the 
same  principle  to  this  petition,  and  so  treating  it  we  think  this 
petitioner  should  not  be  sent  to  New  York,  to  New  Jersey,  and 
possibly  to  a  third  State,  to  secure  by  three  or  four  different 
orders  that  which  we  can  give  her  in  one  decree. 

The  respondent  shall  of  course  be  protected,  for  in  no  event 
will  he  be  ordered  to  pay  a  cent  beyond  what  is  due  to  his  cestui 
que  trust,  and  thus  cai^fully  guarding  his  rights,  he  cannot  ask 
for  more. 

We  think  therefore  that  an  executor  occupying  the  position 
of  this  respondent  should,  if  he  desire  to  do  so  for  his  protec- 
tion from  creditors,  settle  his  account  in  the  forum  of  the  domi- 
cile, and  when  this  is  done  he  can  with  safety  pay  to  each  cestui 
que  trust  his  share  as  received. 

As  it  is  admitted  that  there  are  no  creditors  of  this  estate, 
the  respondent  here  has  nothing  to  do  but  to  divide  the  income 
as  receive  amongst  the  parties  in  interest.  Each  distributee 
is  entitled  to  his  share  of  coin  in  coin,  if  he  so  desire. 
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The  second  and  third  points  of  the  answer  present  objections 
to  an  order  for  quarterly  payments.  We  see  no  injustice  in  this. 
The  executor  is  not  thereby  required  to  advance  what  is  not  in 
hand  or  to  anticipate  receipts.  He  is  simply  to  pay  if  he  is  in 
funds.  There  is  certainly  no  desire  on  his  part  to  detain  the 
devisee's  income  three  months  after  it  shall  have  been  received* 

The  decree  submitted  by  the  petitioner  is  therefore  approved^ 

(See  opinions  of  Supreme  Court  in  Parker's  Estate,  8  Legal  Gazette,  174.) 

[Legal  Gazette,  October  16, 1869,  Vol.  I.  p.  123.1 


Court  of  Common  Pleas,  Philadelphia  County. 

In  re  JOSHUA  ISAACS. 

At  the  meetings  of  a  commission  of  lunacy  appointed  under  act  of  SOtta  April,  1869, 

sec.  6,  the  alleged  Innatic  should  always  be  present. 

In  the  matter  of  the  CommiBsion  of  Lunacy  against  Joshua 
Isaacs. 

Opinion  by  Brbwstbr,  J.    Delivered  October  23d,  1869. 

The  able  report  of  the  commissioner  in  this  case  has  been  sub- 
mitted to  us  for  approval.  It  does  not  appear  that  any  order 
was  made  at  the  time  of  allowing  the  commission  respecting 
notice  of  its  execution,  as  requirea  by  the  6th  section  of  the  act 
Of  June  13th,  1836,  (P.  L.  594 ;  Br.  Dig.  681,  §  7.) 

It  also  appears  that  the  alleged  lunatic  was,  during  the  exe- 
cution of  tne  commission,  in  confinement  in  an  insane  asylum, 
Personal  service  of  notice  of  thi  time  and  place  of  the  meeting^ 
was  made  in  due  form  upon  the  respondent,  but  of  what  avail 
to  him  was  it  to  eive  him  such  a  warning  and  keep  him  in  cus- 
tody. Of  course  ne  could  not  attend,  had  no  opportunity  of 
confronting  his  accusers  or  of  cross-examining  the  witnesses.  It 
is  no  answer  to  this  to  say  that  he  has  been  found  a  lunatic. 
We  must  guard  here  against  all  possible  mistakes,  and  we 
therefore  hold  that,  whenever  it  is  possible  to  do  so,  the  defend- 
ant should  be  brought  before  the  jury  and  have  the  fullest  op- 
portunity of  defence. 

If  it  is  dangerous  to  the  respondent  or  to  others  to  adopt  this 
course,  the  commissioner  and  jury  should  go  to  the  asylum,  and 
not  only  see,  but  examine  the  alleged  lunatic. 

These  remarks,  of  course,  have  no  application  to  a  case  where 
the  respondent  is  at  large.  But  the  record  ought  to  show 
whether  he  is  in  confinement  or  at  liberty,  and  if  the  former, 
the  inquisition  should  be  ^uper  visum  corporis. 

This  view  is  sustained  by  authority;  Bright.  Rep.  181;  1 
Barb.  ch.  38;  and  is  confirmed  by  our  sense  oi  justice. 

This  report  is  re-committed. 

[Legal  Oaiette,  Not.  6, 1800,  Vol.  1.  p.  160.] 
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Court  of  Quarter  Sessions,  Philadelphia  County. 

In  re  VERREE  ROAD. 
In  re  ROAD  IN  BYBERRY  TOWNSHIP. 

Where  exceptfons  are  filed  to  the  report  of  a  road  jury  on  the  gronnd  that  ercesfiive 
'damaeea  have  beeD  awarded,  the  court  will  only  interfere  in  a  clear  case  $  wiicre 
there Tb  a  conflict  of  testimony  the  award  of  the  Jary  will  be  confirmed. 

Sar  exceptions  to  report  of  road  jury. 

Opinion  by  Ludlow,  J. 

In  both  of  these  cases  exceptions  have  been  filed  by  the  city, 
and  in  each  objections  are  made  to  the  amount  of  damages 
awarded  by  the  jury. 

It  has  been  settled,  that  "when  there  is  no  exception  alleging 
misconduct  of  the  jury,  and  when  their  report  is  not  palpably- 
erroneous,  this  court  cannot  interfere  with  their  finding  upon 
mere  allegations  of  mistake  as  to  facts."  See  opinion  of  my 
brother,  President  Judge  Allison,  in  matter  of  Spring  Garden 
street,  and  also  opinion  of  our  late  brother  Brewster  in  "  new 
road  in  Byberry."    In  Leg.  Int.  1867,  p.  349. 

All  that  we  are  called  upon  to  do  is  to  protect  the  city  against 
excessive  damages,  and  also  others  who  may  be  aftected  by  our 
decree. 

We  have  with  these  principles  before  us,  examined  the  evi- 
dence brought  to  our  notice  at  the  hearing  or  submitted,  and 
we  cannot  say  that  in  view  of  all  the  testimony  the  jury  in 
either  case  has  made  a  mistake. 

In  the  matter  of  the  Verree  road,  there  is  undoubtedly  a  con- 
flict of  testimony,  and  the  jury  composed  of  gentlemen  of  un- 
impeached  character,  have  decided  the  question  after  a  personal 
examination  of  the  road,  and  with  all  the  witnesses  before 
them. 

By  one  calculation  which  has  been  made,  the  damages  exceed, 
the  amount  awarded,  while  by  another  a  less  sum  seems  to  be 
sufficient,  the  jury  have  adopted  the  middle  course,  and  unless 
we  are  to  become  road  jurors  their  verdict  ought  to  stand. 

In  the  matter  of  the  Byberry  road  the  same  remarks  will 
apply  with  additional  force,  and  on  the  whole  we  think  we 
ought  to  confirm  the  reports  in  both  cases. 

Keports  confirmed. 

[Legal  Gazette,  Dec  10, 1809,  Vol.  1.  p.  ICS.] 
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Court  of  Quarter  Sessions,  Philadelphia  County. 

In  re  OPENING  OF  CHEW  STREET. 

1.  A  prayer  in  the  petition  for  appointment  of  ajarj  of  view  ''to  view  and  ad- 
judge the  yalae  of  land  "  taken,  <fec.,  is  a  safficie  it  prayer  for  damages. 

2.  Where  in  December,  1859,  a  petition  was  died  praying  the  appoiniment  of  a  jnry, 
and  in  October,  1800,  the  report  of  the  Jary  was  set  aside,  and  more  than  six 
years  afterwards  another  petition  was  filed  setting  oat  these  facts,  and  a  Jary 
was  appointed  and  an  award  made. 

Hddy  that  the  second  petition  connected  itself  with  the  first,  and  the  whole  be- 
eomea  one  regalar  proceeding. 
8wibU.   There  is  no  statnte  of  limitations  which  applies  to  snch  proceedings. 

Sur  exceptions  to  report  of  road  jury. 

Opinion  by  Ludlow,  J. 

Two  exceptions  were  pressed  upon  our  consideration  at  the 
argument,  and  we  were  asked  to  set  aside  this  report ;  first,  be- 
cause the  petition  and  subsequent  proceedings  were  irregular,  in 
that  there  is  no  prayer  for  damages  in  the  petition;  and 
secondly,  because  the  petition  was  not  filed  "  within  six  years 
from  the  date  of  the  setting  aside  of  the  report  of  the  former 
jury,  or  within  six  years  from  the  passage  of  any  ordinance  of 
councils." 

In  1859,  December  1st,  a  petition  was  presented  praying  for 
a  jury,  in  February,  1860,  a  jury  waa  drawn,  and  on  the  2l8t 
June,  1860,  the  jury  filed  a  report.  On  September  29th,  1860, 
exceptions  were  filed,  and  on  October  2d,  1860,  the  court  set 
aside  the  report ;  more  than  six  years  afterwards  the  present 
petitioners,  reciting  the  foregoing  facts,  presented  this  petition, 
a  jury  has  been  appointed  upon  this  petition,  and  their  report 
is  now  before  us. 

Under  the  act  of  April  21st,  1855,  councils  ordered  this  street 
to  be  opened,  under  the  same  act  "any  owner  whose  ground 
may  be  taken"  may  petition  this  court  "  for  viewers  to  assess 
the  damages,"  these  petitioners  did  come  into  court,  and  ask  for 
a  jury  "  to  view  and  adjudge  the  value  of  land  "  taken  by  Chew 
street,  averring  that  the  street  would  pass  through  their  land. 
What  is  this  but  a  prayer  for  damages,  if  in  the  opinion  of  the 
jury  any  damages  have  been  sustained  ? 

This  is  not  a  case  like  that  of  the  opening  of  Diamond  street, 
for  there  an  effort  was  made,  not  by  the  owners  of  land,  but  by 
the  city,  to  open  a  multitude  of  streets,  and  thus  make  the  city 
a  petitioner  against  herself. 

We  cannot  conceive  how  any  petition  can  stand  if  in  all  cases 
an  owner  must  aver  that  he  will  sustain  damage ;  it  is  enough, 
if,  being  an  owner  of  land  through  which  a  street  will  pass,  he 
petitions  us  to  appoint  a  jury  to  view  and  adjudge  the  value  of 
land  taken,  for  inferentially  he  claims  damages  if  he  has  sus- 
tained any. 
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Upon  the  second  point  presented  we  have  only  to  say,  that 
we  know  of  no  statute  of  limitations,  which  applies  to  this 
case ;  true,  under  the  act  of  1855,  upon  three  months'  notice, 
councils  may  proceed  to  open  a  street  on  giving  security  for 
damages,  but  we  can  find  no  law  which  limits  the  time  during 
which  an  owner  may  apply  for  viewers,  he  may  do  so  "  forth- 
with" but  he  must  not  so  do. 

In  this  case,  the  last  petition  fairly  connects  itself  with  the 
first,  and  thus  the  whole  proceeding  becomes  a  regular  one* 

The  remaining  exceptions  were  not  pressed  at  the  hearing, 
and  we  must  dismiss  the  exceptions  and  confirm  the  report. 

[Legal  Gaseite,  Deo.  10, 1809,  Vol  1.  p.  148.  ] 


Court  of  Common  Pleas,  Philadelphia  County. 

LEARY  V.  HARTER. 

1.  An  action  bronj^ht  to  recover  damapes  for  an  obstractlon  to  the  plalntlfTs  rlzht  of 
way  is  not  a  case  on  a  real  contraet  within  the  meaning  of  the  act  of  March  dOth, 
1810,  and  is  within  the  Jurisdiction  of  an  alderman. 

2.  Bat  where  the  injury  complained  of  is  the  planting  of  posts  in  a  private  allay  by 
the  defendant,  '' whereby  plaintiflfs  horses  and  cirts  were  greatly  damaged,*' 
the  proper  remedy  Is  an  action  on  the  case  and  not  trespaas. 

S.  The  damages  in  such  case  being  consequential  the  alderman  had  no  Jurisdiction. 

Certiorari  to  alderman. 

Opinion  by  Allison,  P.  J.    Delivered  December  18th,  1869. 

There  are  six  suits  between  the  same  plaintiff,  the  defendants 
being  different  in  each  suit,  all  depending  upon  the  same 
questions  which  are  brought  up  on  certiorari. 

The  first  objection  relied  on  raises  the  question  of  jurisdiction 
in  the  alderman,  and  is  based  on  the  decision  in  Goddard  v. 
McKean^  6  W.  337.  The  principle  which  ruled  that  case  has 
no  application  to  the  several  causes  of  action  upon  which  the 
alderman  adjudicated,  in  the  suits  at  the  instance  of  Leary, 
aocainst  Harter  and  others. 

In  Goddard  v.  McKean  the  plaintiff  brought  suit  before  a 
justice  of  the  peace  on  a  note  which  was  given  for  the  privilege 
of  taking  water  out  of  a  dam  and  conducting  the  same  by  a 
mill  race  across  the  land  claimed  by  the  plaintiff;  and  because 
the  act  of  1810  expressly  excepts  from  the  jurisdiction  of  justices 
all  cases  of  real  contract^  where  the  title  to  land  may  come  in 

S[uestion,  the  action  was  held  to  have  been  properly  dismissed, 
or  want  of  jurisdiction  in  the  justice.  See  also  8  Harris,  468 ; 
3  Harris,  360 ;  3  Penna.  R.  388 ;  2  W.  135 ;  6  W.  337.  The 
cases  before  us  are  in  no  way  connected  with  any  contract  con- 
cerning realty,  but  are  founded  on  an  alleged  tort,  which  is  set 
out  in  the  transcript,  charges  the  defendant  with  planting  posts 
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in  a  private  alley,  whereby  plaintiffs  hoi^ses  and  carts  were 
greatly  damaged.     This  exception  is  not  well  founded. 

The  only  other  point  upon  which  the  exceptions  relied  was 
that  the  action  was  not  properly  brought,  the  plaintiff  having 
sued  in  trespass,  instead  of  bringing  an  action  on  the  case. 
Case  is  the  proper  remedy  for  injury  not  committed  with  force, 
or  having  been  committed  with  force,  where  the  injury  is  not 
immediate  but  is  consequential.  The  torts  which  this  form  of 
action  is  used  to  redress  are  either  by  nonfeasance,  bv  misfea- 
sance, or  by  malfeasance.  It  lies  for  disturbance  in  the  enjoy- 
ment of  a  right  of  way  or  private  road  or  alley,  of  which  a 
plaintiff  may  be  possessed.  The  cause  of  complaint  in  this  case 
IS  one  of  malfeasance,  a  wrongful  obstruction  of  a  private  alley, 
helfl  in  common  by  plaintiff  and  other  owners  of  neighboring 
property.  The  action  is  not  brought  for  an  injury  to  the  prop- 
erty or  the  person  of  the  plaintiff,  which  was  done  at  the  time 
at  which  the  posts  were  planted,  and  which  was  the  immediate 
and  direct  consequences  of  the  act  itself.  On  the  contrarjr,  the 
assertion  is,  that  having  planted  the  obstruction,  an  injiiry 
thereby  was  caused,  or  resulted  to  the  personal  property  of  the 
plaintiff,  and  because  by  his  own  showing,  the  damage  which 
was  inflicted,  was  not  direct  and  immediate,  but  was  a  conse- 
quence of  the  wrongful  act  of  the  defendant,  that  it  flowed 
from  it  or  was  occasioned  by  it,  trespass  cannot  be  maintained. 
The  familiar  illustration  which  is  given  by  Le  Blanc,  Justice, 
8  East.  806,  to  point  out  the  distinction  between  trespass  and 
case,  is  with  but  an  immaterial  difference,  the  case  before  us. 
If  a  log  be  thrown  into  the  highway,  and  at  the  time  of  its 
being  thrown,  it  hit  ai»y  person,  it  is  trespass;  but  if  after  it  be 
thrown,  any  person  by  going  along  the  road  receive  an  injury 
by  felling  over  it,  as  it  lies  there,  it  is  case.  Here  the  logs  or 
posts  were  not  thrown  but  planted  in  a  passage  way,  and  the 
injory  which  resulted  therefrom,  was,  at  a  subsequent  time, 
when  the  property  of  plaintiff  was  passing  along  or  over  the 
obstructed  way,  and  resulted  from  the  obstruction. 

The  planting  of  the  posts  did  not  injure  the  plaintiff,  but 
having  been  planted,  he  was  damaged  in  his  property,  by 
contact  therewith,  or  in  some  other  way  not  specified.  What- 
ever the  injury  was,  it  was  purely  consequential,  and  was  there- 
fore not  within  the  jurisdiction  of  the  alderman. 

The  exception  to  the  juris'diction  is  sustained  and  the  judg- 
ment of  the  alderman  is  reversed. 

[Legal  Qftseite,  Deoeimber  24, 1869,  Vol.  1 ,  p.  206.] 
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Court  of  Quarter  Session,  Philadelphia  County. 

In  re  CONNECTINa  RAILROAD. 

1.  An  answer  to  a  petition  by  a  property  owner  for  the  appointment  of  a  Jnry  of  Tlew, 
to  aMOM  the  damages  done  him  by  construction  of  a  railroad,  deoyinsc  the  title  of 
the  petitioner,  wUl  not  be  allowed  to  be  fllod  nune  pro  tune  after  report  of  Jnry 
filed. 

Qwxre^  whether  an  answer  as  snch  can  be  filed  at  any  time  in  such  a  proceedlni^. 

8.  Under  their  power  to  Inquire  Into  the  amount  of  the  damages,  and  to  set  aside  the 
report  of  the  Jury  where  they  are  excessive,  this  court  can  Inquire  Into  the  quantum 
of  the  petitioner's  estate ;  If  the  evidence  shows  that  he  has  no  estate,  which  Is  the 
subject  of  damages,  any  awards  would  necessarily  be  excessive. 

8.  Where  the  evidence  showed  that  the  road  for  the  taking  of  which  the  petitioner 
asks  an  award,  was  within  the  lines  of  a  highway,  that  the  railroad  company  was 
incorporated  and  located  Its  road  over  the  said  highway  In  1863,  a 'id  afterwards  In 
1865'  (and  before  the  actual  building  of  the  road),  an  act  was  passed  vacating  said 
hlcrhway,  the  petitioner  has  not  such  a  title  as  would  Justify  any  award  of  damages. 

4.  The  right  of  the  railroad  company  was  vested  by  the  survey  and  location  under  Ite 
charter,  and  no  subsequent  action  of  the  Legislature  could  subject  It  to  the  pay« 
me&t  of  damages  not  due  before. 

Sur  motion  to  file  an  answer  nunc  pro  tunc  and  exceptions  to 
report  of  jury  of  view. 

Opinion  by  Ludlow,  J.    Delivered  December  18th,  1869. 

Two  motions  have  been  made  in  this  case,  we  will  dispose  of 
both  in  this  opinion. 

John  Turner  petitioned  the  court  at  October  Term,  1869,  for 
a  jury  to  assess  the  damages  which  he  declared  he  had  sustained 
by  reason  of  the  construction  of  this  railroad  through  his  land. 
The  jury  proceeded  in  the  ordinary  method  to  discharge  the 
duty  imposed  upon  them,  and  after  they  had  made  a  report  the 
counsel  for  the  railroad  company  came  into  court  and  asked  to 
file  an  answer  nunc  pro  tunc  denying  the  title  of  the  petitioner 
to  the  land  in  question. 

This  practice  we  cannot  sanction  and  for  the  reason,  that  in 
Church  V .  Northern  Central  Railroad^  9  Wr.  839,  it  was  decided, 
"  that  if  the  party  agains**  whom  the  application  is  made  does 
not  at  the  time  of  the  application  for  the  appointment  of  viewers, 
object  to  the  quantum  of  interest  or  title  set  forth,  he  is  too  late, 
and  the  only  remedy  is  by  appeal,  unless  some  special  statute 
directs  another  course  to  be  pursued,  or  the  facts  appear  by  the 
record  or  evidence  legally  before  the  court.  To  permit  an 
answer  to  be  filed  nunc  pro  tunc^  and  after  the  jurjr  have  com- 
pleted their  labors,  would  be  merely  by  an  ingenious  method 
to  get  rid  of  an  adverse  report  contrary  to  law;  it  may  be 
doubted  whether  in  any  case,  at  any  time,  an  answer  as  such 
ought  to  be  filed ;  it  has  never  been  the  practice,  and  in  the 
single  instance  in  which  in  a  road  case  an  answer  appears  upon 
our  records,  it  is  to  be  remarked,  that  no  objection  was  made 
to  the  answer,  and  the  matter  passed  unnoticed  by  the  court. 

The  motion  therefore  in  this  cause  to  file  an  answer  nunc  pro 
tunc  is  overruled. 

The  second  motion  to  set  aside  this  report  upon  exceptions 
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filed  to  it,  brings  up  for  consideration  a  number  of  questions, 
and  among  others  the  one  which  declares  the  damages  found  to 
be  excessive. 

It  cannot  be  questioned  that  it  is  our  right  and  duty  to 
examine  all  the^evidence  produced  before  the  jury,  and  if  for 
any  reason  we  discover  that  the  damages  ought  not  to  have 
been  awarded,  then  they  must  necessarily  be  excessive.  We 
do  not  look  at  that  which  can  in  any  sense  be  said  to  be  dehors 
the  record,  but  at  that  upon  which  the  verdict  has  been 
founded,  and  if  the  evidence  discloses  as  a  matter  of  fact  or 
law,  that  the  land  in  truth  does  not  belong  to  the  petitioner, 
our  sense  of  justice  and  right  will  not  permit  us  to  confirm  the 
report  awarding  daraas:es. 

The  Connecting  Railroad  was  incorporated  in  April,  1863,  it 
has  power  to  lay  out,  construct  and  operate  a  single  or  double 
track  railway.  By  the  evidence  it  appears  that  in  June,  1863, 
the  president  of  the.  road  appointed  an  engineer  "  to  make  a 
survey  and  locate  the  line  of  the  most  practicable  route  as  con- 
templated by  the  charter ; "  this  was  accordingly  done,  and  on 
the  24th  day  of  November,  1863,  as  appears  by  the  minutes  of 
the  company,  the  board  of  directors  approved  the  plans  submit- 
ted, and  a  resolution  was  adopted  directing  the  construction  of 
the  road,  "to  be  commenced  and  prosecuted  vigorously." 

By  the  survey  and  location  thus  made  and  approved,  the  road 
passed  over  and  along  the  middle  of  what  was  then  EUwood 
lane. 

In  March,  1865,  this  lane  was  vacated,  and  the  petitioner 
claiming  to  own  a  part  of  the  land  bounded  by  the  lane,  now 
claims  damages  for  thjit  portion  of  it,  which  as  he  insists  rever- 
ted to  him  as  soon  as  the  said  lane  was  vacated. 

We  will  not  now  stop  to  inquire  who  was  the  real  owner  of 
any  portion  of  the  ground  bounding  the  land  in  dispute,  nor  will 
we  deny  a  principle  perfectly  well  settled,  to  wit;:  that  where  a 
public  street  is  called  for  as  a  boundary  the  fee  passes  to  the 
centre  of  the  street ;  Paul  v.  Cai^er^  2  C.  223 ;  Cox  v.  Freedly^  9  C. 
124;  assuming  both  of  these  propositions  to  be  true,  for  our 
present  purpose  and  regarding  this  petitioner  as  the  owner  of 
the  adjoining  land,  has  he  any  right  to  damages,  or  has  he  by 
this  testimony  such  a  title  to  the  land  as  will  justify  a  jury  in 
giving  to  him  an^  damages  whatever. 

In  rennsylvania  real  estate  is  held  subject  to  the  right  of 
eminent  domain^  and  the  Legislature  have  perfect  power  to  au- 
thorize the  construction  of  a  road  on  a  public  highway  ;  Bailey 
V.  Miltenberger^  7  C.  37 ;  Trenton  Railroad  Company  6  Wh.  25 ; 
Mercer  v.  Pittd)urg  S;  Fort  Wayne  Railroad^  12  C.  99 ;  Common^ 
wealth  V.  JSrie  and  liorth  Mist  Railroad  Company^  3  C.  354. 

There  is  nothing  either  in  the  constitution  of  the  common- 
wealth or  in  the  statute  book,  which  prohibits  the  Legislature 
from  mounting  so  to  speak,  an  easement  upon  an  easement. 
It  is  therefore  perfectly  clear  that  had  not  Ellwood  lane  been 
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vacated  this  petitioner  could  not  have  had  a  shadow  of  claim 
for  damages,  because  he  had  no  such  immediate  interest  in  the 
land  covered  by  the  lane,  as  would  warrant  a  court  or  jury  in 
assessing  damages  in  his  favor. 

What  was  the  leffal  effect  of  March,  1865,  vacating  Ellwood 
lane,  upon  the  rights  of  the  petitioner?  In  answering  this 
question  we  dispose  of  this  case.  Had  the  act  of  incorporation 
of  this  company  passed  after  the  law  vacating  the  lane,  the 
question  would  at  once  be  solved  in  favor  of  the  petitioner,  and 
this  would  undoubtedly  have  been  the  case  had  the  company 
been  guilty  of  laches  or  slept  upon  their  rights. 

What,  however,  are  the  facts? 

Early  in  1863,  acting  under  and  by  virtue  of  a  power  granted 
by  the  commonwealth,  this  company  proceeded  by  their  agents 
to  make  an  actual  survey  and  location  of  their  road,  in  Novem- 
ber of  the  same  year  this  survey  and  location  are  adopted  by 
the  company. 

Here  then  we  have  a  grant  by  the  sovereign  power  coupled 
with  an  acceptance  of  it,  and  an  exercise  of  a  legally  conferred 
power  by  actual  survey  and  location. 

After  all  these  rights  had  attached,  the  act  vacating  the  lane 
was  passed. 

In  Ned  v.  The  IHtUburg  ^  Connelsville  Railroad  Company^  7 
Casey,  19,  a  principle  was  adopted  which  rules  this  case — in 
that  instance  a  road  had  been  simply  located,  and  althoucrh  the 
company  had  not  taken  possession  of  the  land,  and  destred  to 
change  their  route,  the  court  held  they  were  responsible  for 
damages.  Speaking  of  the  proceeding  to  recover  damages,  the 
court  say,  "The  law  allows  this  proceeding  after  the  road  is 
located,  and  after  a  proper  effort  to  agree  upon  compensation 
has  been  made."  And  again,  "The  company  has  made  its 
choice  and  must  stand  on  it."  How  in  this  instance  was  a 
choice  made?  , 

Evidently  in  the  opinion  of  the  court  by  locating  the  road, 
and  that  act  alone  made  the  company  responsible  for  the  land 
damages. 

By  analogy,  the  right  gained  by  survey,  examination  and  lo- 
cation was  again  enforced  in  Warren^  Pranklin  Railroad  Corn- 
pany  v.  Clarion  Land  Company^  4  P.  F.  Smith,  87,  although  the 
contest  thel*e  was  between  two  companies  each  claiming  the 
right  to  the  same  route. 

V  ested  as  the  Connecting  Railroad  Company  has  been  with 
ample  powers  derived  from  their  legislative  grant,  having  ac- 
cepted this  grant  and  acting  upon  it  by  actual  survejr  and  loca- 
tion, we  are  obliged  to  hold  that  no  subsequent  legislative  en- 
actment could  strip  the  company  of  their  rights  ana  make  them 
responsible  for  these  dama^. 

We  must  therefore  sustain  the  exception  to  the  damages,  and 
set  aside  the  report  of  the  jury. 

[Legal  GaieUe,  jMiuMry  7, 1910,  Vol.  8,  p.  8.] 


Bast  v,  Anspach.  25 


Court  of  Common  Pleas,  Philadelphia  County, 

In  Equity. 


BAST  V.  ANSPACH. 

1.  The  law  m  to  the  compettsDcy  as  witnesses  of  husband  and  wife  for  or  as^inst 
each  other,  has  not  been  altered  by  the  act  of  1809.  It  stands  as  it  bad  been  de- 
clared and  practised  before  the  paBSa^e  of  that  act. 

2.  Where  a  bill  had  been  filed  atcainst  the  husband  and  wife,  and  on  the  examina- 
tion it  was  proposed  to  ask  the  husband  whether  certain  shares  of  stock  standing 
in  his  wife's  name  belonged  to  her,  and  wliere  she  obtained  the  means,  and  how 
much  she  paid  for  them.  Held,  that  the  husband  could  not  be  compelled  to  an- 
swer ;    his  answer  would  not  be  evidence. 

8.  The  fact  that  he  had  under  objection  answered  some  questions  of  similar  import, 
wonld  not  brine  him  within  the  rule  that  a  witness  who  has  testified  in  part, 
must  answer  fully  as  to  the  whole.    Because, 

First,  objection  having  been  made  and  persisted  in  dnrin?  the  examination, 
there  was  no  waiver  or  his  rij^ht  to  >refuse  to  answer.  Secondly,  the  prlviles^e 
of  the  wife  or  husband  does  not  depend  on  the  choice  of  the  witness  ;  it  is  the 
right  of  the  other  i>arty,  and  from  motives  of  public  policy  the  disability  is  made 
absolute  by  the  law. 

Sur  rule  to  show  cause  why  attachment  should  not  issue 
against. J.  A.  for  refusing  to  answer. 

Opinion  by  Allison,  r.  J.    Delivered  December  Slst,  1869, 

Tnis  is  a  proceeding  in  equity,  and  is  before  an  examiner  to 
take  the  testimony. 

John  Anspach,  Jr.,  a  defendant,  was  called  by  plaintiff  as  a 
witness,  and  interrogated  in  relation  to  7,000  snares  of  stock 
which  stand  on  the  Stock  Ledger  and  Stock  Certificate  book  of 
the  Bingham  Mining  and  Lumbering  Company  in  the  name 
of  L.  A.  Anspach,  wife  of  the  witness,  and  made  a  co-defend- 
ant with  him  in  the  suit. 

To  the  first  material  question — ^Do  these  shares  belong  to 
her?  (Mrs.  AnSpach),  objection  was  made  by  the  counsel  for  rtie 
defendants.  To  the  examination  which  followed,  objection 
continued  to  be  repeated;  and  to  the  question — From  what 
source  did  your  wife  derive  the  means  to  pay  for  the  interest 
with  which  she  was  credited,  and  how  muchdid  she  pay  for  it? 
the  witness,  under  instruction  of  counsel,  refused  to  make 
answer. 

The  act  of  April  15th,  1869,  P.  L.,  contains  the  followins^ 
proviso:  This  act  shall  not  alter  the  law  as  now  declared  and 
practiced  in  the  courts  of  this  commonwealth,  so  as  to  allow 
the  husband  and  wife  to  testify  against  each  other. 

The  husband  and  wife  are  by  this  act  not  only  protected 
against  any  etfort  which  may  be  made  to  compel  them  to  testify 
aeainst  each  other,  but  they  are  not  allowed  to  testify  one  against 
the  other. 

The  law,  as  it  stood  before  the  passage  of  that  act,  remains 
unaltered,  and  as  it  had  been  declared  and  practiced  theretofore, 
so  it  remains  now.  How  had  the  law  been  declared,  and  how 
practiced  ? 

First.  A  husband  and  wife  were  not  allowed  to  testify  in  a 
cause,  civil  or  criminal,  in  which  the  other  was  a  party. 
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Second.  A  wife  is  not  competent  to  testify  against  any  co- 
defendant  joined  with  her  husband,  if  the  testimony  concern 
her  husband;  nor  as  to  that  for  which,  if  true,  her  husband 
may  be  indicted,  and  vice  versa.  It  will  not  be  allowed  even  by 
consent. 

Third.  This  principle  is  applied  where  the  husband  and  wife 
are  not  parties  to  the  suit,  but  have  an  interest  directly  involved 
in  the  result.  So,  also,  a  husband  cannot  be  a  witness  for  or 
against  his  wife,  in  a  question  touching  her  separate  estate. 
See  notes  to  sec.  341,  of  1  Greenleaf  on  Evidence,  in  which  au- 
thorities English  and  American  are  mentioned. 

Where  one  party,  though  a  competent  witness,  is  not  bound 
to  answer  a  particular  question,  because  the  answer  would  ex- 
pose him  to  a  criminal  prosecution,  the  other  is  not  bound  to 
answer  the  same  question.  1  Greenleaf,  sections  334,  335,  340, 
341.  There  are  exceptions  to  these  rules,  but  it  is  not  claimed 
that  this  case  falls  within  either  of  those  which  are  recognized 
in  the  books. 

This  exclusion  is  founded  partly  on  the  identity  of  the  legal 
rights  and  interests  of  husband  and  wife,  and  partly  on  princi- 
ples of  public  policy. 

The  authorities  say,  that  the  great  object  of  the  rule  is  to 
secure  domestic  happiness,  by  placing  the  protecting  seal  of 
the  law  upon  all  confidential  communications,  between  husband 
and  wife,  which  are  protected  even  after  the  death  of  one  of 
the  parties,  or  after  they  are  divorced. 

Mrs.  Anspach  having  been  made  a  party  defendant  in  the 
suit  with  her  husband,  these  principles  applv  with  all  their 
force.  The  husband's  lips  are  sealed;  he  shall  not  be  allowed, 
even  with  her  consent,  to  answer  touching  the  matter:*  upon 
which  he  was  sought  to  be  interrogated.  To  permit  him  to 
answer  would  be  to  make  him  a  witness  for  or  against  his  wife, 
neither  of  which  is  approved  by  the  law,  as  it  has  been  declared 
and  practiced.  And  if  there  has  been  any  concealment  of  prop- 
erty, with  intent  to  keep  creditors  at  bay,  the  answer  would 
expose  one  or  both  the  parties  to  a  criminal  prosecution. 

It  is  urged  by  the  plaintiff  that  the  witness  should  be  com- 

Eelled  to  answer,  on  the  principle  that  having  testified  in  part 
is  testimony  cannot  afterwards  be  stricken  out,  and  he  will  be 
compelled  to  go  on  and  to  answer  fully.  For  this  proposition, 
Hees  V.  Livingston^  5  Wright,  113;  Patterson  v.  Wallacey  8 
Wright,  88,  and  Sharswood  s  Starkie  on  Evid.'114,  are  cited. 

The  answer  to  this  is  two-fold.  First.  The  objection  to  the 
examination  of  John  Anspach  as  a  witness  was  taken  at  the 
outset,  and  persisted  in  at  each  step  as  the  examination  pro- 
gressed. There  was  no  waiver  of  objection  to  competency  to 
testify,  and  by  such  waiver  taking  advantage  of  what  the  wit- 
ness had  said,  up  to  a  definite  point  of  his  testimony.  Upon 
such  a  state  of  facts  the  decisions  in  5th  and  8th  Wright  were 
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made,  and  they  were  not  cases  involving  the  relation  of  hus- 
band and  wife- 
Second.  If  no  objection  had  been  made,  the  witness  coald 
not  be  attached  for  refusing  to  answer,  because  it  is  the  wife's 
privilege  to  close  his  mouth  at  any  stage  of  the  examination, 
upon  the  same  principle  that  an  attorney's  lips  are  sealed  as  to 
the  confidential  communications  of  the  client.  It  is  the  privi- 
lege of  the  wife,  or  husband,  or  of  the  client,  and  not  the  choice 
of  the  witness  which  determines  a  question  of  this  kind ;  but 
in  a  case  like  that  which  is  here  presented,  the  law  steps  in  and 
enjoins  silence,  on  the  grounds  of  public  interest,  which  cannot 
be  altered,  though  consent  be  given.  The  testimony  of  the  wit- 
ness, as  far  as  it  has  been  tasen  under  objection,  ought  to  be 
stricken  out  by  the  examiner,  none  of  it  having  any  proper 
standing  in  the  cause. 

Bule  for  attachment  discharged. 

[Legal  Gazette,  January  7, 1870,  Vol.  2,  p.  6.] 


Court  of  Quarter  Sessions,  Philadelphia  County, 

TURNER  V.  CONNECTING  RAILWAY  COMPANY. 

1.  The  amend meDt  to  the  charter  of  the  Comecting  Railway  Company,  approved 
May^h,  1864,  takes  away  from  the  company  and  the  claimant  the  rl^ht  of  appeal 
from\be  award  of  a  jury  of  view  to  assess  damage  for  land  or  materials  taken  in 
the  construction  of  that  road. 

2.  The  remedy,  where  wrong  has  been  done,  is  by  exception* 

Sur  motion  to  strike  off  appeal. 

Opinion  by  Allison,  P.  J.    Delivered  December  31st,  1869. 

The  Connecting  Railway  Company,  by  the  fourth  section  of 
the  act  of  the  14th  of  April,  1863,  is  made  subject  to  all  the 
provisions  and  restrictions,  and  entitled  to  all  the  privileges  of 
the jgeneral  laws  of  Pennsylvania  affecting  railroad  corporations. 
P.  L.  1843,  457. 

The  third  section  of  the  act  of  April  9th,  1858,  gives  to  either 
party  an  appeal  from  the  report  of  a  jury  appointed  to  assess 
damages,  for  land  or  materials,  taken  for  the  construction  of  a 
railroad  ;  which  appeal  may  be  tried  by  a  jury.  The  appellant 
may  also  file  exceptions  with  the  appeal:  If  they  are  allowed, 
a  new  view  must  be  ordered,  but  if  disallowed  the  trial  pro- 
ceeds. 

The  supplement  to  the  act  incorporating  the  Connecting  Rail- 
way  Company,  passed  the  7th  of  May,  1864,  P.  L.  896,  repeals 
so  much  of  the  4th  section  of  the  act  of  1863,  as  subjects  the 
said  company  to  all  the  provisions  and  restrictions,  and  entitles 
them  to  all  the  privileges  of  the  general  railroad  law,  affecting 
railroad  corporations,  m  reference  to  securing,  assessing,  ana 
paying  damages,  resulting  from  the  location  of  said  railroad. 

A  subsequent  portion  of  this  section  gives  to  the  company, 
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and  the  claimant  for  damages,  a  right  to  file  exceptions,  either 
to  the  regularity  of  the  proceedings,  or  to  the  assessment  of 
damages. 

The  right  of  the  railroad  company  to  appeal  from  the  assess- 
ment of  damages,  and  to  have  a  trial  by  jury,  on  said  appeal, 
is  clearly  taken  away  by  the  act  of  1864. 

The  appeal  and  trial  by  jury  which  is  given  to  either  party, 
by  the  act  of  1850,  is  out  of  the  course  of  proceedings,  which 
from  time  immemorial  had  been  followed  in  regard  to  the 
assessment  of  damages  for  land  taken  for  highways  in  Penn- 
sylvania. The  questions  of  value  have  been  decided  by  the 
court,  on  exceptions  filed  to  the  report  of  the  jury  appointed  to 
assess  such  damages,  and  when  by,  the  act  of  1864,  the  privi- 
leges and  restrictions  of  the  act  of  1850,  in  regard  to  the  assess- 
ment and  payment  of  damages,  were  taken  away  from  both  the 
company  and  the  owner  of  the  land  or  material,  this  right  of 
appeal,  with  its  incidents,  could  no  longer  be  claimed.  The 
parties  are  turned  over  to  their  exceptions,  to  be  decided  by 
the  court  without  a  jury  trial,  as  is  done  in  all  cases  of  dam- 
ages, under  the  general  road  law. 

The  appeal  of  the  company  is  stricken  off. 

[Legal  Oasette,  Janoaiy  7, 187n,  Vol.  2,  p.  7.] 


Register's  Court,  Philadelphia  County.   ' 

ESTATE  OP  VIRGINIA  JOHNSON. 

Claim  of  commonwealth  for  collateral  Inheritance  tax  on  a  ground  rent  of  $600, 
derised  in  trust  for  Virginia  Johnson,  under  will  of  Robert  8.  Johnson,  deceased. 

In  the  Register's  Court  for  the  County  of  Philadelphia, 
December  9th,  1869. 

In  the  matter  of  the  Trust  Estate  for  Virginia  Johnson, 
under  the  will  of  Robert  S.  Johnson,  deceased. 

The  following  case  is  submitted  for  the  opinion  of  the  Court : 

Robert  S.  Johnson,  by  his  last  will  and  testament,  dulv 
proved  May  4th,  1866,  and  registered  at  Philadelphia,  didf, 
inter  alia^  devise  and  bequeath  as  follows : 

"  T  give,  devise  and  bequeath  to  "William  M.  Whitaker,  Robert 
M.  Mitcheson,  and  William  J.  Kenderdine,  nevertheless  in  trust 
for  the  benefit  of  my  granddaughter,  Virginia  Johnson,  a 
ground  rent  of  six  hundred  dollars  per  annum,  payable  half 
yearly,  by  Robbins  &  Verree ;  five  thousand  dollars  of  the  Le- 
high Coal  and  Navigation  Company  loan,  the  rent  and  interest 
to  be  collected  as  coming  due,  and  the  amount,  deducting  the 
tax  and  expenses,  to  be  paid  over  to  her  sister,  Susan  F,  Kerlin, 
to  be  expended  for  her  schooling,  and  support  of  said  Virginia." 

The  testator  further  provided  by  his  said  will,  as  follows,  viz. : 

"  I  direct  the  several  sums  bequeathed  to  the  trustees  for  the 


Estate  of  Virginia  Johnson,  29 


benefit  of  my  heirs,  to  be  paid  over  to  the  devisees  as  follows : 
To  Susan  F.  Kerlin,  in  live  years  after  my  death,  provided  the 
said  trustees  shall  judge  it  best  for  the  interest  of  said  Susan 
P.  Kerlin.  and  at  her  request  to  do  so ,  if  her  husband,  Charles 
Kerlin,  should  die  before  that  time,  then  immediately  after 
such  event.  If  Susan  F.  Kerlin  should  die  before  her  husband, 
then  the  amount  bequeathed  to  her  by  this  will  to  be  divided 
among  her  sisters  and  brother  then  living,  or  the  heirs  of  them 
dead,  share  and  share  alike.  The  bequest  to  my  granddaughter, 
Mary  Johnson,  to  be  paid  over  to  her  when  she  attains  the  age 
of  thirty  years.  The  bequest  to  my  (grand)  daughter,  Virginia j 
to  be  paid  to  her  on  her  attaining  the  age  of  twenty-jive  years;  if 
either  should  die  before  they^  or  either  of  them^  attain  said 
age,  and  no  children  surviving,  these  bequests  or  [to"]  either  of  the 
said  granddaughters,  to  be  divided  among  her  sisters  and  brother 
surviving,'* 

Virginia  Johnson,  the  cestui  que  trust,  afterwards  died  in 
October,  1868,  without  attaining  the  prescribed  age  of  twenty- 
five  years  (being  at  the  time  an  infant  under  the  age  of  twenty- 
one  years),  and  unmarried,  and  without  issue,  leaving  to  survive 
her  three  sisters  and  one  brother  (all  named  in  the  will  of 
their  grandfather),  viz.,  Susan  F.  Kerlin,  Sarah  A.  Malony, 
MaiT  &.  Neall,  and  Charles  Seldon  Johnson. 

The  personal  estate  of  the  trust  has  already  been  distributed 
by  an  auditor  appointed  by  the  Orphans'  Court,  as  governed  by 
the  will  of  Eobert  S.  Johnson,  deceased,  and  the  distribution 
thereof  confirmed. 

This  case  is  stated  in  order  to  settle  the  question  of  the 
liability  of  the  yearly  ground  rent  of  $600,  to  pay  a  collateral 
inheritance  tax  to  the  State  of  Pennsylvania. 

If  the  court  shall  be  of  opinion  that  the  sisters  and  brother 
of  Virginia  Johnson  take  the  yearly  around  rent  by  virtue  of 
the  limitation  to  them  in  the  will  of  their  grandfather,  then  it 
is  agreed  that  no  collateral  inheritance  tax  can  be  demanded. 

If  the  court  shall  be  of  opinion  that  the  sisters  and  brother 
of  Virginia  Johnson  take  the  yearly  ground  rent  by  virtue  of 
the  intestate  laws  of  Pennsylvania,  and  not  under  the  will  of 
their  grandfather,  then  a  decree  is  to  be  entered  for  four 
hundred  and  forty-one  dollars  ($441),  in  favor  of  the  Register 
of  Wills  for  said  County  of  Philadelphia. 

Argument. 

No  elaborate  argument  is  needed  to  show  that  the  ground 
rent  of  six  hundred  dollars  goes  to  the  brother  and  sister  of 
Virginia  Johnson,  by  virtue  of  the  limitation  in  their  grand- 
father's will.  The  principle  which  sustains  such  a  devise  over, 
has  more  than  once  been  recognized  and  applied  in  Penn- 
sylvania. 
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In  Mfflin  v.  Neall^  6  S.  A  R.  461,  in  the  case  of  a  bequest 
of  testatrix's  residuary  personal  estate  to  her  two  sons,  "and 
in  case  either  of  them  aied  without  will  or  lawful  issue,  then 
the  property  of  such  descending  from  and  s^iven  in  the  lifetime 
by  the  testatrix  was  to  descend  to  the  survivor,  his  heirs  and 
assigns  forever."  Chief  Justice  Tilghman  held  that  this  was  a 
good  executory  bequest,  and  that  upon  the  death  of  one,  in- 
testate and  without  issue,  the  survivor  took  the  whole. 

In  Coates  Street^  2  Ashm  12,  where  one  devised  and 
bequeathed  the  residue  of  his  estate,  real  and  personal,  to  his 
seven  children  by  name,  their  heirs,  executors,  administrators 
and  assigns  forever,  to  be  equally  divided  between  them,  share 
and  share  alike,  adding  the  proviso,  '  provided,  that  if  either 
of  my  said  children  shall  happen  to  die  intestate^  unmarried^ 
and  without  issue^  and  without  having  disposed  of  his  or  her 
share  in  my  estate,  my  mind  and  will  is,  that  the  part  or  share 
of  him  so  dying,  shall  go  to  and  be  equally  divided  between 
my  surviving  children,  part  and  share  alike."  Judge  King,  in 
an  elaborate  and  learned  opinion  said,  "  There  is  no  doubt  but 
that  the  limitation  over  to  the  surviving  children  of  Thomas 
Cuthbert,  the  elder,  in  the  general  proviso  contained  in  his 
will,  is  good  by  wav  of  executory  devise  of  the  realty,  and  of 
executory  bequest  of  the  personalty. 

In  Kelso  v.  Dickey^  7  W  &  S.  279,  the  words  of  the  will  were 
as  follows:  "And  in  case  she  lives  unmarried  to  the  age  of 
twetdy-five  years^  then  the  whole  amount^  principle  and  interest^  to 
be  paid  to  her^  or  the  whole  amount  to  be  paid  on  the  birth  of 
issue.  But  in  case  she  dies  before  the  age  of  twenty-Jive  years^  or 
without  issue  bom^  then  to  be  divided  equally  between  my  sister 
H.  and  brothers  \V.  and  Q-."  The  daughter  married,  and  died 
without  issue,  before  attaining  the  age  of  twenty-iive  years. 
HelJ^  that  the  limitation  over  was  not  too  remote,  but  took 
effect. 

See  also  Commonwealth  v.  Williams^  Executors.  1  Harris,  29. 

The  present  case  is  a  stronger  one  than  either  of  the  cases 
cited,  and  it  closely  resembles  the  last.  There  was  no  power 
of  appointment,  as  m  the  first  two  cases,  and  the  word  children 
is  used  instead  of  issue,  as  in  the  last.  ,  No  case  can  be  remem- 
bered where  the  word  children  is  used,  in  which  the  limitation 
over  has  been  held  too  remote.  The  word  "children,"  rebuts 
any  theory  of  an  indefinite  failure  of  issue. 

On  the  whole  case,  therefore,  and  the  current  of  authorities, 
it  is  submitted  that  there  can  be  no  possible  doubt  that  the 
limitation  over  to  the  sisters  and  brother  of  Virginia  Johnson 
is  good,  and  that,  therefore,  this  real  estate  is  not  subject  to 
the  payment  of  a  collateral  inheritance  tax  to  the  Stat«  of 
Pennsylvania. 
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Decree. 

And  now,  December  9th,  1869,  it  is  ordered  and  decreed  that 
the  claim  of  the  State  of  Pennsylvania  for  collateral  inheritance 
tax  upon  the  ground  rent  of  $600  per  annum,  devised  in  trust 
for  Virginia  Johnson,  under  the  will  of  Robert  S.  Johnson, 
deceased,  be  disallowed,  and  that  the  estate  pass  to  the  persons 
limited  in  the  will  of  said  Robert  S.  Johnson,  freed  and  dis- 
charged from  any  such  claim. 

[Legal  Gazette,  Jan.  21, 1870,  Vol.  2,  p.  20.] 


Orphans*  Court,  Philadelphia  County, 

In  re  BINGHAM'S  ESTATE. 

k  testntor  domiciled  in  Pennsylvania  bequeathed  one-flfth  of  the  resldae  of  his 
personal  estate  to  trustees,  in  trust,  to  pny  OTor  tbo  whole  not  income  to  his  son 
Alexander  dnrlng  the  tenn  of  his  uatuual  life ;  and  at  his  death  his  children,  and 
the  issne  of  deceased  children  living  at  the  time  of  his  death,  became  entitled  to 
the  estate.  In  case,  however,  the  said  Alexander  died  nnmarried,  in  that  event, 
'*  and  in  no  other,"  he  might  beqneatb  hiB  share  by  a  will  executed  in  the  presence 
of  two  witnesses  to  whom  he  might  think  proper,  "and  the  trustee  *  *  shall  pay 
over  the  same  to  snch  lecateo  or  legatees." 

The  said  Alexander  died,  domiciled  in  Enprland,  leaving:  a  will  which,  althousrh 
by  the  law  of  England,  statute  1  Vic.  c  26,  §*37,  was  a  valid  execution  of  the  power, 
by  the  law  of  Pennsylvania  was  not  snch  an  execution  of  it,  because  it  neithc/  con- 
tained  any  reference  to  the  power,  or  to  the  property  as  to  which  it  was  given,  and 
it  could  have  an  operation  without  passlni;  the  estate  given  him  by  his  father's  will. 

Hfld,  1.  That  the  deed  or  will  creating  the  power,  and  the  deed  or  will  executintr 
St,  make  together  but  one  instrument,  thedeed  or  will  of  execution  is  but  a  declaration 
of  uses  upon  which  the  property  sul^ject  to  the  power  shall  be  held,  and  the  estate 
vests  by  force  of  the  instrument  creatim;  it. 

3.  That  the  law  of  the  domicile  of  the  donor  of  the  power  shall  prevail  in  con- 
struing the  will  of  the  donee,  and  this  is  the  law  of  England  as  well  as  of  Pennsyl- 
vania. 

3.  The  fees  of  the  counsel  for  the  accountants  only  should  be  allowed  out  of  the 
fund. 

Sur  exceptions  to  auditors'  report. 

Opinion  by  Ludlow,  J, 

"William  IJingham,  domiciled  in  the  State  of  Pennsj-lvania, 
by  his  will  gave  one-fifth  of  the  residue  of  his  personal  estate 
to  trustees,  in  trust,  to  pay  over  the  whole  net  income  to  his  son 
Alexander  for  and  during  the  term  of  his  natural  life,  and 
immediately  after  his  death  his  children,  and  tlie  issue  of 
deceased  children  living  at  the  time  of  his  death,  became  enti- 
tled to  an  equal  division  of  his  estate.  The  testator,  by  the 
fourteenth  clause  of  his  will,  created  a  power  of  appointment  in 
the  event  of  the  death  of  this  son  (and  other  children)  unmarried. 
In  that  event,  "  and  in  no  other,"  he  might  bequeath  his  share, 
thus  held  in  trust,  by  a  will  executed  m  the  presence  of  two 
witnesses,  to  such  person  or  persons  as  the  son  might  think 
proper,  "  and  the  trustee  or  trustees  for  the  time  being  *  *  shall 
pay  over  the  same  to  such  legatee  or  legatees." 
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Should  the  son  ^ie  unmarried  and  intestate,  or  if  married,  or 
having  been  married,  should  he  die  without  lawful  issue,  living 
at  the  time  of  his  death,  then  the  testator  directed  the  property 
to  be  divided  among  the  children  and  issue  of  deceased  children. 

The  auditors  report  that  Alexander  died,  having  been  at  the 
time  of  his  death  domiciled  in  England ;  he  left  a  will  "  which 
does  not  in  terms  pretend  to  execute  the  power  contained  in 
his  father's  will,  nor  is  it  mentioned  or  referred  or  alluded  to. 
On  its  face  it  is  a  will  made  by  a  testator  to  dispose  of  his  own 
absolute  property." 

The  donor  oi  the  power  being  domiciled  in  Pennsylvania 
dies ;  the  donee  also  dies,  having  executed  a  will,  being  domi- 
ciled in  England.  Upon  this  state  of  the  facts  two  questions 
arise. 

1st.  Did  the  will  of  Alexander,  the  son,  operate  under  the 
laws  of  Pennsylvania  as  an  execution  of  the  power  contained 
in  the  will  of  William  Bingham,  his  father? 

2d.  If  Alexander's  will  is  not  a  valid  execution  of  the  power 
by  the  law  of  this  State,  and  is  valid  by  the  law  of  England, 
the  place  of  his  domicile,  shall  the  law  of  Pennsylvania  or  of 
England  prevail,  or  in  other  words,  shall  the  law  of  the  domi- 
cile of  the  donor  of  the  power,  or  of  the  donee,  pass  the  estate? 

The  first  question  can,  we  think,  be  easily  answered :  it  is 
settled  law  with  us,  there  must  either  be  some  reference  to  the 
power  in  the  instrument  of  execution,  or  to  the  property  upon 
which  it  is  to  operate,  or  the  will,  executing  the  power,  must 
have  no  operation  except  as  an  execution  of  it.  Weiherill  v. 
Wetkerillj  6  II.  271;  and  authorities  cited  in  the  argument. 
There  is  no  pretence  that  this  will  refers  to  the  power,  and  as 
the  testator  Alexander  died  possessed  of  property  absolutely  his 
own,  his  will  of  course  may  and  does  operate  upon  his  individ- 
ual estate. 

Has  he  referred  to  any  property  upon  which,  by  any  latitude 
of  construction,  we  can  hold  that  his  will  was  intended  to  take 
effect  as  an  execution  of  his  power  of  appointment? 

It  has  been  argued,  that  an  intention  to  execute  the  power 
may  be  inferred  because  of  the  nature  of  certain  investments, 
the  creation  of  a  "trust  legacy,"  which  could  not  in  whole  be 
satisfied  out  of  his  individual  estate,  and  also  because  in  his 
will  he  uses  the  following  language:  "  Part  of  my  personal  es- 
tate may  be  invested  at  the  time  of  my  decease  in  other  securities 
in  the  United  States  of  America." 

We  have  searched  in  vain  for  any  evidence  supporting  the 
first  reason,  the  second  would  require  us  to  give  a  most  forced 
and  unnatural  interpretation  to  the  will,  and  to  go  further  than 
any  court  has  ever  yet  gone,  by  introducing  the  principle  that  a 
testator  by  disposing  of  more  property  than  he  owns,  thereby 
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intends  inferentially  to  execute  a  power,  a»d  the  third  reason, 
-wre  think,  fails,  for  the  testator  not  only  speaks  of  "my  per- 
Bonal  estate,"  thereby  excluding  the  idea  that  he  intended  to  dis- 
pose of  any  other  property,  but  refers  simply  to  the  fact  that  by 
some  possibility  his  investments  might  in  the  future  be  made  in 
United  States  securities. 

The  rule  of  construction  which  declares,  "that  the  intention 
to  execute  the  power  must  be  so  clearly  manitested  in  the  act 
of  execution  that  it  is  impossible  to  impute  any  other,"  binds 
us  in  this  case  and  disposes  of  the  first  proposition. 

Does  this  estate  pass  by  virtue  of  the  law  of  the  domicile  of 
the  donor  or  donee  of  the  power  ? 

This  question,  because  of  statute  of  1  Vic.  c.  26,  §  27,  bo- 
oomes  to  the  parties  before  us  of  ^reat  practical  importance,  and 
has  been  very  learnedly  discussed. 

By  this  statute  "  a  bequest  of  the  personal  estate  of  the  tes- 
tator, or  any  bequest  of  personal  property,  described  in  a  gen- 
eral manner,  shall  be  construed  to  include  any  personal  estate, 
(or  any  personal  estate  to  which  such  description  shall  extend 
as  the  case  may  be)  which  he  may  have  power  to  appoint  in 
any  manner  he  may  think  proper,  and  shall  operate  as  an  ezecu- 
Hon  of  such  power  unless  a  contrary  intention  shall  appear*^ 

It  may  very  well  be  doubted  Whether  even  under  this  statute 
this  power  has  been  executed,  because  the  law  includes  personal 
property  over  which  there  is  a  general,  and  not  a  restricted 
power  of  appointment,  a  bequest  operates  upon  an  estate,  "which 
he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper." 

In  this  case  the  power  is  restricted  to  legatees,  and  although 
Mr.  Alexander  Bingham  in  his  will  charged  the  residue  of  his 
estate  with  the  payment  of  his  debts,  we  can  not  see  that  this 
circumstance  can  affect  the  construction  of  his  will  as  an  execu- 
tion of  his  power. 

Waiving,  however,  the  view  above  stated,  we  think  we  can 
rely  upon  other  principles  in  deciding  this  case. 

A  power  is  but  an  authority  enabling  a  person  to  dispose,  in 
certain  methods,  of  an  interest  vested  in  himself  or  some  other 
person. 

The  appointer  acts,  but  only  by  virtue  of  paramount  au- 
thority, the  deed  or  will  creating  the  power,  together  with  the 
deed  or  will  executing  it,  make  in  effect  but  one  instrument, 
but  the  estate  either  real  or  personal  vests  by  virtue  of  the  in- 
strument creating  the  power.  Sugden  on  Powers,  Vol.  1,  ch.  8, 
§52;  IV.  Kent.  Com.  *388;  Bradishv.  Gibbs,  3  Johns, ch.  650; 
DooliUle  V.  Lewis,  7  Ibid.  48  ;  Com.  v.  Duffield,  2  Jones,  279-281. 
.    We  do  not  intend  to  deny  the  familiar  principle,  that  the  in- 
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terpretation  and  construction  of  wills  must  be  governed  by  the 
law  of  the  domicile. 

Here  then  is  a  clear  conflict  between  the  law  of  the  domicile 
of  the  donor  of  the  power,  and  that  of  the  donee :  the  true 
question,  is,  under  which  will  do  the  parties  take,  and  for  the 
reasons  and  upon  the  authority  cited,  we  simply  hold  that  the 
title  vests  by  virtue  of  the  paramount  authority. 

There  is,  however,  another  view  of  this  subject  which  is  fatal 
to  the  exceptants. 

By  the  law  of  England,  so  far  aa  we  have  been  able  to  ascer- 
tain it,  the  principle  that  a  will  must  be  executed  according  to 
the  law  of  the  domicile  at  the  time  of  death,  does  not  apply  to 
a  will,  so  far  as  it  is  made  in  execution  of  powers.  This  was 
directly  decided  in  Tatnall  v.  Hujiker/j  2  Moore,  P.  C.  842.  Sir. 
C.  Creswell,  in  6  J,  N.  S.  345,  In  re  Alexander^  found  he  had 
mistaken  Lord  Ch.  Brougham's  decision  in  Tatnall  v.  Hankey^ 
when  he  decided  Crookenden  v.  Fuller^  5  J.  N".  S.  1225,  as  he 
did,  and  he  correctsithe  mistake,  and  thus  gives  force  and  vigor 
to  the  first  decision.  In  re  Alexander  was  decided  as  late  as 
April,  1860. 

The  Lord  Chancellor,  in  Tatnall  v.  Hankey^  bases  his  opinion 
upon  the  peculiar,  "  constitution  of  powers  and  their  nature," 
or  as  the  learned  auditors  in  this  case  properly  and  forcibly  ex- 
pressed the  principle  which  rules  the  case,  when  they  said, 
speaking  of  a  testamentary  execution  of  a  power  "such  an  in- 
strument is  not  properly  a  will,  it  is  nothing  but  a  declaration 
of  uses  upon  which  the  property  subject  to  the  power  shall  be 
held:  and  the  appointee  takes  hy  force  of  the  act  of  the  donor  and 
not  of  the  donee  of  the  power" 

We  are  clearly  of  the  opinion  that  the  law  of  the  domicile 
of  the  donor  of  the  power  must  prevail. 

The  auditors  disagreed  upon  the  question  whether  the  coun- 
sel for  the  parties,  sustaininff  or  opix>sinor  the  will  of  Mr.  Alex- 
ander Bingham,  ought  to  be  paid  for  their  services  out  of  the 
funds  of  the  estate;  we  are  of  the  opinion  that  these  counsel 
fees  ought  to  be  paid  by  the  parties  represented,  and  not  out  of 
the  funds  in  the  hands  of  the  accountant. 

The  auditors  very  properly  allowed  the  credit  for  the  fees  of 
the  counsel  for  the  accountant,  and  this  because  an  executor  or 
administrator  is  entitled  to  professional  advice  and  assistance 
for  the  interests  of  all  parties  concerned. 

The  law  upon  this  point  being  settled,  we  know  of  no  prac- 
tice here  which  goes  beyond  it,  and  we  have  no  inclination  to 
carrv  it  further. 

The  English  equity  practice  has  therefore  no  application,  and 
while  we  do  not  of  course  refer  to  the  case  now  oefore  us,  we 
ought  to  add  that  the  policy  of  the  law  condemns  a  practice, 
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which  would  inevitably  increase  experiment,  and  therefore 
endless  and  vexatious  litigation. 

Exceptions  dismissed  and  report  confirmed. 

Hon.  Wm>  Strong  for  exceptions,  R.  C.  McMurtrie^  Esq., 
asrainst.  (Affirmed  by  Supreme  Court,  in  BingharrCa  Appeal^ 
14  P.  F.  Smith,  345.) 

[Legal  Gasetto,  January  20, 1870,  Vol.  2,  p.  M.] 


Supreme  Court  of  Pennsylvania, 

At  Nisi  Pjuut.    In  Eqcjitt. 


8ir7DER  y.  SMITH  et  al..  Committee^  &o. 

1.  The  eonnells  of  the  city  of  Philadelphia  have  cxcInsiTe  and  float  JnrlBdictloTi 
to  try  coDtested  elections  of  their  own  members,  and  every  presumption  is  in 
favor  of  their  proceedings. 

9.  The  rule  of  computation  of  time,  **  that  whenever  by  a  mle  of  coort  or  an  act 
of  Assembly  a  given  number  of  days  are  allowed  to  do  an  act,  or  it  is  said  an  act 
may  be  done  within  a  f^ven  number  of  days,  the  day  in  which  the  rule  is  taken 
or  the  decision  made  is  exclnded,"  stated  in  Gomlter's  f  st.,  8  Penna.  900,  affirmed. 

Sur  motion  for  preliminary  injunction. 

Opinion  by  Aonbw,  J.   Delivered  January  81st,  1870. 

Under  the  thirty-fifth  section  of  the  act  of  February  2d,  1854, 
the  city  council  have  exclusive  and  final  jurisdiction  to  try 
contested  elections  of  their  own  members.  Their  judsi^ments 
are  subject  to  no  appeal.  It  is  clear  that,  as  in  other  tribunals 
to  which  an  exclusive  jurisdiction  is  committed,  they  must 
determine  the  question  of  jurisdiction  for  themselves.  Every 
presumption  therefore  is  in  favor  of  their  rightful  jurisdiction 
when  they  have  once  assumed  it.  It  would  be  destructive  to 
the  public  interest  and  of  all  correct  principles  of  action,  were 
it  to  be  held  that  a  court  of  equity  could  arrest  in  limine  the 
proceedings  of  a  qiuisi  political  body  having  power  to  deter- 
inine  its  own  jurisdiction,  for  every  seeming  departure  in  the 
exercise  of  its  powers. 

Admitting  tne  power  of  the  court  to  intervene  to  prevent  a 
flagrant  usurpation  of  undelegated  authority,  the  case  should 
be  clear  and  palpable*  It  is  not  denied  that  the  subject  matter 
is  within  the  powers  of  the  select  council,  or  that  the  com- 
mittee has  been  duly  constituted.  What  then  is  the  ground 
of  this  bill  to  restrain  the  committee?  Simply  that  in  the 
exercise  of  its  undeniable  right  of  judgment,  the  council  has 
decided  that  the  petition  to  contest  the  seat  of  the  sitting  mem- 
ber was  presented  within  ten  days.  The  councils  were  organ- 
ized on  the  8d  of  January,  and  the  petition  was  presented  and 
received  on  the  13th,  cl^rly  within  ten  days,  unless  we  include 
the  day  of  the  organization  in  the  count. 

The  case  hinges  on  the  old  dispute,  whether  the  time  is 
to  be  counted  from  the  act  or  from  the  dai/  of  the  act — a 
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controversy  which,  in  England,  Lord  Mansfield  himself  could 
not  settle  upon  a  conflict  of  decision  for  two  hundred  years 
preceding  his  time,  and  which,  in  this  Btate,  has  been  a 
judicial  game  of  battledore  and  shuttlecock  down  to  the  case 
of  Cromelien  v.  Brinks  5  Casey,  522.  In  that  case  Judge  Por- 
ter at  last  settled  the  rule  of  computation  to  be  that  stated 
in  Gomter's  Estate j  3  Peimsylvania,  203:  "  That  whenever,  by 
a  rule  of  court  or  an- act  of  Assembly,  a  given  number  of  davs^ 
are  allowed  to  do  an  act,  or  it  is  said  an  act  may  be  done  within 
a  given  number  of  days,  the  dav  in  which  the  rule  is  taken 
or  the  decision  made  is  excluded.  This  accords  with  the  true 
principle,  that  where  a  right  is  to  be  saved,  or  a  remedy  is 
given,  the  Legislature  is  not  to  be  presumed  to  curtail  its  own 
gift  of  t)Ower  for  a  beneficial  purpose,  in  the  absence  of  a  clear 
and  well-defined  intent.  The  provision  here  is  that  the  com- 
plaint of  an  undue  election  shall  not  be  acted  on  by  the  council 
"unless  presented  within  ten  days  after  the  organization  of 
councils."  Organization,  the  act  from  which  the  computation 
is  made,  may  not  be  complete  until  the  last  hour  of  the  day. 
That  day  is  imperfect,  and  may  be  curtailed  by  disputes  in  the 
organization  until  but  a  point  of  time  remains.  In  fairness  to 
the  right  to  be  preserved  and  the  remedy  to  be  enforced,  that 
day  t^hould  not  be  counted.  The  contest  is  the  only  means 
given  to  contest  an  alleged  wrong.  It  is  a  case  where  a  right 
IS  to  be  preserved  and  a  remedy  enforced.  It  is  the  right  of  the 
people  that  their  true  representative  shall  have  his  seat,  and 
the  contest  is  their  only  remedy  to  unseat  one  who  has  by 
fraud  or  false  return  usurped  the  place  of  him  chosen  by  them 
to  fill  it.  What  is  the  contest  but  an  appeal  of  the  people  from 
the  decision  of  the  ofiicers  of  the  election  to  the  council,  to 
determine  their  right  of  representation?  Therefore,  as  in 
appeals  from  justices,  arbitrators,  and  appeals  from  inferior 
courts,  the  day  of  the  act — to  wit,  the  decision,  the  filing  of 
the  award,  or  the  judgment — the  day  of  the  act  must  be  ex- 
cluded, and  the  count  of  time  begins  upon  the  next  day. 
The  rule  laid  down  in  Gomiter^s  JSstate  and  Cromelien  v. 
Brinks  has  been  reafiirmed  in  Marks'  Estate  y.Busselly  4  Wright, 
872,  and  is  emphatic,  because  it  reversed  the  judgment  in  the 
lower  court  founded  on  the  opposite  interpretation. 

But  were  the  rule  less  clear  I  would  refuse  this  special 
injunction,  and  leave  the  party  to  the  final  result  of  his  bill. 
Nothing  is  more  to  be  reprobated  than  an  interference  with  the 
lawful  powers  of  a  body  such  as  the  councils  of  a  city  like 
Philadelphia,  representing  a  constituency  of  almost  a  million 
of  people.  An  injunction,  which  is  not  of  right  but  of  grace, 
should  not  be  granted  except  in  a  clear  case,  and  to  arrest  a 
palpable  abuse  of  authority  resulting  in  some  irreparable  in^ 
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juiy.  "It  is,"  said  the  present  chief  justice,  4  P.  F.  Smith,  171, 
"a  high  exercise  of  power,  and  should  be  cautiously  exercised 
— an  appeal  to  the  extraordinary  power  of  the  court,  and  the 
plaintiff  is  always  bound  to  make  out  a  case  showing  a  clear 
necessity  for  it — ^a  necessity  in  the  light  of  inability  to  be  com- 
pensated for  the  wrong  which  would  ensue  if  not  arrested." 

The  special  injunction  is  dissolved,  and  a  preliminary  injunc- 
tion is  refused. 

[Legal  Gazette,  Feb.  4, 187a  Vol.  8,  p.  35.] 


Court  of  Quarter  Sessions,  Philadelphia  County. 

COMMONWEALTH  v.  MANDERPIELD. 

1.  An  indictment  for  opening  or  managing,  or  setting  np  a  lottery,  muat  aver  that 
It  waa  an  illegal  lottery. 

2.  When  the  averment  is  that  the  defendant  sold  to  a  certain  person  named  **  a  lottery 
policy  intended  to  entitle  the  holder  or  bearer  thereof  to  a  prize  In  a  lottery,"  dScc, 
it  brings  the  offence  within  the  63d  section  of  the  penal  code  of  1860,  and  is  a 
sufficient  alleiratlon  that  the  lottery  Is  an  illegal  one. 

Even  if  snch  pleading  is  argnmentatlye  It  Is  a  formal  defect  only,  and  good 
npon  general  demurrer. 
8.  Counts  in  an  indictment  merely  charging  defendant  with  unlawfully  erecting  and 
setting  up,  opening,  and  carrying  on  and  managing  a  lottery,  are  bad  on  de- 
murrer ;  they  do  not  show  that  the  lottery  was  illes:al. 

4.  The  statement  in  such  counts  that  "  a  further  description  of  which  said  lottery 
the  grand  inquest  are  unable  to  give,"  does  not  bold  them ;  it  Is  only  an  aver- 
ment that  the  grand  Jury  has  not  sufficient  evidence  before  them  to  enable  them 
to  pronounce  the  lotteries  illegal. 

Bur  motion  to  quash,  and  demurrer  to  indictment. 

Opinion  by  Paxson,  J.  Delivered  February  16th,  1870. 

The  defendant  was  bound  over  by  Alderman  Kerr,  upon  the 
charge  of  selling  lottery  policies.  An  indictment  was  found 
against  him  by  the  grand  jury,  to  which  he  has  filed  a  general 
demurrer. 

The  indictment  contains  five  counts. 

The  first  count  charges  that  the  defendant  "  unlawfully  and 
knowinglv  did  expose  to  sale,  and  did  cause  to  be  exposed  to 
sale,  to  Charles  "W.  Wood,  a  certain  written  device  ana  lottery 
policy,  intended  to  entitle  the  holder  and  bearer  thereof  to  a  prize 
m  a  lottery,  a  further  description  of  which  said  lottery  the 
•grand  inquest  are  unable  to  give,"  &c.,  &c. 

The  second  count  charges  that  the  defendant  unlawfully  did 
sell  and  cause  to  be  sold  to  the  said  Wood  a  certain  lottery 
policy,  Ac  , 

The  third  count  charges  the  defendant  with  unlawfully  and 
knowingly  erecting  and  setting  up  a  lottery,  a  further  desct-ip- 
tion  of  which  said  lottery  the  grand  inquest  are  unable  to 
give,  Ac. 

The  fourth  count  charges  the  defendant  with  opening  a  lot- 
tery, and  the  fifth  count  with  being  concerned  in  managing 
and  carrying  on  a  lottery. 
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Upon  the  argument  the  counsel  for  the  defendant  moved  to 
quash  the  indictment  upon  the  ground  that  it  contained  charges 
which  are  separate  and  distinct  from  the  offence  for  which  be 
was  bound  over,  and  punishable  in  a  different  manner. 

In  response  to  a  question  of  defendant's  counsel,  the  district 
attorney  distinctly  stated  that  this  bill  did  not  belong  to  th? 
class  known  in  our  practice  as  ^^ district  attorney's  bills;"  that 
is,  a  bill  sent  into  the  grand  inquest  without  a  previous  binding 
over,  upon  his  motion,  in  the  interests  of  public  justice,  and 
upon  his  official  responsibility.  But  that  the  said  bill  was  found 
in  the  usual  way,  in  pursuance  of  a  previous  arrest  and  binding 
over.  This  motion  must,  therefore,  be  determined  by  the  law 
as  applicable  to  the  latter  form  of  proceeding 

The  objection  referred  to  cannot  be  urged  against  the  first 
and  second  counts.  The  charge  before  the  alderman  was  sell- 
ing a  lottery  policy.  This  involves  the  charge  of  exposing  it 
for  sale.  It  could  not  well  have  been  sold  without  having  been 
exposed  for  sale.  Nor  do  I  think  the  remaining  counts  are  ob- 
jectionable upon  this  eround.  It  cannot  be  fairly  said  that  the 
offences  charged  in  the  last  three  counts  are  not  incident  to, 
and  arising  out  of,  the  original  transactions,  to  wit,  the  selling 
of  Ibttery  policies.  The  district  attorney  is  not  bound  by  the 
exact  phraseology  of  the  alderman.  He  may^mould  his  indict- 
ment to  suit  the  facts  of  the  case,  so  that  he  do  not  charge 
another  and  distinct  offence — a  different  transaction  having  no 
connection  with  the  act  for  which  the  defendant  was  bound 
over. 

But  it  is  urged  that  the  counts  are  all  bad  upon  demurrer, 
for  the  reasons — 

First,  That  the  indictment  does  not  show  upon  its  face  that 
the  lottery  referred  to  was  an  illegal  lottery ;  and, 

Second,  That  the  indictment  does  not  contain  any  description 
of  the  ticket  or  policy  sold. 

It  is  clear  that  if  certain  lotteries  are  lawful,  while  others  are 
prohibited  by  statute,  the  indictment  must  show  that  the  lot- 
tery complained  of  belongs  to  the  latter  class,  or  it  will  be  bad 
upon  demurrer.  It  is  equally  true  that  if  all  lotteries  are  un- 
lawful, the  indictment  need  not  charge  or  set  out  the  kind  of 
lottery,  or  the  object  for  which  it  is  set  up. 

The  act  of  17th  of  February  1762,  which  was  the  first  upon 
this  subject,  declares  all  lotteries  whatsoever  to  be  common  and 
public  nuisances.  This  act  was  subsequently  repealed,  and  its 
main  provisions  re-enacted  by  the  act  of  20th  January,  1792, 
and  this,  in  turn,  by  the  act  of  2d  March,  1805,  followed  by  the 
act  of  1st  March,  1833,  declaring  that  every  lottery  and  lot- 
teries, device  and  devices  in  the  nature  of  lotteries,  shall  be 
utterly  and  entirely  abolished,  and  shall  be  unlawful.    The  lat- 
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ter  act  was  materially  qualified  bv  that  of  March,  1847.  The 
eommisBioners  to  revise  the  criminal  code  reviewed  all  the  statute 
laws  upon  this  subject  in  their  report,  see  p.  21,  and  sections  62, 
8,  4  of  this  code  now  contain  all  the  law  in  reference  to  lottery 
ies.  Section  52  provides  that  ^^  All  lotteries  not  authorized  by 
law,  whether  public  or  private,  for  moneys,  goods,  wares,  or 
merchandise,  chattels,  lands,  tenements,  hereditaments,  or  other 
matters  or  thingrs  whatsoever,  are  hereby  declared  to  be  com- 
mon nuisances.'^ 

The  codifiers  in  drafting  this  section  evidently  contemplated 
that  there  might  be  such  a  thing  as  a  lawful  lottery.  Other- 
wise they  might  well  have  said  that  all  lotteries  shall  be  unlaw- 
ful, and  have  omitted  the  clause  respecting  moneys,  ^oods,  etc., 
etc.,  as  surplusage. '  And  yet,  singularly  enough,  while  the  evi- 
dent intention  would  appear  to  oe  to  narrow  the  operation  of 
the  section  to  certain  classes  of  lotteries,  the  terms  of  the  act 
seem  broad  enough  to  include  every  description  of  them. 

The  term  lottery  must  be  understood  to  be  used  in  the  act  in 
its  general  and  known  signification.  Webster  defines  it  to  be 
**a  scheme  for  the  distribution  of  prizes  by  chance,  or  the  dis- 
tribution thereof."  Johnson  speaks  of  a  lottery  as  "  a  distribu- 
tion of  prizes  by  chance;  a  play  in  which  lots  are  drawn  for 
prizes."  Chambers'  Encyclopedia  defines  a  lottery  to  be  ^*  a  game 
of  hazard,  in  which  prizes  are  drawn  by  lot;'^  and  Bouvier's 
Law  Dictionary  is  substantially  to  the  same  effect,  as  well  as 
many  other  authorities. 

Keeping  in  view  the  foregoing  definitions  of  a  lottery — ^that 
it  is  a  scheme  for  the  distribution  of  prizes  by  chance,  it  would 
seem  to  be  difficult  to  set  up  such  a  thing  as  a  legal  lottery  in 
Pennsylvania.  We  must  not  confound  tne  decision  of  certain 
questions  by  lot  with  a  lottery.  One  or  two  or  more  persons 
may  be  obliged  to  do  a  certain  thing,  or  go  to  a  given  place 
upon  a  specified  day,  and  they  may  legally  decide  by  lot  which 
of  them  shall  do  the  said  thing,  or  go  to  the  said  place.  The 
members  of  a  deliberative  body  may  by  lot  determine  their 
seats.  A  division  of  property  under  some  circumstances  may 
be  made  by  lot,  and  yet  not  be  a  lottery.  Sacred  historv  con- 
tains several  instances  where  property  has  been  parted  and 
divided  hy  lot — Psalm  xxii.  18 ,  Matthew  xxviL  35 ;  Acts  i. 
26 ;  Leviticus  xvi.  8.  It  is  not  every  game  of  chance  that  will 
constitute  a  lottery.  Human  life  has  been  said  to  be  a  game  of 
chance,  and  some  writers  speak  of  it  as  a  lottery.  Shakspeare, 
Dryden,  and  other  poets  so  refer  to  it.  ^ 

jiut  these  and  many  other  familiar  it^stances  that  might  be 
mentioned,  have  no  reference  to  lotteries  in  the  sense  in  which 
the  term  is  used  in  the  criminal  law  The  latter  refers  to  some- 
thing in  which  there  are  supposed  prizes  and  certain  blanks. 
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In  the  instances  above  referred  to  there  is  no  drawing  of  prizes 
by  chance,  which  is  the  very  life  and  soul  of  a  lottery  On  the 
other  hand,  the  disposal  of  any  species  of  property,  or,  in  the 
comprehensive  language  of  the  act  of  Assembly,  and  "other 
matters  or  things  whatever,"  by  any  of  the  schemes  or  games 
of  chance  popularly  regarded  as  innocent,  come  within  the 
terms  of  the  law  The  raffles,  which  occur  almost  daily  at  the 
street  comers,  in  bar  rooms,  at  fairs,  and  at  other  places,  are  as 
clearly  violations  of  the  criminal  law  as  the  most  elaborate  and 
carefully  organized  lotteries  by  which  the  ignorant  and  credu- 
lous are  swindled  out  of  their  hard  earnina:8. 

But  while  it  seems  to  be  difficult  to  define  a  legal  lottery  in 
this  case,  the  act  of  Assembly  referred  to  evidently  contem- 
plates that  there  may  be  such  a  thing,  and  because  there  may 
be  a  legal  lottery  it  is  necessary  that  this  indictment  should 
show  upon  its  face  that  the  lottery  complained  of  was  illegal. 
This  point  was  expressly  decided  by  Judge  Ludlow  in  1866,  in 
the  case  of  the  Commonwealth  v.  Carpenter.  I  have  been  fur- 
nished with  a  copy  of  the  opinion  delivered  in  that  case,  and 
concur  fully  in  the  conclusion  indicated  therein. 

But  the  first  two  counts  of  the  indictment  under  considera- 
tion differ  from  the  one  in  Commonwealth  v.  Carpenter  in  three 
material  points,  viz. : 

First.  In  charging  that  the  holder  or  bearer  of  the  poticy  is 
entitled  to  a  prize  in  a  lottery. 

Second,  tn  setting  out  the  name  of  the  person  to  whom  the 
policy  was  sold ;  and 

Third.  In  stating  that  a  further  description  of  the  said  lot- 
tery the  grand  inquest  are  unable  to  give. 

The  averment  in  the  bill  that  the  policy  entitled  the  holder 
and  bearer  thereof  to  a  prize  in  a  lottery,  clearly  stamps  it  as 
an  illegal  lottery.  That  is  the  very  essence  of  the  offence.  The 
word  prize,  in  this  connection,  means  something  to  be  drawn^ 
usually  money,  as  opposed  to  a  blank.  Whatever  it  mav  be,  it 
is  something  of  value,  and  is  covered  by  the  words  in  the  stat- 
ute, "or  other  matters  or  things  whatever.'*  If  it  be  objected 
that  the  averment  of  the  illegality  of  the  lottery  is  stated  ar- 
gumentatively,  it  is  sufficient  to  observe  that  argumentative 
pleading  is  a  mere  formal  defect  wich  is  aided  by  verdict,  and 
18  good  upon  general  demurrer  The  People  v.  Warren^  4  Barb. 
814,  citing  1  Saund.  274;  9  John.  814,  Gould's  Pleading,  65. 

In  the  case  above  cited  the  defendant  was  convicted  of  vend- 
ing lottery  policies,  and  an  objection  was  made  upon  a  writ  of 
error  to  the  sufficieniy  of  the  indictment.  It  was  urged  that 
it  should  expressly  aver  the  vending  of  the  tickets  of  a  lottery 
established  or  set  on  foot  for  the  purpose  of  disposing  of  real 
estate,  goods,  moneys,  or  things  in  action.    The  court  say  that 
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it  should  80  appear,  but  that  the  averment  that  the  ticket  pur- 
ported to  entitle  the  holder  to  draw  a  prize  in  a  lottery  was  a 
RufBcient  averment  of  the  illegal  character  of  said  lottery,  and 
is  susceptible  of  no  other  meaning. 

Tested  by  the  ordinary  rules  of  interpretation,  and  giving  to 
the  words  "prize  in  a  lottery,"  as  charged  in  the  first  and  second 
counts,  their  plain  and  obvious  meaning,  there  can  be  no  room 
to  doubt  that  the  lottery  referred  to  in  said  counts  is  an  illegal 
lottery  within  the  meaning  of  the  act  of  assembly. 

The  fifty-fifth  section  of  the  revised  criminal  code  provides 
inter  aha  that  "  any  indictment  under  this  act  shall  be  deemed 
and  adjudged  good  and  sufiicient  which  describes  the  oifence  in 
the  words  of  the  law,  although  it  does  not  set  out  the  name  or 
location  of  such  lottery,  nor  set  out  in  words  or  figures  the 
ticket,  policy,  or  device  sold,  bartered,  or  exchanged,"  etc.,  etc. 

It  was  urged  upon  the  argument  that  notwithstanding  this 
section  an  indictment  which  does  not  describe  the  lottery  or 
policy  sold  is  bad,  and  a  decision  of  this  court  by  Judge  Kelley, 
in  1847,  is  cited  in  support  of  this  view.  I  find  no  report  of 
this  case  beyond  a  brief  reference  in  note  D  at  foot  of  page  742 
of  Wharton's  Precedents,  2d  ed.  This  decision  was  made  upon 
an  indictment  under  the  act  of  1847,  which  is  identical  with 
the  present  statute,  and  to  the  extent  of  the  principle  it  de- 
cides, IS  authority.  But  in  that  case  Judge  Kelley  held  that 
an  indictment  merely  averring  a  sale  of  a  policy,  but  not  stating 
to  whom,  or  mentioning  the  ticket,  is  not  sufficient.  In  this 
case  the  indictment  expressly  avers  that  the  policy  was  sold  to 
Charles*W.  Wood,  and  also  that  the  grand  inquest  are  ufiablo 
to  give  a  further  description  of  the  said  lotterjr 

The  distinction  between  the  cases  is  manifest.  It  is  not 
necessary 'to  set  out  the  ticket  sold  or  the  names  of  the  pur- 
chasers, it  being  alleged  that  the  names  are  unknown  to  the 
jurors.  People  v  Taylor^  3  Denio,  91.  The  rule  that  matters 
of  description  must  be  set  out  in  the  indictment  must  not  be 
carried  so  far  as  to  shield  from  punishment  when  it  is  plain 
that  a  crime  has  been  committed,  and  therefore  the  indicting 
jurors  are  allowed  to  state  that  a  particular  fact,  not  vital  to  the 
accusation,  is  to  them  unknown.    Ibid. 

Here  the  offence  is  substantially  charged  when  it  is  averred 
that  the  defendant  sold  a  policy  to  Charles  Wood,  purporting 
to  entitle  the  holder  to  a  prize  in  a  lottery,  a  further  description 
of  which  said  lottery  is  to  the  jurors  unknown.  It  is  suffi- 
ciently certain  to  enable  him  to  know  how  to  plead,  and  to 
what;  and  also  to  protect  him  from  a  further  prosecution 
from  the  same  oftence  by  the  plea  of  autrefois  acquit  or  autrefois 
convict. 

For  the  reasons  indicated  I  do  not  think  the  first  and  second 
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couDts  of  this  indictment  are  bad  upon  demurrer.  But,  under 
the  former  decisions  of  this  court,  the  thirds  fourth,  and  fifth 
counts  are  fatally  defective.  They  come  squarely  within  the 
ruling  of  Judge  Ludlow  in  Commonioealih  v.  Carpenter  before 
referred  to.  They  charge  merely  the  erecting  of  a  lottery 
without  anything  to  indicate  that  it  is  an  illegal  lottery.  Nor 
will  the  averment  that  the  grand  inquest  were  unable  further 
to  describe  the  said  lottery  avail  to  save  these  counts.  Said 
averment  only  establishes  the  fact  that  the  grand  inquest  had 
not  sufficient  evidence  before  them  to  make  them  pronounce  the 
lottery  illegal.  And  while  a  decision  of  a  case  of  this  descrip- 
tion upon  a  technical  point  of  law  is  always  to  be  regretted,  yet 
in  favor  of  the  liberty  of  the  citizen,  the  good  of  society,  as 
well  as  our  plain  duty,  requires  us  to  administer  the  law  as  ^e 
find  it,  without  regard  to  the  character  of  the  parties  who  may 
come  before  us,  or  the  nature  of  the  ofiences  they  are  charged 
with  having  committed.  In  this  particular  case,  its  whole 
merits  can  be  heard  upon  the  first  and  second  counts,  which  are 
sustained. 

The  motion  to  quash  is  overruled.  The  demurrer  is  overruled 
as  to  the  first  and  second  counts,  and  sustained  as  to  the  third, 
fourth,  and  fifth  counts.  There  are  seven  of  these  cases  in 
which  the  indictments  and  demurrers  are  similar.  They  have 
been  argued  and  considered  together,  and  the  above  judgment 
may  be  entered  in  each  case. 

As  this  case  is  one  of  considerable  public  interest  and  in- 
volves important  principles  of  law,  I  have  submitted  it  to  the 
other  judges  of  this  court,  all  of  whom  concur  in  this  opinion. 

[Legal  Qftietto,  Feb.  Sfi,  1870,  Vol.  2,  p.  a.] 


Court  of  Quarter  Sessions,  Philadelphia  County, 

COMMONWEALTH  v.  LANDIS. 

1.  What  constitutes  an  obscene  libel. 

a.  That  which  offends  modesty  and  It  indecent  and  lewd,  and  tends  to  the  creation  of 

laaclvious  desires  is  obscene. 
8.  Obscenity  Is  determined  by  the  common  sense  and  fbelinsrs  of  mankind,  and  not 

by  the  skin  of  the  learned,  and  is  a  question  purely  for  the  jury,  in  which  they 

connot  be  aided  by  the  testimony  of  experts. 

4.  Obscenity  does  not  de|)end  on  the  truth  or  falsity  of  the  matters  pubUahed,  but 
upon  their  tendency  to  inflame  the  passion  and  deb  nuch  society. 

5.  It  is  sometimes  not  only  expedient  but  necessary  to  the  proper  administration  of 
justice,  that  a  judge  should  express  his  opinion  on  the  evidence,  but  this  should 
always  be  accompanied  with  the  instruction  to  the  jury  that  the  facts  of  the  case 
are  for  their  determination. 

6.  If  there  be  a  doubt  aa  to  the  obscenity  of  the  publication,  it  is  the  daty  of  the  Jury 
to  acquit. 

Motion  for  a  new  trial. 

Opinion  by  Pbircb,  J.    Delivered  January  22d,  1870, 
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• 

The  reasons  for  a  new  trial  in  this  case  are  numerous,  but 
they  may  all  be  disposed  of  under  a  few  heads.    They  relate: 

First.  To  the  exclusion  of  evidence  tending  to  show  the 
scientific  correctness  of  the  book  complained  of,  and  the  fitness 
of  such  a  publication  for  general  information. 

Second.  To  an  expression  of  opinion  by  the  Judge  as  to  the 
character  of  the  book. 

Third.  To  errors  in  charging  the  jury  as  to  what  constituted 
an  obscene  libel,  and  as  to  what  extent  a  publication  is  pro- 
tected as  necessary  for  general  information  and  conducive  to 
the  public  welfare. 

1.  Physicians  were  called  as  experts  to  show  the  scientific 
correctness  of  the  book  and  the  necessity  of  such  knowledge 
foi^general  information. 

I  ruled  at  the  trial  that  the  book  might  be  true  and  scien- 
tifically correct  in  its  statements  and  descriptions,  and  vet  be 
ob^ene;  that  its  obscenity,  did  not  depend  upon  its  truthfulness 
or  falsity,  but  upon  its  tendency  to  inflame  the  passions  and 
debauch  society.  The  character  of  •  the  book  was  a  question 
purely  for  the  jury,  in  which  they  could  not  be  aided  by  the 
testimony  of  experts.  Obscenity  is  determined  by  the  common 
sense  and  feelings  of  mankind,  and  not  by  the  skill  of  the 
learned.  It  was  therefore  a  question  for  the  jury,  to  be  deter- 
mined by  their  examination  of  the  publication,  and  not  by  the 
opinions  of  others  respecting  it.  That  which  offends  modesty, 
and  is  indecent  and  lewd,  and  tends  to  the  creation  of  lascivious 
desires,  is  obscene.  Of  this  the  jury  were  as  competent  to  judge 
as  the  most  accomplished  experts  in  medical  science,  whose 
familiarity  with  the  subjects  treated  of  in  the  book  might, 
perhaps,  render  them  less  susceptible  to  the  emotions  which 
would  be  excited  in  the  general  public  .by  reading  such  a  book. 

2.  Relative  to  the  expression  of  opinion  by  the  judge  as  to 
the  character  of  the  book,  it  was  held  by  the  Supreme  Court  in 
Kilpatrick  v.  2%e  Commonwealth^  7  Casey,  198,  th^ta  judge  may 
rightfully  express  his  opinion  respecting  the  evidence  and  it 
mav  sometimes  be  his  duty  to  do  it,  yet  not  so  as  to  withdraw 
it  m>m  the  consideration  and  decision  of  the  jury. 

My  own  experience  as  a  judge  has  taught  me  that  it  is  some- 
times not  only  expedient  but  necessary  to  the  proper  adminis- 
tration of  law  and  justice  that  a  judge  should  express  his 
opinion  on  the  evidence  submitted  to  the  jury.  His  greater 
familiarity  with  the  rules  of  evidence,  the  weight  of  the  testi- 
mony, and  its  application  to  the  subject  matter  of  investigation, 
requires  that  he  should  do  so;  but  he  should  always  accompany 
it  with  the  instruction  that  the  facts  of  the  case  are  for  then 
determination,  under  the  evidence  submitted  to  theija. 

In  this  case  this  instruction  was  repeated  to  the  jury  more 
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than  once.  They  were  told  that  they  were  not  to  take  my 
opinion  of  the  book,  but  were  to  determine  its  char  icter  from 
tneir  own  examination  of  it.  Again,  they  were  instructed  that 
it  was  for  them  to  determine  the  character  of  the  book.  If,  in 
their  judgment,  the  book  was  fit  and  proper  for  publication, 
and  such  as  should  go  into  their  families,  and  be  handed  to 
their  sons  and  daughters  and  placod  in  boarding  schools  for 
the  beneiicial  information  of  the  young  and  others,  theu  it  was 
their  duty  to  acquit  the  defendant.  • 

They  were  further  instructed  that  if  they  had  a  doubt  as  to 
the  obscenity  of  the  book  it  was  their  duty  to  acquit  the  de- 
fendant. 

This  instruction  left  the  whole  question  of  the  character  of 
the  publication  to  the  jury.  There  was  no  controversy  aa^to 
the  publication  of  the  book  by  the  defendant,  as  its  publication 
was  substantially,  if  not  in  terms,  admitted  by  him. 

3.  The  next  alleged  errors  relate  to  the  charge  of  the  court 
as  to  what  constitutes  an  obscene  libel,  and  to  what  extent  a 
publication  is  protected  as  necessary  for  general  information 
and  conducive  to  the  public  welfare. 

The  jury  were  instructed  that  it  did  not  matter  whether  the 
things  published  in  the  book  were  true,  and  in  conformity  with 
nature  and  the  laws  of  our  being  or  not.  If  they  were  unfit  to 
be  published,  and  tended  to  inflame  improper  and  lewd  pas- 
sions, it  was  an  obscene  libel.  That  to  justify  a  publication  of 
the  character  of  this  book  they  must  be  satisfied  that  the  pub- 
lication was  made  for  a  legitimate  and  useful  purpose,  and  that 
it  was  not  made  from  any  motive  of  mere  gam,  or  with  a  cor- 
rupt desire  to  debauch  society.  That  even  scientific  and  medi- 
cal publications  containing  illustrations  exhibiting  the  human 
form,  if  wantonlv  exposed  m  the  open  markets,  with  a  wanton 
and  wicked  desire  to  create  a  demand  for  them,  and  not  to 
promote  the  good  of  society  by  placing  them  in  proper  hands 
for  useful  purposes,  would,  if  tending  to  excite  lewd  desires,  be 
held  to  be  obscene  libels. 

That  before  a  medical  class,  for  the  purpose  of  instruction,  it 
might  be  necessary  and  proper  and  consonant  with  decency  and 
modesty  to  expose  the  human  body  for  exhibition  of  disease,  or 
for  the  purpose  of  operation,  but  that  if  the  same  human  body 
were  exposed  in  front  of  one  of  our  medical  colleges  to  the  pub- 
lic indiscriminatelv,  even  for  the  purpose  of  operation,  such  an 
exhibition  would  be  held  to  be  indecent  and  obscene. 

The  jury  were  further  instructed  that  publications  of  this 
character  are  protected  when  made  with  a  view  to  benefit  so- 
ciety, and  in  a  manner  not  to  injure  the  public,  but  that  a  mis- 
taken view  of  the  defendant  as  to  the  character  and  tendency 
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of  the  book,  if  it  was  in  itself  obscene  and  unfit  for  publication, 
would  not  excuse  his  violation  of  the  law. 
-  After  having  listened  to  the  elaborate  and  earnest  argument 
of  the  learned  counsel  for  the  defendant,  I  do  not  perceive  that 
there  was  error  either  in  the  admission  or  exclusion  of  evidence, 
or  in  the  charge  to  the  jury,  and  I  think  that  the  verdict  is 
sustained  by  both  the  law  and  the  evidence.  The  motion  for  a 
new  trial  is  therefore  overruled. 

[Legal  Gazette,  March  4, 187Q,  Vol.  2,  p.  67.] 


Supreme  Court  of  Pennsylvania. 

At  NiBi  Pbius.    In  Equity. 

BOYLE  V.  RAMSEY. 

• 

1.  An  Injanctlon  will  not  be  g^ranted  to  restrain  the  sale  of  real  estate  allesred  to  be 
(be  wife's  on  an  execution  against  the  husband,  unless  In  a  case  where  clearly  the 
husband  can  have  no  Interest  whatever. 

2.  Generally  the  question  of  his  interest  must  be  settled  in  an  ejectment. 
Hunter's  Appeal,  4  Wr.  191,  commented  on. 

Sur  motion  for  injunction. 

The  bill  set  forth  that  in  1865  the  house  and  lot  in  question 
had  been  purchased  in  the  wife's  name,  with  money  "  earned 
by  the  exertions  of  herself  and  husband,"  and  which,  the  hus- 
band had  given  her,  "  without  reservation,  as  a  provision  for 
herself  and  children."  That  on  a  judgment  obtained  against 
the  husband  in  February,  1870,  this  property  was  levied  upon, 
and  the  plaintiff,  in  the  execution,  threatened  to  proceed  and 
sell,  and  therefore  an  injunction  is  asked  restraining  him  from 
so  doin^. 

Opinion  by  Thompson,  C.  J.    Delivered  March  5  th,  1870. 

The  grounds  of  the  application  for  the  injunction  in  this  case 
ia  that  the  property  levied  on  is  that  of  the  wife;  but  it 
appears  by  the  bill  that  the  moneys  by  which  the  purchase  of 
it  was  made  was  the  money  and  savings  of  the  husband  and 
wife  together,  and  by  the  former  given  to  the  latter  and  in- 
vested in  the  property  in  question.  The  money  came  from  the 
husband,  for  the  earnings  and  services  of  the  wife  were  his  as 
well  as  his  own  earning  and  savings.  It  is  true,  if  entirely 
out  of  debt  at  the  time,  he  might  make  a  present  of  the  money 
to  the  wife ;  but,  when  property  comes  to  a  wife  in  that  way, 
courts  will  not  preclude  the  subsequent  creditors  of  the  hus- 
band from  selling  any  allec^ed  interest  of  his  therein  and  test- 
ing that  by  ejectment,  in  which  a  trial  by  jury  may  be  had.  A 
notice  of  the  wife's  claim  at  the  sale  puts  the  risk  on  the 
purchaser,  and  if  she  make  out  her  title  on  ejectment  the 
purchaser  will  take  nothing  by  his  purchase;  but  we  cannot 
restrain  the  execution  where  we  see  that  a  possibility  of  a 
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claim  of  the  husband  miffht  exist  Hunter's  App.^  4  Wr.  194, 
was  an  exceptional  case.  The  property  seized  in  that  case  came 
to  the  wife  from  her  mother,  that  was  admitted  in  the  answer 
to  the  bill ;  but  still  the  court  thought  its  intervention  in 
equity  to  prevent  the  sale  was  beyond  its  jurisdiction.  We 
thouo^ht  the  contrary,  because  the  pleadings  showed  an  im- 
possibility of  interest  in  the  husband,  andhence  we  enjoined 
the  sale  as  a  mere  speculative  attempt  to  make  money  out  of 
a  sale  when  no  {possible  interest  could  pass.  That  is  not  this 
case ;  the  want  of  interest  in  the  husbutna  is  not  admitted  here, 
and  we  cannot  delay  execution  to  try  that  question  by  a  bill 
for  injunction  before  sale. 

Injunction  refused. 

Lucas  Hirst,  -Esy.,  pro  complainant. 

WeJicel  Hartman,  Esq.,  pro  defendant. 

[Legal  Gfueite,  March  11, 1870,  VoL  %  p.  T3.] 


Supreme  Court  of  Pennsylvania. 

At  Nisi  Pbius.    In  Equirr. 

PLEISH  V.  HARTRANFT  et  al. 

1.  The  act  of  Congnrefls  of  February  lOch,  ISOS,  limits  the  riffht  of  the  States  to  tax 

stocks  of  the  national  banks  to  the  amount  that  "other  moneyed  capital  In  the 

handd  of  Indirtdaal  citteens  of  the  State  mi|^ht  be"  taxed. 
9.  The  irords  *'  other  moneyed  capital,"  are  used  Id  cootradtstlnctton  to  capital  Iti- 

rested  In  stocks,  ^.,  and  mean  that  pnt  Into  mere  private  or  Individail  securities 
8.  Admitting  the  constltnilonallty  of  the  act  of  Confers,  the  State  of  Pennsylvania 

can  levy  no  tax  on  national  bank  stock  greater  than  that  levied  on  mortgages,  dtc 
4.  The  act  of  Assembly  of  December  32d,  1869,  is  therefore  unauthorised. 

Sur  motion  for  injunction. 

Opinion  by  Thompson,  C.  J.    Delivered  March  6th,  1870. 

I  regard  the  act  of  Congress  of  the  10th  of  February,  1868, 
as  exhibiting  an  important  change  in  the  provisions  of  the  4l8t 
section  of  the  act  of  Congress  of  the  8d  of  June,  1864,  as 
regards  the  terms  of  the  limitation  of  the  latter  act  upon  State 
authority  to  tax  national  bank  stocks.  That  limitation  was 
two-fold,  viz. :  To  the  extent  of  the  tax  authorized  by  law  to 
be  assessed  on  ^'  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  State,"  and  also  that  the  tax  so  imposed 
should  not  exceed  the  rate  imposed  on  stock  banks  chartered 
by  the  States. 

This  was  a  sort  of  scale  to  regulate  the  States  in  taxing  the 
stocks  of  national  banks.  The  liirst  clause  quoted,  fixes  the 
maximum  of  the  tax  which  the  State  might  impose  on  their 
stocks,  to  be  the  rate  which  it  imposes  on  moneyed  capital  in 
the  hands  of  its  individual  citizens ;  but  if  a  less  rate  than  this 
be  the  law  in  resrard  to  the  stocks  of  State  banks,  then  that 
lesser  rate  would  be  the  extent  to  which  the  state  might  go, 
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but  no  further,  in  taxing  the  stocks  of  national  institutions. 
These  provisions  were  deemed  necessary  to  preserve  equality 
between  the  national  and  State  banks,  and,  at  the  same  time, 
to  prevent  the  States  from  excessive  taxation  of  the  national 
banlc  stocks.  No  better  preventative  of  this  could  be  devised 
than  limiting  the  {)Ower  to  tax  the  national  bank  stocks  to 
what  the  people  were  obliged  to  pay  on  money  at  interest. 
The  representatives  of  the  people,  in  the  State  Legislatures, 
would  hardly  be  willing  to  increase  the  taxes  their  constituents 
were  paying,  to  enable  them  to  raise  the  tax  on  the  stocks  of 
these  banks,  as  they  might  do  if  the  rate  were  not  to  be  im- 
posed on  the  stocks  of  State  banks. 

By  the  act  of  10th  February,  1868,  the  limitation  was  simpli- 
fied ;  the  clause  of  the  act  of  1864,  is  left  out,  which  limited 
the  taxes  which  might  be  imposed  on  the  national  bank 
stocks  to  no  greater  amount  than  that  imposed  by  the  State  on 
the  stock  of  its  own  bank.  That  is  dropped,  and  the  limitation 
is  now,  therefore,  simply  to  the  extent  of  the  tax  authorized 
to  be  assessed  on  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  State. 

The  thing  to  be  ascertained  now,  is  what  these  words  mean. 
The  first  portion  of  the  section  in  the  act  of  Congress  in  which 
they  occur,  was  devoted  to  regulating  the  right,  and  the  man-* 
ner  and  place  where  the  national  bank  stocks  should  or  might 
be  taxed  oy  the  States,  and  then  comes  the  limitation  that  they 
may  be  taxed  to  the  extent  that  "other  moneyed  capital,  in  the 
hands  of  individual  citizens  of  the  State  might  be."  "Other 
moneyed  capital,"  is  an  expression  used  in  contradistinction  to 
capital  invested  in  stocks,  of  which  the  section  had  been  treat- 
ing. It  means  the  money  of  individuals  segregated,  and  not 
as  aggregated.  It  is  this  which  gives  such  effect  to  the  limita- 
tion already  noticed,  and  so  it  was  thought  in  The  People  v.  The 
Commissioners^  4  Wall.  244,  Nelson,  J.,  delivering  the  opinion 
of  the  court.  It  was  there  regarded  as  an  effectual  and  fair 
limitation,  not  likely  to  be  excessive,  when,  to  be  so,  it  must 
be  equally  so  upon  the  people. 

If  Congress  may  limit,  the  sovereign  power  of  a  State  in 
regard  to  the  taxing  power  on  stocks  of  what  are  denominated 
national  banks,  and  that  is  a  matter  not  questioned  here,  and  may 
not  be  anywhere,  I  cannot  hesitate  at  all  in  regard  to  the  effect  of 
the  act  of  the  General  Assembly  of  this  commonwealth,  approved 
the  22d  of  December,  1869.  It  greatly  transcends  the  limits 
of  the  act  of  Congress  of  February  10th,  1868.  By  this  act  the 
State  could  tax  these  national  bank  stocks  only  to  the  extent 
that  the  people  are  taxed  for  money  at  interest,  viz.:  three 
mills  on  the  dollar.  That  is  the  extent  to  which  money  at 
interest  on  bonds,  mortgages,  &c.,  &c.,  were  liable  to  taction 
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bj  the  acts  of  Aasenibly  of  this  commonwealth,  and  this  I  hold 
to  be  the  test.  It  was  not  competent  for  the  Legislature,  regard- 
ing this  limitation  of  their  power  by  Congress  as  valid,  to 
increase  the  tax  on  the  stocks  of  State  intitutions,  and  then 
bring  up  the  tax  on  national  bank  stocks  to  that  standard. 
It  was  not  competent  to  do  so,  for  no  such  limitation  is  in  the 
act  of  1868.  "Sot  would  it  have  been  under  the  act  of  1864, 
for,  as  already  said,  1  regard  the  limitation  in  that  act  to  be 
to  the  extent  of  the  tax  to  be  [mid  on  money,  bv  individual 
citizens,  as  the  maximum  to  which  the  States  could  go  in  tax- 
ing these  stocks,  and  liable  to  be  reduced  below  that  by  a 
system  of  taxation  on  the  stocks  of  State  institutions  falling 
short  of  that.  The  only  standard  of  taxation  now,  however, 
is  the  act  of  1868,  ^'to  this  extent,  no  more,"  can  the  State  go. 
Our  law  taxed  money  at  interest  belonging  to  individual 
citizens,  at  three  mills,  when  that  act  was  passed.  The  act  of 
Assembly  adds  seven-mills  to  this  sum.  This  is  unauthorized, 
and  as  sections  second  and  third  of  the  act  of  December,  1866, 
authorized  no  diminution  of  the  rate  or  amount  of  the  tax 
authorized  to  be  assessed  and  collected  from  the  holders  of 
national  bank  stocks,  I  can  do  nothing  but  enjoin  as  prayed. 
Let  a  decree  for  an  injunction  be  entered,  to  stand  until  further 
order,  and  let  the  writ  issue.  Bail  in  $1,000,  to  be  approved 
by  the  prothonotary. 

[Legal  Oasetto,  Mar.  11, 1870,  VoU  2,  p.  H.] 


Court  of  Common  Pleas,    Philadelphia  County. 

In  Equity. 

GIVIN  ▼.  GIVIN  et  al. 

A  receiver  is  an  officer  of  the  court,  and  may  apply  to  It  for  direction  In  a  pmpar 
case ;  but  where  the  court  have  directed  him  to  Bell  part  of  the  property,  of  which 
be  Is  the  receiver,  at  auction,  he  himself  must  see  to  the  details  of  the  sale,  and  to 
the  collection  of  the  price  at  which  the  property  was  knocked  down. 

Sur  petition  of  Mahlon  Fox,  receiver. 

Opinion  by  Paxson,  J.    Delivered  March  5th,  1870. 

The  petition  of  Mahlon  Fox,  receiver  in  the  above  case,  has 
been  presented,  praying  for  the  advice  and  direction  of  the 
court. 

The  petition  sets  forth  the  fact  that  he  has  sold  under  the 
order  and  direction  of  this  court,  the  partnership  property  of 
the  defendants,  consisting  of  a  leasehold  interest  in  a  brick- 
yard, and  the  movable  property  therein,  for  the  sum  of  $817.57. 
The  terms  of  the  said  sale  were  cash  on  delivery.  That  Joseph 
Singerly  became  the  purchaser  of  the  leasehold  interest  and  a 
portion  of  the  movable  property,  for  the  price  or  sum  of  $579.80, 
but  that  the  said  Singerly  refuses  to  pay  therefor  upon  the 
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ground,  that  he  is  the  landlord  of  the  said  premises,  and  that 
the  tenants  (the  above  defendants)  are  indebted  to  him  for  rent 
in  a  sum  exceeding  the  amount  of  his  purchases  at  the  said  sale. 
We  are  asked  to  instruct  the  receiver  whether  he  shall  sue  Mr. 
Sin^erl  V  for  the  amount  of  his  purchases  at  said  sale,  or  whether 
he  shall  allow  the  claim  of  the  latter  for  rent  as  a  set-off. 

As  a  receiver  is  an  officer  appointed  by  the  court,  and  is  under 
our  control,  he  may  in  a  proper  case  apply  to  us  for  advice  and 
direction.  Thus,  we  have  instructed  nim  to  sell  this  partner- 
ship pjroperty  by  auction.  But  there,  as  to  any  matter  connec- 
ted with  the  sale,  our  instructions  cease.  As  to  all  the  details 
of  the  auction  he  must  act  upon  his  own  responsibility  under 
the  law.  It  is  his  duty  to  see  that  the  sale  is  conducted  in  a 
l^al  manner,  and  when  purchasers  fail  to  comply  with  the 
terms  of  sale,  he  must  pursue  such  remedies  as  tne  law  points 
out.  If  the  purchaser  of  any  particular  articles  fail  to  pay 
therefor,  he  can  refuse  to  deliver  them,  and  re-sell  them  at  his 
risk.  If  he  make  delivery  without  prior  payment,  he  must 
take  the  responsibility.  We  decline  to  give  any  advice  or 
direction  in  the  premises. 

[Legal  Gaaetto,  Maroh  18, 1870,  Vol.  8,  p.  85.] 


Court  of  Quarter  Sessions,  Philadelphia  County. 

In  re  LOUIS  E.  ROSENBEHQ,   an  alleged  lunatic. 

1.  An  application  for  the  admlsBlon  of  an  alleged  lunatic  to  a  hospital  nmst  be  made 
by  hU  legal  gnardlan.  or  his  relatives  or  friends  where  he  has  no  legal  gaardlan. 

2.  The  word  "  resident  ^'  in  sec.  17,  act  13th  Jane,  18Sd,  as  applied  to  a  lunatic,  means 
a  person  who  is  dwelling  for  the  time  in  this  State. 

S.  An  application  signed  by  one  who  is  the  commitee  of  the  allei^ed  lunatic,  dnly  ap- 
pointed in  another  State,  is  not  sufficient  under  the  law,  such  committee  has  no 
power  over  a  lunatic  **  resident "  In  Pennsylvania. 

Sur  habeas  corpus. 

ainion  by  Allison,  P.  J  Delivered  March  19th,  1870. 
e  testimony  in  this  case  establishes  in  the  clearest  manner 
that  the  relator  is  not  of  sound  mind,  and  that  he  is  a  proper 
subject  for  medical  treatment  for  the  mental  disorder  with  which 
he  is  afflicted.  The  testimony  of  Drs.  Kirkbride  and  Jones,  of 
the  Pennsylvania  Hospital  for  the  Insane,  is  clear  upon  this 
point;  and  if  we  add  to  what  they  have  said  upon  the  subject, 
the  testimony  of  the  eminent  medical  gentlemen  who  made  a 
protracted  and  critical  examination  of  the  relator,  for  the  pur- 
pose of  testing  his  sanity  or  insanity,  we  can  have  no  room  for 
doubt  that  it  is  every  way  judicious  to  place  him  under  the  care 
of  those  who  are  competent  to  give  to  him  the  advantage  of 
great  experience  and  acknowledged  skill  in  the  treatment  of 
persons  afflicted  with  mental  unsoundness.  Doctors  Gerhard, 
Pepper,  Bay,  Fricke,  and  Keller,  gentlemen  of  integrity,  ranking 
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with  the  most  eminent  in  the  profession  of  medicine  in  Phila- 
delphia, agree  that  upon  some  subjects  his  mind  is  in  an  unnat- 
ural and  unhealthy  condition;  that  his  delusions  are  clearlj 
marked ;  and  that  it  is  best  for  the  patient  that  he  should  re- 
main where  he  now  is  for  treatment,  with  a  view  to  his  restora- 
tion. Several  of  them  say  in  their  opinion,  it  would  not  be 
safe  to  the  community,  and  all  agree  that  it  would  not  be  safe 
to  himself,  if  he  were  allowed  to  go  at  large,  free  to  control  his 
own  actions  and  to  follow  the  inclinations  of  a  mind  oft*  its 
balance,  and  impressed  with  the  belief  of  the  existence  of  a  con- 
spiracy to  restrain  him  of  his  liberty  for  the  purpose  of  get- 
ting wrongful  possession  of  his  property. 

'the  testimony  of  Dr.  Ridgely  established  the  fact  that  the 
relator  meditated  the  taking  of  his  own  life.  Asked  the  wit- 
ness to  procure  poison  for  him,  to  be  used  for  this  purpose,  say- 
ing that  he  wished  to  take  his  life  to  prevent  the  physicians 
from  killing  him.  Asked  for  prussic  acid,  and  offered  to  give 
money  and  other  property  to  the  witness,  if  he  would  get  it 
for  him. 

If  we  are  to  be  governed  by  the  testimony,  the  conclusion  is 
irresistible  that  Doctor  Rosenberg  requires  care  and  treatment 
such  as  he  will  receive  in  the  institution  in  which  he  has  been 
placed — ^but  one  physician,  Dr.  Bascom,  differing  in  opinion 
with  all  the  others^  and  he  admitting  that  he  had  not  made  a 
critical  or  accurate  examination  of  the  patient. 

It  is,  however,  claimed  that  the  relator  is  entitled  to  his  dis- 
charge, because  of  the  want  of  a  proper  legal  authority  to  re- 
ceive him  into  the  hospital,  at  the  time  at  which  he  was  taken 
there  by  his  brother  and  the  physician  in  charge  of  the  Jewish 
Hospital  in  this  city.  The  return  to  the  writ  asserts  the  presen- 
tation to  Dr.  Jones  of  a  copy  of  proceedings  in  lunacy,  taken 
before  a  judge  of  the  Probate  Court,  of  Cuyahoga  county,  Ohio, 
under  which  Dr.  Rosenberg  was  declared  to  oe  insane.  Dr. 
Jones  at  first  refused  to  receive  the  relator,  but  afterwards  con- 
sented to  his  remaining  in  the  hospital,  with  his  brother,  until 
the  necessary  papers  could  be  obtained  from  Cleveland.  The 
same  day  the  brother  left  the  city  of  Philadelphia  without  no- 
tice to  the  officers  of  the  institution,  and  subsequently  sailed 
for  Europe.  Under  these  circumstances,  and  the  conviction  in 
the  minds  of  the  physicians  in  charge  of  the  hospital,  that  Dr. 
Rosenberg  was  insane,  it  was  deemed  by  them  advisable  to  take 
care  of  him  until  the  necessary  papers  were  sent  to  them.  The 
certificates  required  by  the  act  of  20th  April,  1869,  were  received 
on  the  27th  day  of  November  last.  Dr.  Rosenberg  having  been 
taken  to  the  institution  on  the  12th  of  that  month.  The  return 
further  sets  out,  that  Dr.  Rosenberg  was  then  regularly  entered 
on  the  books  of  the  hospital  as  a  patient ;  that  he  had  been  an 
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inmate  of  hospitals  for  the  insane  in  the  "Western  States,  and 
that  the  reason  for  bringing  him  to  this  city  was,  that  one  of 
the  asylums  situate  in  the  State  of  Ohio  had  been  destroyed  by 
fire,  and  that  the  asylum  at  Cleveland  was  for  this  reason  full, 
and  therefore  unable  to  receive  him.  That  the  regularly 
appointed  committee,  or  guardian,  of  Louis  E.  Rosenberg, 
approved  of  his  being  placed  in  the  Pennsylvania  Hospital,  and 
desires  that  he  should  be  kept  where  he  now  is. 

The  act  of  the  20th  of  April,  1869,  provides,  in  the  first  sec- 
tion, that  insane  persons  may  be  placed  in  a  hospital  for  the 
insane  by  their  legal  guardians,  or  by  their  relatives  or  friends 
in  case  they  have  no  guardians,  but  never  without  the  certificate 
of  two  or  more  reputable  physicians  after  a  personal  examina- 
tion, made  within  one  week  of  the  date  thereof;  and  this  cer- 
tificate to  be  duly  acknowledged  and  sworn  to,  or  affirmed, 
before  some  magistrate  or  judicial  officer,  who  shall  certify  to 
the  ^nuineness  of  the  signature,  and  to  the  respectability  of 
the  signers. 

The  certificate  of  the  physicians  and  of  the  justice  of  the 
peace  is  in  strict  compliance  with  the  requirements  of  the 
first  section  of  the  act  of  1859,  but  there  is  a  radical  defect 
in  the  application  to  admit  Dr.  Rosenberg  to  the  Pennsyl- 
vania Hospital.  The  application  is  required  to  be  made  by 
the  legal  guardians  of  the  alleged  lunatic,  or  by  their  relatives 
or  friends  in  case  they  have  no  guardian.  The  act  of  the  13th 
of  June,  1836,  section  17,  Purdon  682,  declares  that  the  appoint- 
ment of  any  committee,  trustee,  guardian,  or  the  like,  by  any 
authority  out  of  this  commonwealth,  shall  not  authorize  the 
jierson  so  appointed  to  control  the  person  or  estate  of  any  luna- 
tic or  habitual  drunkard  resident  within  this  commonwealth, 
or  to  control  the  real  estate  situate  within  this  commonwealth 
of  any  lunatic  or  habitual  drunkard,  whether  resident  within 
this  commonwealth  or  otherwise. 

The  application  is  signed  by  Adolph  Rittberg,  who  was 
appointed  committee  or  guardian  by  the  Probate  Court  of  the 
State  of  Ohio.  This  appointment,  though  good  in  Ohio,  is 
made  of  no  effect  in  Pennsylvania;  the  act  just  cited  says,  in 
so  many  words,  that  such  appointment  shall  not  authorize  the 
committee  to  control  the  person  or  estate  of  a  lunatic  resident 
in  Pennsylvania.  A  resident  is  defined  to  be  a  person  dwelling 
or  having  an  abode  in  a  place  for  a  continuance  of  time,  but 
not  definite.  An  illustration  given  is  that  of  a  public  minister. 
who  resides  at  a  foreign  court.  It  is  entirely  distinct  from  the 
legal  signification  of  the  term  residence,  which  implies  settle- 
ment, which  in  contemplation  of  law  is  a  question  ot  intention. 
The  term  as  applied  to  a  lunatic  brought  within  this  common- 
wealth ezcluaes  the  idea  of  intention ;  for  one  found  to  be  a 
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lunatic,  is  incapable  of  forming  an  intention  to  reside  anywhere, 
in  the  sense  of  acquiring  thereby  a  legal  residence  or  settlement, 
It  can  have  therefore  no  other  meaning  as  employed  in  the  act 
of  1836,  in  its  application  to  a  person  declared  to  be  a  lunatic 
before  he  came  within  the  commonwealth,  and  who  continues 
to  be  of  unsound  mind,  than  as  meaning  a  person  who  is  living 
or  dwelling  for  the  time  in  Pennsylvania. 

The  object  contemplated  by  the  act  of  1836  seems  to  be  to 
prevent  a  committee  or  guardian  who  is  beyond  the  jurisdictioii 
of  the  courts  of  the  commonwealth,  who  cannot  be  reached  by 
their  process,  .who  has  not  given  security  here  for  the  &ithful 
administration  of  his  trust,  from  exercising  any  control  over 
either  the  person  or  the  property  of  a  lunatic  within  this  State. 

Mr.  Rittberg,  who  is  represented  to  be  a  gentleman  of 
respectability,  being  a  foreign  committee,  possesses  no  legal 
authority  in  Pennsylvania,  and  was  therefore  incapable  of 
making  application  for  the  admission  into  the  Pennsylvania 
Hospital,  or  in  any  way  controlling  the  person  of  Louis  K 
Rosenberg  within  this  commonwealth.  The  act  requires  the 
application  to  be  made  by  the  legal  guardian,  or  relatives  or 
friends.^  This,  of  course,  means  the  legal  guardian  of  the  juris- 
diction,*not  one  whose  acts  are  declared  by  statute  to  possess  no 
lescal  authority  with  us. 

This  conclusion  renders  it  unnecessarv  to  proceed  further  in 
considering  the  other  question,  upon  which  this  application  is 
based.  But  I  think  it  is  well  to  add  that  the  criticism  upon 
what  has  been  called  a  violation  of  the  act  of  1869,  in  receiving 
Dr.  Rosenberg  without  the  proper  certificate,  is  more  plausible 
than  sound.  The  return  shows  that  he  was  not  placed  in  the 
hospital  in  the  sense  in  which  the  word  is  employed  in  the  act 
of  1869,  before  the  27th  of  Ifovember,  the  day  on  which  the 
certificate  of  the  physicians  was  received.  There  could  be  no 
placing  of  the  patient  without  the  consent  of  the  hospital 
authorities,  and  the  return,  which  is  in  no  way  contradicted, 
asserts  that  he  was  refused  admission  as  a  patient  prior  to  the 
27th  of  Ifoveraber.  Whilst  waiting  for  the  necessary  certifi- 
cates, the  return  alleges  that  permission  was  given  to  the  brother 
of  Dr.  Rosenberg  to  remain  with  the  doctor  until  the  proper 
authority  could  "be  procured.  And  that,  in  violation  of  his 
agreement,  the  brother  went  away  secretly,  and  left  the  doctor 
in  the  asylum.  The  authorities  of  the  hospital  would  have 
been  legally  justified  in  turning  the  relator  out  of  the  institu- 
tion, but  whatever  might  be  said  of  such  conduct,  as  a  compli- 
ance with  the  letter  of*  the  law,  the  inhumanity  of  such  an  act 
would  not  be  doubtful,  and  might  have  been  attended  with 
consequences  the  most  serious  to  Dr.  Rosenberg. 
.    I  cannot  but  regret  the  necessity  which  would  require  me  to 
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discharge  the  doctor  from  the  institution  in  which  he  now  ia. 
An  institution  second  to  none  of  its  kind  in  this  country,  which 
is  under  wise  management;  with  one  at  its  head,  whose  learn- 
ing, skill,  great  experience,  and  humanity,  are  confessed  hy  all 
who  have  knowledge  of  him.  I  am  fearful  Doctor  Rosenberg 
will  greatly  be  the  loser  if  he  is  removed  from  the  asylum;  the 
consequences  may  be  to  him  the  worst  that  can  be  contemplated, 
but  if  he  is  not  legally  in  the  institution,  there  is  no  alterna- 
tive but  to  decide  the  question  as  it  is  presented  to  us. 

The  embarrassment  under  which  I  am  placed  is  to  determine 
what  order  to  make  at  this  time.  I  cannot  turn  him  loose  to 
run  at  large  at  the  risk  of  doing  injury  to  himself,  or  possibly 
to  others.  The  suggestions  which  have  presented  themselves 
to  my  mind  are  to  remand  the  defendant  until  the  committee 
in  Ohio  can  be  notified  to  come  to  Philadelphia,  with  the  view 
of  being  appointed  committee  of  Dr.  Rosenberg  here,  which 
would  enable  him  to  make  application  in  proper  form  for  his 
deception  as  a  patient  into  the  hospital,  where  he  now  is,  or  if 
he  deems  it  advisable,  remove  him  to  the  State  of  Ohio  for 
treatment  there,  or  to  proceed  under  the  sixth  section  of  the 
act  of  1869,  ,to  appoint  a  commission  to  inquire  into  the  ques- 
tion of  the  insanity  of  the  relator,  for  the  purpose  of  reaching 
a  proper  disposition  of  Doctor  Rosenberg,  either  here  or  in  the 
State  from  which  he  was  brought. 

For  the  present,  therefore,  the  relator  is  remanded,  and  sus^ges- 
tions  are  invited  from  counsel  as  to  what  course  they  may  ueem 
it  best  should  be  pursued. 

[Legal  Gazette,  March  25, 1870,  Vol.  2,  p.  91.] 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 


WHETHAM  V.  CLYIJB.  ' 

1.  Kqntty  will  not  enjoin  where  the  plalntlflT's  case  Is  a  doubtful  one. 

2.  Where  the  plaintiff  alleifed  a  parol  ai^reement  by  which  the  purchase  by  the  defend- 
ant of  a  certain  leasehold  interest  was  to  enure  to  his  benefit  which  the  defendant 
denied. 

Bitldy  That  such  aflrreement  not  belnf?  in  writing  was  within  the  act  of  1856. 
8.  As  there  was  no  proof  that  the  plaintiff  had  paid  any  share  of  the  money,  or  that 
any  fraud  was  practised,  nothing  in  fact  beyond  that  mere  breach  of  a  parol  agree- 
ment, there  was  no  resulting  trust,  nor  was  the  defendant  a  trustee  «x  maleflcio» 

Bill  dismissed  with  costs. 

Sur  motion  for  injunction. 

Opinion  by  Allison,  P.  J.    Delivered  April  2d,  1870. 

The  equity  of  plaintiff,  as  set  forth  in  his  bill,  is  flatly  denied 
bv  the  defendant.  Every  material  assertion  is  contradicted. 
The  case  stands  upon  the  motion  for  the  preliminary  injunc- 
tion, upon  the  affidavits  in  support  of  the  bill,  and  a  ful^l 
answer  by  counter  affidavits.     This  is  conclusive  against  the 
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motion  for  special  injunction.  There  are  no  considerations  of 
pressing  urgency,  which  render  it  necessary  to  depart  from  the 
rule  so  well  established,  as  to  the  effect  of  a  full  denial  of  the 
ground  upon  which  plaintiff  places  himself,  in  his  application 
for  relief,  by  special  injunction,  as  to  require  us  to  make  this 
case  an  exception  to  the  rule.  The  denial  is  full  and  the  facts 
alleg^ed,  are  not  before  us,  so  as  to  be  free  from  doubt 

l^e  plaintiff  asserts  that  defendant  purchased  from  the  city 
leases  of  premises  No.  14  North  Delaware  avenue,  and  Pier  No. 
2,  fronting  on  the  Delaware  river,  for  the  joint  interest  of  both 
the  parties  to  this  proceeding.  That  the  agreement  was  that 
the  leaseholds  of  the  premises  should  be  made  to  the  plaintiff, 
upon  averaging  prices,  compared  with  former  rents  paid  by 
plaintiff,  as  tenant  under  prior  leases  from  the  city.  If  a 
promise  was  made  such  as  is  asserted  in  the  bill,  it  was  not  in 
writing. 

If  the  plaintiff's  case  stood  without  contradiction,  would  he 
be  entitled  to  the  relief  which  he  prays  may  be  accorded  to 
him  ?  It  seems  clear  that  the  act  of  Assembly  of  April  22d,  1856, 
settles  the  question  against  his  right  to  relief  m  a  court  of 
equity.  The  fourth  section  enacts  ^'that  all  declarations  or 
creations  of  trusts,  or  confidences  of  any  lands,  tenements,  or 
hereditaments,  and  all  grants  and  assignments  thereof,  shall 
be  manifested  by  writing,  signed  by  the  party  holding  the  title 
thereof,  or  by  his  last  will  in  writing,  or  else  to  be  void." 

It  is  not  pretended  that  the  alleged  declaration  or  as^reement 
to  purchase  and  hold  the  leasehold  estate  in  the  lands  for  plain- 
tiff was  in  writing,  nor  can  it  be  set  up  successfully  that  it  is 
within  the  proviso  which  excepts  from  its  operation,  resulting 
trusts  such  as  the -law  implies. 

A  resulting  trust  is  raised  only  from  fraud  in  obtaining  title, 
or  from  payment  of  purchase  money  when  the  title  is  acquired. 
There  are  no  facts  aHeged  such  as  would  make  Clyde  a  trustee 
ex  maleficio.  All  that  is  charged  is  a  violation  of  a  promise  not 
in  writing.  This  does  not  carry  with  it  the  slightest  implica- 
tion of  fraud  in  the  purchase,  nor  is  any  pretended,  which  in 
Bamett  v.  Douaherty^  8  Casey,  871,  was  held  to  be  essential  to 
make  the  holder  of  the  title  a  trustee.'  In  that  case  the  offer 
was  to  prove  that  the  defendant  bought  with  knowledge,  that 
his  grantor  had  purchased  the  property  in  dispute  at  sheriff's 
sale,  as  the  agent  of  the  plaintiff;  and  the  court  say  it  was 
nothing  more  than  a  violation  of  an  alleged  promise,  either 
implied  or  expressed,  which  is  of  no  avail  to  induce  a  chancellor 
to  decree  the  purchaser  to  be  a  trustee.  Jackm/m  v.  Ritigland^ 
4  W.  &  S.  149,  and  the  cases  there  collected,  are  relied  on,  for 
the  principle  on  which  the  decision  is  rested. 

In  Kellam  v.  Smithy  9  Casey,  158,  the  same  doctrine  is  main- 
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tained.  Bamett  v.  Dougherty^  is  affirmed,  and  in  the  opinion 
of  the  court  the  principle  at  foot  of  page  164  is  thus  stated: 
**  When  the  purchaser  at  sheriffs  sale  promises  to  hold  for  the 
debtor,  and  afterwards  refuses  to  comply  with  his  engagements, 
the  fraud,  if  any,  is  not  at  the  sale,  not  in  the  promise,  but  in 
its  subsequent  breach."  And  further  it  is  abundantly  settled 
that  equity  will  not  decree  such  a  purchaser  to  be  a  trustee, 
unless  there  is  something  more  in  the  transaction  than  the  mere 
violation  of  a  parol  agreement. 

In  Beegly  v.  Mentz^  5  P.  F.  Smith,  369,  it  was  held  that  a 
resulting  trust  grew  out  of  a  promise  to  allow  plaintiff  to  retain 
part  of  a  tract  of  land  bought  bv  defendant  at  a  judicial  sale, 
upon  an  agreement  to  waive  nis  claim  of  $300  exemption  in  the 
land.  The  case  was  put  on  the  express  ground  that  the  agree- 
ment was  not  to  acquire  a  new  interest  by  parol ;  the  defendant 
had  both  a  legal  and  equitable  right  to  retain  so  much  of  the 
land  as  would  be  worth  $300.  That  his  release  of  his  claim  on 
the  land  was  equivalent  to  payment  of  that  amount  of  the  pur- 
chase money,  from  which  the  law  raised  by  implication  a  trust 
in  his  favor. 

The  authorities  cited  in  support  of  the  claim  of  the  plaintiff, 
have  relation  chiefly  to  the  law  as  it  was  established  prior  to 
the  passage  of  the  act  of  22d  of  April,  1856.  It  had  been  repeat- 
edly held,  that  a  trust  need  not  be  in  writing,  but  this  was 
swept  away  by  the  act  referred  to,  except  as  to  trusts  which 
arise  by  construction  or  implication  of  law. 

The  affidavits  of  the  defendant  Clyde  disclose  the  fact  that 
Whetham  was  the  owner  of  shedding  on  the  pier,  and  that  the 
defendant  promised  if  he  became  purchaser  to  protect  Whetham's 
interest  in  the  shedding.  This  is  not  made  by  plaintiff  a  part 
of  his  case  by  bill,  nor  is  it  asserted  in  his  affidavits.  The 
defendant  confesses  his  promise;  for  its  enforcement  Whetham 
has  an  ample  remedy  at  law.  There  is  no  fi:aud  in  this,  noth- 
ing which  looks  like  an  intention  not  to  comply  with  the 
promise;  and  there  is  therefore  no  non-fulfilment  of  an  induce- 
ment which  could  have  led  Whetham  to  consent  to  the  pur- 
chase of  the  leaseholds  by  Clyde.  But  whatever  promise  may 
have  been  made,  there  was  no  relinquishment  of  anything  by 
Whetham,  for  he  had  no  interest  in  the  land  to  give  up.  His 
leases  had  expired,  and  he  had  no  claim,  legal  or  equitable,  to 
their  renewal.  This  places  the  case  of  plaintiff,  upon  his  own 
showing,  clearly  within  the  operation  of  the  act  of  April  22d, 
1856,  being  a  naked  promise,  and  not  in  writing,  it  is  declared 
by  the  law  to  be  void.  This  takes  the  case  out  of  equity,  and 
requires  not  only  that  the  special  injunction  be  refused,  but 
that  tlie  bill  be  dismissed.  And  it  is  so  ordered.  H.  K.  Price^ 
JEsg.,  for  plaintiff.    J.  G.  Johnson,  Esq.,  for  defendant. 

[Legal  Oaiette,  April  8,  1870,  Vol.  8,  p.  lOu.] 
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Court  of  Quarter  Sessions,  Philadelphia  County. 

In  re  FANNY  PRATT,  a  minor. 

1.  A  mother  cannot  appoint  a  testamentary  enardlan  In  Pennsjlvania. 

S.  Where  a  ffveal  annt  Be«iks  to  obtain  the  custody  of  an  orphan  child  by  hnbeat  eorpH*^ 
on  the  f^nnd  of  relatSonship,  af^lnet  one  who  is  not  related  to  tlie  orphan,  bat  to 
whose  care  the  child  was  committed,  the  conrt  wiil  consider  the  religion  of  the 
parties. 

8.  Where  the  relator  is  of  a  different  religion  ft-om  that  of  the  child's  deceased 
parents,  and  has  been  appointed  guardian  by  the  Orphans*  Conrt,  without  notice  to 
the  respondent,  or  to  the  court,  of  the  religion  of  the  parties  and  of  the  pending 
writ  of  habeas  corput, 
SembU,  that  the  proper  practice  is  to  more  to  racate  the  appointment. 

Sur  habeas  corpus. 

Opinion  by  Allison,  P.  J.    Delivered  Ma^ch  23(i,  1870. 

Rachel  Pierce,  the  great  aunt  of  Fanny  Pratt,  asks  that  the 
court  will  give  into  her  custody  the  minor,  who  is  nine  years 
old,  and  whose  parents  are  dead.  Jane  A<*h,  to  whom  the  writ 
is  directed,  and  who  is  not  of  the  blood  of  the  minor,  resists  the 
application  upon  a  request  of  the  mother,  who  was  the  survi- 
ving parent,  that  she  would  take  charge  of  Fanny  after  her 
death.  This  constitutes  no  legal  claim.  A  mother  in  Penn- 
sylvania cannot  appoint  a  testamentary  guardian  for  her  child. 
Isdr  is  the  indenture  of  apprenticeship  which  was  exhibited  on 
the  hearing,  valid,  because  of  the  want  of  proper  parties. 

The  claim  of  Rachel  Pierce  rests  upon  her  relationship  and 
upon  her  appointment  as  guardian  by  the  Orphans'  Court  of 
this  city.  The  application  for  this  appointment  was  made  after 
the  writ  of  habeas  corpus  had  issued,  without  notice  to  the 
respondent,  and  without  communicating  to  the  court  the  fact 
of  the  pending  writ.  If  this  had  been  done,  the  guardian 
would  not  have  been  appointed  until  the  determination  of  the 
question  in  the  Quarter  Sessions.  Nor  would  Mrs.  Pierce  have 
been  allowed  to  take  the  office  upon  herself,  she  being  a 
Protestant,  and  the  evidence  establishing  the  fact  that  both 
father  and  mother  of  the  child  died  in  the  Catholic  faith.  The 
act  of  the  29th  of  March,  1832,  section  5,  requires  "that  per- 
sons of  the  same  religious  persuasion  as  the  parents  of  minors 
shall  in  all  cases  be  preferred  by  the  court,  in  their  appoint- 
ment." This  principle  was  embodied  in  the  Statute  of  12  Anne, 
C  8,  which  was  in  force  in  this  State;  and  as  early  as  1785,  in 
the  case  of  GraharrCs  Appeal^  1  Dall.  156,  it  was  held  that  it 
controlled  the  legal  discretion  of  the  Orphans'  Court  in  the 
appointment  of  guardians.  In  McCann's  App^'oly  12  Wright, 
304,  this  court,  per  Thompson,  P.  J.,  is  reported  to  have  held 
that  the  act  of  1832  prohibited  the  Orphans'  Court  permitting 
an  orphan  over  the  age  of  fourteen  choosing  a  guardian  who 
belonged  to  a  denomination  of  Christians  different  from  that  to 
which  the  deceased  parents  belonged.     The  Supreme  Court 
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affirmed  the  decision,  upon  the  ground  that  the  exercise  of  the 
legal  discretion  which  is  vested  in  the  Orphans'  Court  in  the 
appointment  of  guardians  is  not  the  subject  of  review  by  a 
court  of  error,  which  would  seem  to  imply  that  the  principle 
had  been  stated  somewhat  too  strongly  by  this  court.  Ami 
this  is  evidently  the  view  of  the  law  entertained  in  NichoU 
sotCs  Appealy  8  Harris,  50.  The  court  say  the  law  which  for- 
bids the  appointment  of  a  guardian  whose  religious  faith 
differs  from  that  of  the  parents  should  be  most  strictly  obeyed 
wherever  it  is  practicable,  for  reasons  so  many  and  so  obvioud 
that  they  need  not  be  repeated.  B  ut  it  is  no  cause  for  discharging 
one  from  a  trust  with  which  he  is  already  clothed.  A  guardian 
can  only  be  removed  for  mismanagement  or  misconduct,  and 
certainly  a  man's  religious  belief  is  neither  the  one  nor  the 
other.  The  Orphans'  Court,  by  the  terms  of  the  act,  are 
required  to  give  a  preference  (other  things  being  equal)  to  one 
holding  the  same  faith  as  the  parents  held  while  living,  but 
not  to  make  the  consideration  override  all  others.  There  is  a 
discretion  vested  in  the  Orphans'  Court,  which,  when  exer- 
cised, cannot  be  reviewed.  As  Judge  Black,  in  Nicholson's 
Appeal^  saj^s,  it  is  to  be  done  whenever  it  is  practicable. 

Recognizing  this  obligation  as  restine:  upon  the  Orphans' 
Court,  I  am  justified  in  saying  that  for  tnis  reason  Mrs.  JPierce 
would  not  have  received  the  appointment  of  guardian  if  the 
court  had  been  advised  of  the  fact  that  the  mother,  who  was 
all  her  life  a  Catholic,  died  with  the  injunction  that  Fanny 
should  be  trained  in  that  faith,  and  that  the  father,  who, 
though  he  was  born  and  grew  up  a  Protestant,  before  his  death 
was  received  into  the  Catholic  church  by  baptism  and  com- 
munion, and  who,  by  a  diary  kept  by  him  subsequently, 
appears  to  have  been  regular  in  the  observance  of  the  require- 
ments of  that  church,  such  as  attending  mass  and  going  to 
communion. 

The  proper  disposition  to  be  made  of  this  case  is  to  suggest 
to  the  respondent  that  application  be  made  by  her  to  the 
Orphans'  Court  to  vacate  the  appointment  of  8:uardian  improvi- 
dently  made,  which  was  obtained  by  withholding  from  the 
court  information  that  ought  to  have  been  communicated,  so 
that  an  intelligent  discretion  might  have  been  exercised,  and 
the  law  respected  and  carried  into  effect.  In  Nicholson's  Appeal^ 
the  court  say  a  guardian  can  only  be  removed  for  mismanage- 
ment or  misconduct,  but  this  relates  only  to  causes  of  complaint 
against  the  guardian,  such  as  is  contemplated  by  the  act  of 
Assembly — ^abusing  or  neglecting  his  trust.  Above  all  this, 
there  is  a  power  vested  in  every  court  to  protect  itself;  to  cor- 
rect its  own  mistakes ;  to  relieve  itself  from  the  consequences 
ot  action  bused  on  a  statement  not  in  accordance  with  the  facts, 
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or  upon  the  withholdine^  of  information  material  to  the  qnes^ 
tioD  to  be  decided.  W'e  have  gone  so  far  as  to  open  a  decre^ 
of  divorce  after  the  death  of  one  of  the  parties,  for  reasons 
analogous  in  principle,  which  was  sustained  by  the  Supreme 
Court ;  and  we  have  no  doubt  of  the  power  of  the  Orphans' 
Court  to  review  what  it  has  done,  and  to  set  aside  its  own 
decree,  if  it  be  necessary  by  so  doing  to  vindicate  itself  and 
carry  into  effect  the  law  of  the  land. 

If  the  present  guardian  shall  be  removed,  the  way  will  be 
open  for  the  appointment  of  a  person  of  the  same  religious 
[lersuasion  with  that  of  the  parents  of  Fanny  Pratt,  to  whose 
custody  she  can  be  awarded,  who  would  be  entitled  to  the  con- 
trol of  her  person,  and  the  care  of  ber  education  and  religious 
training.  This  of  course  would  not  give  to  the  guardian  any 
rights  in  this  respect  different  from  those  which  the  law  recog- 
nizes. He  would  at  all  times  be  under  the  control  of  the 
Orf»hans'  Court,  whose  jurisdiction  extends  to,  and  embraces 
the  appointment,  control,  removal  and  discharge  of  guardians. 
For  sufficient  cause  the  child  may  be  taken  away  from  him 
and  given  to  an  entire  stranger ;  and  this  may  be  done  with 
the  child  of  a  parent  in  full  life,  but  it  is  every  way  desirable 
tliat  the  guardian  should  exercise  the  functions  and  perform 
the  duties  of  his  office,  unless  the  strongest  reasons  exist  to  the 
contrary. 

Until  further  order,  Fanny  Pratt  is  remanded  to  the  custody 
of  Jane  Ash,  to  abide  the  final  disposition  of  the  pending 
question. 

Mr.  Coze^  for  the  writ. 

Thos.  a.  Elcock^  Esq-*  contra. 

[Legal  Gaiette,  Apr.  8,  1870,  Vol.  %  p.  100.] 


Court  of  Common  Pleas,  Philadelphia  County, 

In  Equity. 


SMITH  V.  SCHMIDT. 

1.  Where  the  evidence  Is  confltctlng  and  the  conrt  are  unable  to  determine  on  which 
side  it  preponderates,  a  preliminary  injunction  will  be  dissolved,  and  the  parties 
sent  to  their  remedy  at  law, 

3.  In  snch  case  each  party  should  pay  his  own  costs. 
Boyle  V.  Ramsey  (pa^^e  45,  preceding),  followed. 

Opinion  by  Ludlow,  J.  Delivered  April  8th,  1870. 

A  very  careful  consideration  of  the  evidence  iu  this  case,  and 
of  the  arguments  of  counsel,  has  failed  to  produce  any  clear 
conviction  as  to  the  real  truth  of  the  facts  sought  to  be  estab- 
lished by  either  the  plaintifi*  or  defendant. 

We  see  much,  in  the  very  able  printed  argument  of  the  coun- 
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eel  for  Mrs.  Smith,  which  tends  to  shake  the  testimony  of  the 
chief  witness  for  the  defendant^  and,  coupled  with  tne  other 
testimony  for  plaintiff,  might  induce  us  to  make  the  injunction 
perpetual.  On  the  other  hand,  we  cannot  forget  that  the  most 
important  witnesses  for  plaintiff,  although  competent  to  testify, 
have  a  deep  interest  in  fact  in  the  result,  while  a  portion  of  the 
testimony  of  defendant  bears  upon  its  face  evidence  of  truth, 
and  cannot  be  disregarded. 

Under  these  circumstances  it  would  clearly  be  our  duty  to 
refer  the  case  to  a  jury,  and  after  a  trial  and  verdict  proceed  to 
make  a  final  disposition  of  the  case.  "We  would  witnout  hesi- 
tation take  the  course  just  suge^ested,  but  for  a  decision  which, 
although  pronounced  at  nisi  prfus,  has  that  weight  which  ought 
always  to  be  given  to  a  deliberate  opinion  of  one  of  the  judges 
of  the  Supreme  Court. 

In  Boyle  v.  Ramsey^  Legal  Gazette,  Vol.  II.,  No.  10,  Chief 
Justice  Thompson  refused  an  injunction  in  a  case  which  in 
principle  is  identical  with  this  cause. 

It  was  there  held  that  an  injunction  will  not  be  granted  to 
restrain  the  sale  of  real  estate  alleged  to  be  the  wife's  on  an 
execution  a^inst  the  husband,  unless  in  a  case  where  clearly 
the  husband  can  have  no  interest  whatever,  the  question  must 
be  settled  by  an  ejectment.  When  the  present  bill  was  filed  it 
was  supposed  that  Hunter's  Appeal^  4  Wr.  194,  ruled  the  case, 
but  in  Boyle  v.  Bamsey  it  is  said  that  that  case  was  an  excep- 
tional one,  and  turned  upon  the  fact  that  the  pleadings  showed 
an  impossibility  of  interest  in  the  husband.  As  a  fact  no  such 
impossibility  exists  here,  and  "a  notice  of  the  wife's  claim  at 
the  sale  puts  the  risk  on  the  purchaser,  and  if  she  makes  out 
ber  title  on  ejectment  the  purchaser  will  take  nothing  by  his 
purchase." 

As  a  jury  ought  in  any  event  to  decide  the  question  in  dis- 
pute, we  see  no  reason  why  a  verdict  in  ejectment  will  not  be 
as  satisfactory  as  any  others. 

W«  have  concluded,  without  prejudice  to  the  parties  to  this 
Buit  or  either  of  them,  to  dissolve  the  injunction  and  dismiss 
this  bill,  but.  ut^der  the  circumstances,  each  party  ought  to  pay 
his  or  her  own  costs. 

Injunction  dissolved  and  bill  dismissed. 

Horatio  Hubbellj  Esq.^  for  plaintiff. 

Walter  B.  Mitchell^  Esq.^  for  defendant. 

[Legal  Oaietto,  April  22, 1870,  VoL  2,  p.  124.] 
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Supreme  Court  of  Pennsylvania, 

At  Nisi  Pbjus.    Ik  EquiTT. 


CHAMBERS  ▼.   WATERMAN. 

1.  The  ex  parte  allowance  of  an  amendmeDt  to  a  bill  after  plea  or  answer  and  before 
replication,  nnder  Equity  Rale  1,  docs  not  conclude  the  dcfnndunt,  a  id  upon 
motion  the  coart  will  consider  and  determine  whether  the  amendments  are  such  as 
should  have  been  allowed. 

2.  Amendments  to  a  bill  will  not  be  allowed  where  they  make  a  new  cause  of  action, 
and  are  inconsistent  with  and  repuf^nant  to  the  case  made  by  the  original  bill. 

This  was  a  motion  to  discbarge  an  order  to  amend,  allowed 
at  nisi  prius,  January  15th,  1870,  under  the  50th  rule,  on  an  ex 
parte  application  by  plaintiffs  counsel  to  amend  his  bill.  De- 
fendants had  filed  a  plea  and  answer,  but  no  replication  had 
been  put  in.  The  amendments  were  filed  January  18th,  1870, 
(the  original  bill  on  8th  February,  1864,)  and  on  2d  February, 
1870,  defendants  moved  to  discharge  the  order  to  amend,  and 
take  the  amendment  off  the  file. 

The  form  of  the  motion  is  that  sanctioned  by  the  usage  of  the 
courts  of  equity  in  England.  See  Campbell  v.  Joyce,  2  Law 
Ren.  Eqdity,  379. 

Opinion  by  Sharswood,  J.    Delivered  April  23d,  1870. 

Very  great  latitude  is  certainly  permitted  .in  amendments  to 
a  bill.  They  are  not  confined  to  merely  formal  defects,  but 
extend  to  new  matters  and  matters  of  substance,  even  so  as  to 
vary  the  relief  prayed  for,  if  the  cause  is  in  such  a  stage  that 
they  can  be  properly  introduced.  But  this  has  never  been 
carried  so  far  as  to  allow  an  entirely  new  bill  to  be  filed,  setting 
up  matter  inconsistent  with,  or  alien,  or  repugnant  to  the  case, 
as  made  in  the  oriejinal  bill.  It  would  introduce  the  utmost 
disorder  and  complication,  nor  is  it  at  all  necessary  for  the 
rights  of  the  parties.  Unless  the  plaintiff  shows  some  good 
reason  or  excuse  for  not  having  made  it  a  part  of  his  original  bill, 
a  substantial  amendment  varying  the  case  ought  never  to  be 
permitted,  except  upon  the  payment  to  the  defendant  of  his  costs 
incurred  up  to  that  time,  and  it  seems  very  clear  that  as  to  all  sub- 
stantial equities,  the  controversy  must  be  decided  as  if  the 
amended  bill  had  been  originally  filed  as  of  the  date  of  the  amend- 
ment. So  &r  as  the  pendency  of  a  suit  can  affect  either  the  par- 
ties to  it,  or  strangers,  matter  brought  into  the  bill  by  amend- 
ment, will  not  have  relation  to  the  time  of  filing  the  original  bill, 
but  the  suit  will  so  far  be  considered  as  pending  only  from  the  time 
of  the  amendment.  Lortff  v.  JBurtoriy  2  Atk.  218;  Holmes  v. 
Trout^  1  McLean,  1. 

Without  examining. all  the  cases,  I  consider  Shields  v.  Bar- 
rowy  17  Howard  (S.  C),  130,  as  an  authority  in  point.  That 
was  a  bill  filed  by  a  vendor  for  the  rescission  of  an  agreement 
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into  which  he  had  entered  to  take  back  the  propjerty,  and  pray- 
ingr  to  be  restored  to  his  rights  under  the  original  sale.  The 
de^fendants  put  in  answers  insisting  on  the  compromise,  and  one 
of  them  filed  a  cross  bill  praying  wr  its  specific  execution.  The 
plaintiff  then  obtained  leave  to  amend  his  bill,  by  inserting  a 
prayer  that  if  the  court  should  be  of  opinion  that  the  com- 
promise was  valid,  and  should  not  be  set  aside,  that  its  per- 
formance should  be  decreed.  It  was  held  that  the  amendment 
ous^ht  not  to  have  been  allowed.  Mr.  Justice  Curtis  said :  "  A 
bill  may  be  originally  framed  with  a  double  aspect,  or  may  be 
so  amended  as  to  be  of  that  character.  But  the  alternative  case 
stated,  must  be  the  foundation  for  precisely  the  same  relief,  and 
it  would  produce  inextricable  confusion  if  the  plaintiff  were 
allowed  to  do  what  was  attempted  here.  Nor  is  a  plaintiff  at 
liberty  to  abandon  the  entire  case  made  by  his  bill,  and  make 
a  new  and  different  case  by  way  of  amendment.  We  appre- 
hend that  the  true  rule  on  this  subject  is  laid  down  by  the  V  icd 
Chancellor,  in  Verplank  v.  The  Mercantile  Insurance  Company^ 
1  Edwards,  Oh.  R.  46.  "  Under  the  privilege  of  amendment,  a 
party  is  not  to  be  permitted  to  make  a  new  bill.  Amendments 
can  only  be  allowed  when  the  bill  is  found  defective  in  proper 
parties,  in  its  prayer  for  relief,  or  in  the  omission  or  mistake  of 
some  fact  or  circumstance  connected  with  the  substance  of  the 
case,  but  not  forming  the  substance  itself,  or  for  putting  in 
issue  new  matter  to  meet  allegations  in  the  answer.  We  think 
sound  reasons  can  be  given  for  not  allowing  the  rules  for  the 
practice  of  the  Circuit  Courts  respecting  amendments,  to  be 
extended  beyond  this,  though  doubtless  much  liberality  should 
be  shown  in  acting  within  it,  taking  care  always  to  protect  the 
rights  of  the  opposite  party.  To  strike  out  the  entire  substance 
and  prayer  of  a  bill,  and  insert  a  new  cause  by  way  of  amend- 
ment, leaves  the  record  unnecessarily  encumbered  with  the 
original  proceedings,  increases  expenses,  and  complicates  the 
suit.  It  IS  far  better  to  require  the  complainant  to  begin  anew. 
To  insert  a  wholly  different  case,  is  not  properly  amendment, 
and  should  not  be  considered  within  the  rules  on  that  subject." 
This  reasoning  appears  to  me  to  be  unanswerable,  and  it  is 
to  be  remarked  that  the  rules  in  equity  of  the  Supreme  Court 
of  the  United  States,  on  the  subject  of  amendments,  do  not 
materially  differ  from  those  adopted  by  the  "Supreme  Court  of 
this  State.  This  amendment  was  allowed  on  an  ex  parte  motion 
without  notice,  and  I  cannot  consider  it  as  res  judicata  so  as  to 
preclude  the  court  from  reviewing  its  action.  It  stands,  in  that 
respect,  like  an  amendment  before  answer  which  is  of  course : 
whether  it  is  an  amendment  at  all  or  a  new  bill  under  the  guise 
of  an  amendment,  must  be  an  open  question*     This  motion 
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therefore  seems  to  me  a  proper  one  and  in  conformity  with 
chancery  practice. 

In  any  point  of  view  I  cannot  help  regarding  the  amendment 
in  question  as  subatantiallv  a  new  oill.  The  original  bill  was 
filed  by  the  plaintiff,  "  for  himself  and  all  others,  the  creditors 
and  stockholders  of  the  Montour  Iron  Company,  who  may 
choose  to  come  in  and  become  parties  to  this  suit  and  to  con- 
tribute to  the  expenses  thereof."  A  creditor's  and  stock- 
holder's bill  is  in  effect  a  bill  by  and  for  the  corporation,  sus- 
tained because  the  corporation  is  either  unable  or  unwilling  to 
prosecute  its  claims  for  the  benefit  of  its  stockholders  and  cred- 
itors. This  should  be  charged  in  the  bill  and  the  company 
should  be  made  defendants,  or  some  sufficient  reason  alleged  for 
not  making  them  so.  In  this  respect  this  original  bill  was 
defective,  but  no  doubt  it  was  amendable,  and  may  be  con- 
sidered as  though  it  had  been  amended.  I  will  not  say  that 
such  an  allegation  may  not  be  stricken  out  if  it  appears  to  have 
been  a  mere  mistake,  and  the  claim  of  the  plaintiff  to  have 
really  been  in  his  individual  capacity.  But  here  the  whole 
frame  of  the  bill  accorded  with  the  form  in  which  it  wa3  com- 
menced. After  setting  forth  the  breach  of  trust  by  the  defends 
ants,  which  was  the  gravamen  of  the  complaint,  he  charges  that 
the  profits  realized  by  them,  "but  for  the  fraudulent  betrayal 
of  their  said  trust  by  the  said  Waterman  and  Beaver,  would, 
after  paying  all  the  debts  of  the  said  Montour  Iron  Company, 
have  been  distributed  among  the  stockholders  thereof,  includ- 
ing said  complainant,"  and  then  proceeds  to  allege  that  he 
i8  both  a  creditor  and  stockholder  of  that  company,  "He 
expressly  charges  and  avers  that  upon  an  account  it  will  appear 
that  large  sums  are  due  to  him  and  other  stockholders  of  the 
company." 

The  amended  bill  claims  not  as  a  creditor  and  stockholder  of 
the  Montour  Iron  Company,  but  as  a  creditor  of  the  defendants 
under  an  agreement  of  February  5th,  1858,  set  out  and  referred 
to,  indeed  in  the  original  bill  as  a  part  of  the  history  of  the 
transaction ;  under  which,  as  alleged,  in  consideration  of  the 
assistance,  attention  and  services  of  the  plaintiff  and  other  asso- 
ciates with  him,  in  the  conduct  and  management  of  the  busi- 
ness of  the  said  trust — they  were  to  receive  a  certain  amount 
of  the  stock  of  a  new  company  to  be  formed,  and  a  certain  other 
amount  was  to  be  held  for  the  joint  benefit  of  all  parties  inter- 
ested. He  prays  therefore  an  account  of  the  administration  of 
the  trust  created  by  this  agreement,  so  I  read  this  bill.  To  my 
mind  the  equity  of  it  is  manifestly  alien,  repugnant  to  and 
inconsistent  with  the  original  ground  of  complaint.  Instead  of 
allowing  such  an  amenament,  in  the  language  of  the  Supreme 
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Court  of  the  United  States,  "  it  is  far  better  to  require  the  com- 
plainant to  begin  anew." 
Motion  granted. 

SamL  Dickson  and  R.  C.  McMurtrie^  Esqs.^  for  the  motion. 
J.  Howard  Gendell  and  E.  Spencer  Miller^  Esqs.^  contra. 

[Legal  Gftzetta,  April  29, 1870,  Vol.  2,  p.  129.] 


Court  of  Quarter  Sessions,  Philadelphia  County. 


COMMONWEALTH  ex.  rel.  TERRY  v.  DOUGHERTY. 

» 

1.  A  parent  may  reUnqalsh  the  li^ht  of  custody  of  his  child  by  parol. 

8.  Where  the  right  to  the  custody  of  a  child  is  doubtful  the  court  may  regard  its 
intereets  and  wishes. 

8.  Where  a  father  gave  the  care  of  his  infant  daQi(hter  to  the  sister  of  its  decease  d 
mother,  and  afterwards  only  visited  it  about  once  a  year  and  never  contributed  to 
its  support,  and,  after  the  lapse  of  eisrht  years  claimed  the  custody  of  the  child, 
Meld:  That  Buch  facts  evidenced  an  abandonment  of  the  father's  right. 

Sur  habeas  corpus. 

Opinion  by  Paxson,  J     Delivered  May  28th,  1870. 

William  Terry,  the  relator,  sues  out  this  writ  of  habeas  cor- 
pus, to  obtain  the  custody  of  his  child, Terry,  aged  about 

eleven  years,  and  who  is  now,  and  has  been  for  eight  years  last 

East,  in  the  care  and  custody  of  her  maternal  aunt,  and  her 
usband,  Wm.  Dougherty,  the  respondent  in  the  above  writ. 
The  relator  was  a  soldier  during  the  late  war;  while  at  home 
upon  a  furlough,  his  wife  was  taken  sick  and  died.  He  left  his 
home  for  the  army,  the  evening  after  the  funeral,  under  a  per- 
emptory and  thrice  repeated  order  to  rejoin  his  regiment.  Before 
he  left,  however,  he  made  arrangements  to  have  his  house- 
hold goods  sold  for  the  benefit  of  his  children,  of  whom  he  had 
several.  The  evidence  indicated  that  the  family  were  poor,  and 
that  prior  to  his  wife's  death,  they  had  a  struggling  time — par- 
ticularly during  the  absence  of  the  relator  in  the  army.  His 
wife's  relatives  came  to  Jiis  relief  when  his  wife  died,  and  the 
children  were  taken  care  of  and  provided  for  by  them.  Mrs. 
Dougherty,  a  sister  of  his  wife,  took  this  child  at  the  request 
of  the  relator,  to  keep  it  and  brinjj  it  up  as  one  of  her  own 
children.  In  the  language  of  the  witness,  "  he  gave  the  child 
to  her."  Since  that  time  Mrs.  Dougherty  and  her  husband  have 
taken  care  of  it,  have  treated  it  as  one  of  their  o\#n  children, 
and  have  been  at  the  entire  expense  of  its  maintenance.  The 
relator,  after  returning  from  the  army,  married  a  second  wife, 
about  six  years  ago.  Tie  has  visited  his  said  child  five  times  in 
the  last  eight  years.    He  has  contributed  nothing  to  its  support 
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in  all  that  time,  and  until  quite  recently,  made  no  claim  for  ita 
custody.  He  now  claims  to  have  the  care  and  the  control  of 
this  child,  and  has  sued  out  this  writ  to  compel  Mr.  and  Mrs. 
Dougherty  to  surrender  it  up  to  him. 

Such  are  the  facts  of  this  case  briefly  stated.  To  which,  per- 
haps, it  is  proper  to  add  that  the  child,  a  bright  intelligent  little 
girl,  upon  beinff  examined  in  open  court,  stated  her  preference 
to  remain  with  her  uncle  and  aunt. 

In  the  exercise  of  this  branch  of  our  Jurisdiction  there  is  of 
necessity  much  left  to  our  discretion.  In  addition  to  the  legal 
question  of  the  right  of  the  parties  to  a  proceeding  like  this, 
we  have  the  still  more  important  consideration  of  the  welfare 
of  the  child.  We  have  to  look  to  the  fitness  of  parties  claiming 
the  custody  of  children,  to  train  them  up  properly,  as  well  as  to 
their  ability  to  maintain  them.  And  it  frequently  happens 
that  our  decisions,  no  matter  in  whose  favor  given,  inflict  great 
pain.  Ties  that^  have  been  forming' for  years,  and  gathering 
strength  daily  with  each  year,  are  suddenly,  and  perhaps  rudely 
severed.  And,  while  we  may  deplore,  we  cannot  always  avoid 
such  results.  It  is  our  duty  to  apply  to  the  facts  of  each  case 
such  principles  of  law  as  reason  and  authority  indicate  as  the 
proper  rule.  In  this  way  only  can  we  preserve  anything  like 
uniformity  in  our  decisions  and  establish  settled  principles,  by 
means  of  which  the  rights  of  parties  may  be  ascertained.  And 
while,  to  a  certain  extent,  each  case  may  be  said  to  stand  alone 
and  to  be  controlled  by  its  own  peculiar  facts,  there  are,  never- 
theless, certain  principles  which  are  of  general  application,  and 
may  with  propriety  be  referred  to  here.     They  are: 

First,  A  parent  may  relinquish  the  care,  custody  and  control 
of  his  child,  and  after  having  done  so,  his  right  to  claim  it  is 
gone,  and  will  not  be  enforced  by  the  court. 

Second,  Such  relinquishment  by  a  parent  of  a  child  may  be 
either  by  deed  or  other  instrument  of  writing ;  or,  it  may  be 
by  parol;  or  by  abandonment;  by  turning  it  out  of  the  house, 
and  permitting  it  to  go  upon  its  own  resources ;  and  such  relin- 
quishment or  abandonment  may  be  presumed  from  the  acts  of 
the  parent. 

Third,  "WTiere  the  right  of  the  parent  is  not  clear,  the  court 
will  regard  the  interests  of  the  child,  and  when  of  sufficient 
age,  its  wishes  will  be  consulted. 

If  any  a*uthorities  are  needed  to  support  these  positions,  they 
may  be  found  in  Gilkeson  v.  Gilkeson,  1  Phil.  R.  194 ;  Com.  v. 
Addicks,  5  Binn.  520;  Pool  v.  GoU  awl  Wife,  14  Law  Rep.  269  ; 
Holdshif  V.  Patterson,  7  Watts,  549 ;  State  v.  Smith,  6  Greenl. 
462 ;  King  v.  Delaval,  1  Wm-  BIk.  410 ;  King  v.  Smith,  2  Str. 
982;    Com,  v.  Hammond^  10  Pick.  274;    Com.  v.  Hamilton^  6 
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Mass.  273 ;    McDowles'  Case,  8  Johns.  382 ;   3  Pick.  202 ;  15 
Mass,  275;  12  Id.  278 ;  2  Id.  115 ;  5  Wend.  206. 

If  we  apply  these  principles  to  the  facts  of  this  case,  we  can 
arrive  at  but  one  conclusion.  Mr.  Terry  gave  his  little  daugh- 
ter to  her  maternal  relatives.  She  was  then  almost  three  years 
of  age.  The  father  was  in  the  army,  and  his  wife  was  dead. 
The  aunt  accepted  the  trust,  a  sacred  one  under  the  circumstan- 
ces, and  has  performed  it  faithfully.  The  father  returned  from 
the  war,  married  again  and  for  nearly  six  years  thereafter, 
acquiesced  in  the  arrangement,  and  made  no  demand  or  claim 
for  his  child.  He  visited  it  but  rarely,  not  oftener  than  once  a 
year,  and  has  not  contributed  anything  to  its  support.  He  has 
done  nothing  to  indicate  an  intention  of  resuming  the  charge 
of  the  child  until  recently.  I  think  his  claim  comes  too  late. 
His  abandonment  of  it  may  be  fairly  presumed  from  his  acts, 
aside  from  the  positive  testimony  in  regard  to  his  declarations 
at  the  time  he  placed  it  in  care  of  the  aunt. 

I  am  not  unmindful  of  the  fact  that  the  father  and  the  wife's 
family  are  of  different  religious  belief — the  former  is  a  Pro- 
testant, the  latter  are  Catholics — ^and  my  attention  has  been 
called  to  the  act  of  Assembly  requiring  the  court,  in  the 
appointment  of  guardians,  to  give  the  preference  to  those  of 
the  same  religious  belief  as  the  parents  of  the  minor.  If  I  were 
appointing  a  guardian  I  would  give  effect  to  this  rule,  even 
without  the  authority  of  an  act  of  Assembly,  as  it  is  an  emi- 
nently wise  and  proper  law.  This  is  a  land  of  religious  freedom, 
and  the  law,  whose  ministers  we  are,  does  not  seeK  to  force  any 
particular  form  of  religious  faith  upon  any  one.  But  I  am  not 
now  appointing  a  guaraian.  The  question  before  me  is  one  of 
abandonment.  If  the  father  has  abandoned  his  child,  he  has 
lost  all  control  over  its  religious  as  well  as  its  temporal  welfare, 
so  long  as  those  to  whom  he  has  committed  it  perform  their 
duty.  And  in  this  case  I  think  they  have  done  so,  I  examinisd 
this  little  girl  Inyself  privately,  and  she  says  her  aunt  has  been 
a  mother  to  her,  and  she  knows  no  other  home.  Her  heart 
clings  to  those  who  have  sheltered  her,  and  whose  tender  care 
has  watched  her  steps  in  childhood.  And  something  is  due  to 
those  who  have  opened  their  arms  and  their  hearts  to  receive 
her  when  she  had  no  other  shelter.  To  sever  the  ties  thus 
formed  would  be  cruel ;  and  as  I  am  satisfied  that  this  child  is 
in  the  care  of  those  who  have  and  who  will  do  their  whole  duty 
by  her,  I  remand  her  to  their  custody,  and  discharge  this  writ, 

[Legal  QMetle,  June  10, 1870,  Vol.  2,  p.  179.] 
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Register's  Court,  Philadelphia  County, 


In  ro  WILL  OF  THOMAS  WOODFALL. 

Where  the  testlman  j  shows  merely  that  the  testator's  mind  was  weakened  by  the 
Infirmities  of  age,  an  issne  will  not  be  granted  to  detarmloe  the  validity  of  his  will. 

Application  for  an  issue. 

Opinion  by  Ludlow,  J.    Delivered  June  4tli,  1870. 

The  evidence  produced  in  this  case,  by  the  parties  contesting 
this  will,  by  no  means  satisfies  us  that  we  should  order  an 
issue  to  determine  its  validity. 

This  very  testimony  prov^  that  the  testator  remembered  his 
property,  the  nature  and  amount  of  debts  due  to  him,  and  the 
objects  of  his  bounty ;  it  is  true  that  his  memory  was  some- 
what affected  by  advanced  age,  but  even  this  did  not  lead  him 
to  forget  that  at  least  one  of  his  children,  if  he  had  not 
absolutely  neglected  him  in  his  old  age,  had  nevertheless 
visited  him  at  wide  intervals  of  time,  and  the  testator  saw  fit 
to  discriminate  in  favor  of  those  whose  natural  affection  had 
not  entirely  expired.  He  would  not  change  his  will  even  upon 
solicitation.  Again,  the  witnesses  for  contestants  had  very 
curious  notions  as  to  what  constitutes  testamentary  capacity. 
One  says,  he  was  spiritually  blind ;  another,  that  he  was  dis- 
connected in  conversation,  and  as  an  iastance  says  that  '^  he 
would  talk  about  what  people  ought  to  do,  and  then  never  do 
it  himself;"  another,  that  "  what  was  strange  in  his  conversa^ 
tion  about  selling  his  property  was  the  enormous  price  he 
asked  for  it,  *  ♦  *  eight  hundred  dollars  an  acre , "  another, 
that  he  would  fly  from  one  thing  to  another  not  connected 
with  it.  G.  W.  Scattergood  says,  he  would  talk  strangely, 
sonictimes  he  would  say,  "  he  had  seven  and  a  half  acres,  some- 
times seven  and  three-quarter  acres,  and  sometimes  seven  and 
a  quarter  acres."  Peter  Castor  says,  that  his  "  idea  is  that  a 
man  incapable  of  doing  business  is  incapable  of  making  a  will." 

If  we  adopt  the  ideas  of  some  of  these  witnesses,  we  should 
conic  to  the  conclusion  that  an  aged  man  could  never  make  a 
testamentary  disposition  of  his  property,  simply  because  the 
intirinities  of  age  had  diminished  the  strength  of  his  physical 
powers,  and  the  vigor  of  his  understaniling ;  the  law  has  very 
wisely  established  a  very  different  standard,  as  any  one  may 
satisfy  himself  who  will  read  Harrifon  v.  Rowan^  3  W.  C.  C. 
R.  680 ;  Stevens  v.  Vavdeve^  4  Id.  262 ;  Judae  Leioia'  opinion 
io  Graybill  v.  BarVy  5  Barr,  442,  and  especially  Leech  v.  Leech^ 
9  11.  68,  in  which  case  Judge  King,  with  his  matured  ability, 
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grasped  the  whole  subject,  and  in  his  charge  to  the  jury 
exhausted  it;  this  mdgment  was  afBrmed  by  the  Supreme 
Court,  its  principles  have  never  been  modified,  it  is  hoped  they 
never  will  be,  and  they  rule  this  case.  Issue  refused,  and 
probate  ordered. 

jE  E.  Peiit^  Esq,^  for  contestants. 

W.  H.  TerkeSy  Esq.,  for  wilL 

[Legal  aasette,  June  10, 1870,  Vol.  2,  p.  179.] 


Register's  Court,  Philadelphia  County. 

In  re  STAMPING  LETTERS  TESTAMENTARY. 

The  decisions  of  the  commissioner  of  internal  revenue  upon 
the  probate  of  wills  have  been,  that  stamp3  shall  be  affixed 
upon  both  the  real  and  personal  estate,  whether  under  the 
control  of  an  executor  or  not.  The  following  decision  was 
rendered  June  10th,  1870,  by  the  Register's  Court  of  Phila- 
delphia county  upon  this  subject. 

In  the  matter  of  the  application  for  letters  testamentary 
upon  the  last  will  of  Rebecca  M.  McMurtrie,  deceased : 

'*  And  now,  May  31st,  1870,  at  a  Register's  Court,  held  this 
day,  application  is  made  for  letters  testamentary  upon  the  last 
will  of  Rebecca  M.  McMurtrie,  deceased,  upon  the  executor 
taking  the  usual  oath  for  the  performance  of  his  duties  and 
his  OTOring  to  affix  United  States  revenue  stamps  upon  said  let- 
ters testamentary,  in  accordance  with  an  affidavit  of  said 
executor  setting  forth  'that  the  estate  and  eftects  for  or  in 
respect  of  which  the  said  probate  and  letters  testamentary  are 
applied  for  do  not  exceed  the  sum  of  five  thousand  dollars 
($5,000).' 

"  And  it  appearing  that  by  the  said  will  the  executor  has  no 
interest,  direct  or  indirect,  in  the  real  estate  of  the  testatrix,  it 
is  ordered  and  decreed  by  the  court  that  letters  testamentary 
upon  said  will  be  granted  to  said  executor  upon  stamps  being 
affixed  according  to  the  value  of  the  estate  and  effects  passing 
to  or  under  the  control  of  the  executor." 

Jambs  R.  Ludlow, 

Wm.  a.  Lbech, 

Register  of  Wills. 

[LegHl  GftMtte,  Jane  10, 1870,  Vol.  2,  p.  180.J   . 
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Orphans'  Court,  Philadelphia  County. 

PROVENCHERE'S  ESTATE, 

A  testator  bequeathed  his  property  **  upon  tmst  as  to  one  moiety  to  Inyeet  the  same, 
Ac.  J  to  pay  over  the  income  thereof  to  M.  R.  Ac,,  aAd  after  her  decease  or  marriage, 
to  hold  the  same  to  the  use  of  my  grandchildren,  A.  L.  F.  and  M.,  share  and  share 
alilie,  the  income  to  be  applied  to  their  maintenance  and  the  capital  to  be  paid  to 
them  a*  thry  respectively  attain  the  age  of  twenty-one  years,"  Ac.     Held: 

1.  That  the  (reneral  rale  is  that  where  personal  estate  Is  limited  to  one  for  life, 
and  after  his  death  to  another,  the  interest  of  the  second  legatee  is  vested,  and  that 
as  the  Umltaiion  as  to  time  was  affixed  not  to  the  eift  bnt  to  the  time  of  payment, 
the  interest  of  the  grandchildren  was  a  vested  and  not  a  contingent  interest. 

2  The  words  share  and  share  alike  destroyed  the  Joint  tenancy  which  wonld 
otherwise  have  t)een  presumed. 

Sur  exception  to  auditor's  report 

Opinion  by  Ludlow,  J.    Delivered  June  4th,  1870. 

The  question  to  be  decided  upon  the  exceptions  to  the  audi- 
tor's report  in  this  case  is  this,  did  the  grandchildren  of  the 
testator  take  vested  or  contingent  interests  under  his  will?  The 
clause  of  the  will,  which  is  the  subject  matter  of  dispute,  reads 
as  follows :  "  Upon  trust  as  to  one  moiety,  to  invest  the  same 
from  time  to  time,  in  some  productive  manner,  at  their  discre- 
tion, and  pay  over  the  income  or  interest  thereof  to  my  daugh- 
ter-in-law, Maria  Rutgers,  during  her  widowhood,  and  after  ber 
decease,  or  marriage,  to  hold  the  s^me  to  the  use  of  my  grand- 
children, Amelia,  Lize,  Ferdinand  and  Mary,  share  and  share 
alike,  the  income  to  be  applied  to  their  maintenance  and  edu- 
cation, and  the  capital  to  be  paid  to  them  as  they  respectively 
attain  the  age  of  twenty-one  years.  In  case  the  daughters 
marry  in  their  minority,  their  shares  to  be  paid  at  the  time  of 
marriage."  From  the  numerous  authorities  cited  by  the  learned 
counsel  in  this  case,  it  may  be  safely  said  that  in  cases  of  this 
description,  no  estate  or  interest  will  be  held  to  be  contingent, 
unless  decisive  words  of  contingency  are  used,  and  it  is  neces- 
sary to  hold  the  same  contingent  in  order  to  carry  out  the 
other  provisions  or  implications  of  the  will. 

It  is  also  very  clear  that  as  a  general  and  positive  rule,  if 
the  words  "  payable,"  or  "  to  be  paid,"  are  omitted,  and  the 
legacy  is  given,  "  at"  twenty-one,  or  "  if,"  "  when,"  "  in  case," 
or  "  provided,"  the  legatee  attains  twenty-one,  or  at  any  other 
future  definite  period,  this  confers  on  him  a  contingent  interest 
which  depends  for  its  vesting  and  transraissibility  to  his  execu- 
tors or  administrators  upon  his  being  alive  at  the  period  speci- 
fied. 2  Wm.  on  Executors,  p.  1105,  and  cases  there  cited.  But 
this  rule  is  subject  to  certain  well  defined  exceptions ;  one  of 
which  is  that  a  bequest  of  interest  vests  the  principal  or  corpus 
of  the  estate. 

A  bequest  of  dividends  is  said  to  be  an  exception  to  the 
general  rule,  and  Chief  Justice  Gibson  so  called  it  in  King  v. 
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King^  1  W.  A  S.  207,  citing  Batsford  v.  KdM,  3  Ves.  363 ;  and 
so  it  is,  if  we  regard  the  principle  as  a  general  one,  that  a 
bequest  of  interest  vests  the  corpus  of  an  estate,  though  the 
text  writers  class  that  doctrine  among  the  exceptions  to  the 
fixed  rule  first  above  stated. 

Another  exception  to  the  general  rule. is,  that  when  personal 
estate  is  limited  to  one  for  life,  and  after  his  death  to  another, 
the  interest  of  the  second  legatee  is  vested,  Fearne  Con.  Rem. 
554,  note^  though  this  principle  is  again  modified,  where  it 
appears  from  the  context  of  the  will  that  no  interest  in  the 
capital  was  intended  to  pass  until  the  determination  of  the  life 
estate,  or  some  particular  period.    Fearne  Con.  Rem.  lb. 

When  the  enjoyment  is  divided  into  successive  periods,  all 
the  fragments  of  it  vest  at  the  same  time.  See  King  v.  Kiyig^ 
supra,  and  authorities  there  cited. 

These  being  the  general  principles  by  which  we  must  be 
guided,  we  have  found  ourselves  unable  to  agree  with  the  con- 
clusion at  which  the  auditor  arrived,  the  cases  upon  which  he 
rests  his  opinion,  seem  to  fall  within  the  general  rules,  and  not 
the  exceptions  to  them. 

It  is  admitted  that  where  there  is  no  antecedent  and  separate 

E'ft,  independent  of  the  direction  and  time  of  payment,  the 
gacv  is  contingent,  but  that  is  one  of  the  very  queations  about 
which  there  must  be  considerable  controversy  in  this  case. 

This  testator  severed  the  one-half  of  his  estate  from  the  other; 
he  then  does  not  declare  that  this  half  shall  be  given  to  his 
grandchildren  "  at,"  or  "  when,"  or  "  if,"  or  "  in  case  of,"  or 
"  provided"  they  reach  twenty-one  or  marry,  but  the  capital  is 
to  be  "  paid  to  them  as  they  attain  the  a^e  of  twenty-one" — 
that  is,  time  is  affixed  not  to  the  gift^  but  to  the  payment  of  it. 

It  is  true  the  testator  created  a  trust  for  his  wife  during  life 
or  widowhood,  but  this  was  simply  for  the  convenience  of  the 
estate,  and  is,  moreover,  within,  expressly,  the  second  exception 
to  the  general  rule,  and  the  principle  which  declares  that  where 
the  enjoyment  is  divided  into  periods,  the  fragments  vest  at  the 
same  time,  and  strengthens  our  view  of  the  case,  unless  it 
appears  that  the  general  intention  of  the  testator  will  bo 
destroyed. 

What  then  was  the  general  intention?  Clearly  to  provide  for 
his  daughter-in-law  and  her  children,  not  as  a  class,  but  as 
individuals ;  hence  he  not  only  names  them  each,  but  declares 
they  shall  take  "share  and  share  alike"  Now  while  as  a 
general  rule  residuary  legatees  take  as  joint  tenants,  yet  where 
words  of  severance  are  used,  the  general  rule  gives  way,  and  it 
requires  no  authority  to  prove  thjit  the  words  "  share  and  share 
alike,"  are  just  the  words  which  destroy  the  joint  tenancy. 
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It  is  true  that  even  these  words  may  be  disregarded  in  a 
clear  case,  but  this  is  not  such  an  one,  for  it  is  very  difficult  to 
believe  (this  will  having  been  executed  prior  to  our  act  of 
1833),  that  the  testator  in  any  contingency  intended  to  exclude 
the  children  of  either  of  his  grandchiTdren,  should  either  grand- 
child die  in  his  lifetime  leaving  issue.  Again,  there  is  no  lim- 
itation over,  and  while  in  devises  of  realty  words  of  limitation 
must  be  added  to  give  more  than  a  life  estate,  in  bequests  of 
personalty  the  rule  is  that  words  of  qualification  are  required 
to  restrain  the  extent  and  duration  of  the  estate.  See  Roberts 
Appeal,  9  P.  F.  S.  74. 

Exceptions  sustained,  and  decree  according  to  principles  above 
stated. 

[Legal  Gfwette,  June  17, 1870^  VoL  9;  p.  190.] 
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In  re  WILL  OF  DAVID  B.  KENNEDY. 

The  certificate  of  the  clerk  of  a  Surrogate's  Court  in  New  Tork,  that  the  •nrromte  is 
the  preeidiDir  magistrate  in  that  court,  is  not  necessary  to  be  appended  to  an  ezem- 
pUficatlon  of  a  will  from  that  State,  in  order  to  admit  the  will  to  record  and  the 
issniDg  of  letters  testamentary  upon  It,  ia  Peonsylyanla. 

To  William  A.  Leech,  Esquire,  Register  of  Wills  for  the  City 
and  County  of  Philadelphia. 

Sir  : — On  the  30th  of  April,  1870, 1  offered  to  you  for  probate 
a  copy  of  t^e  will  of  David  S.  Kennedy,  late  of  the  city  of  New 
York,  deceased,  which  will  was  proved  in  the  county  and  State 
of  New  York,  according  to  the  laws  thereof,  and  duly  authenti- 
cated ;  I  produced  also  therewith  a  copy  of  record  of  the  pro- 
ceedings for  the  probate  of  the  original  of  said  will,  and  of  the 
letters  testamentary  issued  thereon  by  the  surrogate  of  said 
county  of  New  York,  attested  by  the  clerk  of  the  Surrogate's 
Court  of  said  county,  and  with  the  certificate  of  Robert  C. 
Hutchings,  Esquire,  the  surrogate  and  the  presiding  magistrate 
of  said  Surrogate's  Court  that  the  exemplification  of  said  will, 
probate  and  letters  testamentary  was  authenticated  in  due  form 
and  by  the  proper  officer  •  and  requested  that  letters  testamen- 
tary thereon  might  be  granted  by  you  to  me  as  one  of  the  execu- 
tors named  in  said  wilL 

As  it  may  be  a  doubtful  question  whether,  in  addition  to  the 
certificates  mentioned,  the  clerk  of  the  Surrogate's  Court  afore- 
said should  not  also  have  given  a  certificate  under  the  seal  of 
the  court,  that  the  said  Robert  0.  Hutchings  was  the  presiding 
magistrate  of  said  court. 

I  respectfully  request  that  you  will  appoint  a  Register's  Court 
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for  the  decision  of  the  question,  whether  such  additional  certifi- 
cate of  the  clerk  of  said  Surrogate's  Court  is  necessary,  in  order 
to  the  admission  hy;  you  of  said  will  to  probate,  and  the  grant- 
ing of  letters  testamentary  to  me  thereon. 

As  one  of  the  children  of  testator,  and  a  devisee  under  the 
will,  I  am  a  **  person  interested," 

Annexed  are  copies  of  said  attestation  of  the  clerk  and  certifi- 
cate of  the  presiding  magistrate. 

Very  respectfully, 

Robert  Lenox  Kennedy, 
By  his  Attorney,  Sam'l  C.  Perkins. 
Philadelphia,  May  5, 1870. 

State  and  County  of  New  York, 
Surrogate's  Office,  ss. 

I,  Morgan  A.  Dayton,  Jr.,  clerk  to  the  Surrogate's  Court  of 
said  county,  do  hereby  certify,  that  I  have  compared  the  fore- 
going copy  of  the  last  will  and  t^tament  of  David  S.  Kennedy, 
deceased,  together  with  the  probate  thereof  and  the  letters  testa- 
mentary, granted  thereon,  with  the  original  record  thereof,  now 
remainmg  in  this  ofilce,  and  have  found  the  same  to  be  a  cor- 
rect transcript  therefrom,  and  of  the  whole  of  such  original 
record. 
In  testimony  whereof,  I  have  hereunto  set  mv  hand  and  ofilcial 

seal  of  oflice  of  said  surrogate,  this  twenty-eighth  day  of  April, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

seventy. 

[l.  s.]  Morgan  A.  Daytion,  Jr., 


[n.  8.  L  R.  s.  5  a] 


Clerk  to  the  Surrogate's  Court. 


State  and  County  of  New  York, 
Surrogate's  Office,  ss, 

I,  Kobert  C.  Hutchings,  surrogate  of  said  county,  and  pre- 
siding i)ia^istrate  of  the  Surrogate's  Court,  do  hereby  certify 
that  the  foregoing  exemplification  of  the  last  will  and  testa- 
ment of  David  S.  Kennedy,  deceased,  together  with  the  probate 
thereof  and  the  letters  testamentary  granted  thereon,  is  authen- 
ticated in  due  form,  and  by  the  proper  officer. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  official 
seal  of  the  Surrogate's  Court,  this  twenty-eighth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy. 

[l.  s.]  Robert  C.  Hutchings, 

Surrogate. 
[u.  B.  I.  r.  8. 5  a] 
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And  now,  to  wit:  May  17th,  1870,  this  case  came  on  to  be 
heard  before  the  Register's  Court,  and  was  argued  by  counsel, 
whereupon,  after  consideration,  it  is  ordered  and  adjudged  and 
decreed,  that  the  will  of  David  S.  Kennedy,  within  mentioned, 
be  admitted  to  probate  by  the  register  of  wills  of  the  county  of 
Philadelphia,  upon  the  exemplification  of  the  record  of  pro- 
ceedings within  mentioned,  and  that  the  said  register  grant 
letters  testamentary  thereon,  to  one  or  more  of  the  executors 
named  therein,  or  letters  of  administration,  with  the  will  an- 
nexed, as  the  circumstances  of  the  case  may  require,  in  the  saine 
manner  as  if  the  x)riginal  will  had  been  proved  before  said 
register,  and  application  made  to  him  to  commit  the  adminis- 
tration of  said  estate  to  the  person  or  persons  properly  entitled 
thereto. 

James  R.  Ludlow, 

E.  M.  Paxson, 

Wm.  a.  Leech,  Register. 

[Legid  Gftsette,  June  17, 1870,  VoL  %  p.  190.] 


Rcgister*s  Court,  Philadelphia  County. 

In  re  ESTATE  of  GEO.  A.  ALTER,  DEC'D. 

A  husband  and  wife  made  wills  in  each  other's  faTor,  but  by  mistake  each  signed 
the  will  of  the  other.  After  the  death  of  the  husband  an  act  of  Assembly  was 
passed,  giving  the  Ke«(l8ter'B  Court  the  power  of  a  court  of  chancery  and  author- 
ising it  at  the  petition  of  the  wife  to  reform  the  paper  and  admit  it  to  probate  on 
proof  of  the  alleged  mistake.    On  the  filing  of  the  peiitiim  authorized,  Bdd : 

1.  That  the  Jurisdiction  of  chancery  would  only  attach  after  probate. 

2.  That  it  has  Jurisdiction  only  to  construe  or  reform  an  instrument  already 
made,  it  cannot  execute  one. 

8.  The  will  in  this  instance  is  a  manifest  absurdity,  as  it  purports  to  give  all  the 
property  of  the  wife  to  herself,  and  the  real  and  personal  estate  of  8.  A. 
Alter  vested  on  his  death  in  his  heirs^t-law  and  distribntees  under  the 
intestate  acts,  and  no  special  legislation  could  divest  their  rights :  as  against 
them  it  was  unconstitutional. 

Sur  petition  to  reform  will. 

Opinion  by  Ludlow,  J.    Delivered  June  18th,  1870. 

George  A.  Alter  and  Catharine  his  wife  each  determined  to 
make  a  will,  and  each  intended  to  give  to  the  survivor  the 
property  he  or  she  [jossessed.  Two  wills  were  prepared  for  exe- 
cution, and  as  was  supposed  were  duly  executed,  and  then 
placed  in  separate  envelopes.  The  husband  died,  and  on  an 
examination  of  the  envelope  containing,  as  was  thought,  hia 
will,  it  was  discovered  that  the  husband  had  signed  his  wife's 
will,  and  the  wife  had  signed  the  husband's  will. 

In  this  dilemma  the  wife  obtained  legislation,  and  an  act  of 
Assembly  was  passed  authorizing  her  to  file  a  petition  stating 
the  facts,  and  upon  proof  of  "the  alleged  mistake"  to  the  satis- 
faction of  the  Register's  Court,  that  tribunal  is  clothed  with 
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"the  powers  of  a  court  of  chancery,"  and  is  authorized  "to 
reform  said  paper-writing,"  and  "  to  have  entered  in  the  office 
for  the  Register  of  Wills  in  and  for  the  citv  and  county,  the 
said  paper-writing,  which  he  (George  A.  Alter)  intended  to 
execute  as  his  last  will  and  testament,  as  if  the  said  writing 
had  been  signed  by  him,  with  his  own  hand  and  seal,  and  not 
by  his  said  wife  Catharine." 

The  petition  contemplated  by  the  act  of  Assembly  has  been 
filed,  notice  was  duly  given  to  tne  heirs-at-law  of  the  decedent, 
and  they  resist  this  application.  It  ought  further  to  be  added 
that  the  wife  of  George  A,  Alter,  not  only  survived  her  hus- 
band, but  is  now  alive :  and  we  have  no  doubt,  as  a  matter  of 
fact,  that  a  clear  mistake  was  made  in  the  execution  of  these 
papers. 

We  will  be  best  able  to  perform  our  duty  if  we  first  deter- 
mine what,  exactly,  we  are  asked  to  do  in  this  case.  Clearly, 
we  are,  in  general  terms,  to  reform  a  last  will  and  testa- 
ment;  but  which  will  is  to  be  reformed?  Undoubtedly  the  will 
which  has  been  executed  by  the  wife  in  due  form  of  law,  and 
which  is  upon  its  face  a  testamentary  disposition  of  property,  by 
a  woman  who  is  now  alive,  and  whose  will  is  therefore  ambu- 
latoiy  until  her  death.  Nor  is  this  all.  We  must  go  further,  and 
by  virtue  of  a  legislative  edict  strike  otit,  in  fact  and  in  law,  the 
name  of  the  wife,  and  thus  execute  a  will  for  a  dead  man. 

Such  legislation  as  this,  was,  we  think,  never  before  heard  of, 
and  if  it*can  stand  the  test  of  judicial  criticism  will  work  a 
revolution  in  our  law. 

For  the  following  reasons  we  think  the  act  is  fatally  defec- 
tive: — 

1.  If  a  court  of  chancery  ever  had  jurisdiction  in  matters 
of  probate,  that  power  is  now  considered  to  be  obsolete.  Spen- 
cer's Ecj.  Juris.,  ch.  vi.,  p.  701 ;  Adams'  Eq.,  ch.  iv.,  p.  248-9 ;  Id. 
178.  In  or  can  jurisdiction  attach  until  after  probate.  Allen  v. 
McRierson^  1  Hs.  Lds,  Ca.,  191 ;  Story's  Eq.  Juris.,  sec.  140 ;  see 
also  Id.,  ch.  xxxix.,  sec.  1445-7. 

And  a  court  of  equity  cannot  in  any  event  dispense  with  the 
regulations  prescribed  by  the  Legislature  as  it  regards  formali- 
ties necessary  in  the  execution  of  wills.  (1  Fremm.  Ch.  130.) 
Adams  in  his  work,  commenting  upon  this  point,  declares  that 
"  a  will  cannot  be  corrected  by  evidence  of  mistake  so  as  to 
supply  a  clause  or  word  inadvertently  omitted  by  the  drawer 
or  copier,  for  there  can  be  no  will  without  the  statutory  forms." 
And  this  principle  is  correctly  stated  if  we  regard  it  as  apply- 
ing to  the  formalities  required  by  statute.  Story,  in  his  work 
upon  equity,  remarks: — ^'^It  will  be  found,  we  think,  upon 
examination,  that  American  courts  of  equity  have  not  inter- 
fered to  correct  alleged  mistakes  in  the  execution  of  wills,  either 
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as  to  statutory  requisites  or  the  manner  of  writing,  as  by  insert- 
ing the  name  of  another  legatee,"  and  adds,  "  The  extent  to 
which  the  English  equity  courts  have  sometimes  carried  this 
branch  of  their  remedial  powers,  has  more  the  appearance  of 
making  wills  as  they  (testators)  probably  would  do  if  now  alive, 
than  carrying  them  into  effect  as  they  were  in  fact  made,  1 
Story  Eq.,  sec.  180.  (a)  It  is  well  settled  that  Chancery  never 
relieves  against  a  statute.  Comyn's  Dig.,  tit.  Chancery,  3  F. 
6,  7,  8;  S^g wick's  Stat,  and  Const.  Law,  104. 

In  the  further  investigation  of  the  subject  it  is  to  be  remarked, 
that  among  the  host. of  cases  cited  by  counsel  for  the  wife,  not 
one  of  them  is  at  all  like  this  cause,  and  for  the  reason,  that  w  hile 
deeds,  contracts,  and  wills  have  been  reformed,  the  effort  has 
invariably  been  made  to  find  out  an  intention  in  an  instrument 
having  a  legal  existence,  and  not  to  execute  a  paper.  Hence  it 
has  been  wisely  said,  "  In  the  construction  of  wills  indulgence 
has  been  shown  to  the  ignorance,  unskilfulness,  and  even  negli- 
gence of  testators,  and  no  degree  of  technical  informality,  or 
of  grammatical,  or  orthographical  error  will  deter  the  court 
from  giving  effect  to  an  intention ; "  but  it  is  to  be  observed 
that  in  every  case  which  has  come  to  our  knowledge  a  will, 
duly  executea,  has  been  before  a  court  of  law  or  of  equity.  A 
diligent  search  has  failed  to  produce  a  single  instance  in  which 
a  court  of  law  or  of  equity  has  ever  executed  a  will,  while  in 
a  case  reported  in  14  Jurist,  402,  the  Prerogative  Court  in  Eng- 
land refused  probate  in  a  cause  precisely  similar  to  this  one, 
except  that  the  parties  executing  the  supposed  wills  were  sis- 
ters, and  not  husband  and  wife,    it  is  thus  reported : — 

"  Harding  applied  for  probate  of  the  will  of  the  deceased  to 
be  granted,  the  signatures  of  the  two  wills  being  respectively 
restored  to  their  original  state,  on  a  suggestion  that  a  court  of 
equity  might  put  a  construction  on  the  contents  of  the  one  now 
before  the  court. 

"Sir  H.  Jenner  Fust — Two  ladies  lived  together,  and  -they 
determined  to  make  what  I  may  call  mutual  wills.  The  wills 
are  the  same  mutatis  mutandis;  they  were  drawn  up  and 
executed,  that  is  if  executed  they  are,  at  one  aiid  the  same 
time,  but  unfortunately  each  signed  the  other's  will.  After 
the  death  of  one  of  them  the  solicitor  altera  them,  so  as  to 
make  one  of  them  appear  as  that  of  the  other,  and  I  need 
scarcely  say  that  he  has  erred  in  so  doing.  But  what  is  to  be 
done  with  this  paper?  It  is  not  the  will  of  the  deceased,  and 
it  purports  to  give  all  her  property  to  herself — a  manifest 
absurdity.    I  must  reject  the  motion. 

If  we  are  not  much  mistaken,  it  was  a  vain  thing  to  endeavor 
to  clothe  the  Register's  Court,  in  this  case,  with  chancery 
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powers,  for  it  is  evident  that  courts  of  chancery  have  no  such 
jurisdiction  as  is  now  contended  for. 

2.  It  has,  however,  been  argued,  that  legislation  in  this 
instance  cured  all  defects,  for  we  may  consider,  under  the  act, 
evidence  of  intention,  in  a  case  in  which  there  is  no  latent 
ambiguity ;  and,  secondly,  this  act  of  Assembly  has  repealed 
in  eflfect  and  for  the  purposes  of  this  case  our  statute  of  wills. 

It  is  too  clear  for  argument  that,  in  the  present  condition  of 
our  law,  the  evidence  produced  in  this  case  would  have  been 
rejected  but  for  this  statute,  because,  as  we  have  before  said, 
there  is  here  no  latent  ambiguity;  and,  possibly,  legislative 
authority  might  have  been  all  powerful  but  for  article  nine  in  our 
bill  of  rights,  which  declares,  among  other  things,  that  no  man 
can  be  "  deprived  of  his  life,  liberty,  or  property,  unless  by  the 
judgment  of  his  peers,  or  the  law  of  the  land,"  and  this  article 
presents  to  this  petitioner  an  insurmountable  barrier.  In  Nor- 
man  v.  Heish^  5  W.  &  S.  173,  when  the  attempt  was  made  to 
give  an  inheritable  source,  as  well  as  descendible  quality,  to 
the  blood  of  one  Christopher  Norman,  which  it  did  not  possess 
while  he  lived,  the  chief  justice,  commenting  on  the  section  of 
the  declaration  of  rights  above  quoted,  says  with  a  power  the 
force  of  which  can  now  be  appreciated.  "What  law?  un- 
doubtedlv  a  pre-existent  rale  of  conduct  declarative  of  a  penalty 
for  a  pronibited  act ;  not  an  ex  post  facto  rescript  or  decree  made 
for  the  occasion. 

"The  design  of  the  convention  was  to  exclude  arbitrary 

Eower  jfrom  every  branch  of  the  government,  and  there  would 
e  no  exclusion  of  it  if  such  rescripts  or  decrees  were  allowed 
to  take  eftect  in  the  form  of  a  statute.  The  right  of  property 
has  no  foundation  or  security  but  the  law,  and  when  the  Legis- 
lature shall  successfully  attempt  to  overturn  it,  even  in  a  single 
instance,  the  liberty  of  the  citizen  will  be  no  more." 

What  proposition  can  be  clearer,  than  that  at  the  moment 
the  breath  went  out  of  the  body  of  George  A.  Alter,  his  estat-e, 
real  and  personal,  vested,  in  full  property,  in  his  heirs-at-law 
and  distributees  under  the  intestate  law  of  Pennsylvania?  It 
is  true,  he  may  have  intended  to  execute  a  will,  but  he  did  not 
in  fact  so  do ;  he  signed  a  paper,  but  not  his  will ;  and  the  ca^e 
is  not  harder  than  that  of  a  person  who,  in  disregard  of  our 
statute  of  wills,  signs  his  name  at  the  top  in  place  of  the  end 
thereof,  or  who  adds  a  codicil  and  does  not  execute  it,  or  who 
dies  while  his  professional  adviser  in  preparing  his  will. 

This  is  a  hard  case,  but  the  injury  which  would  be  inflicted 
upon  society  by  giving  eftect  to  this  act  would  be  infinitely 
greater  than  any  evil  which  will  flow  from  a  disregard  of  it. 
And  the  time  has  not  yet  arrived  when  by  any  process  of  legal 
ingenuity,  aided  by  legislative  action,  the  property  of  one  man 
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can  be  arbitrarily  given  to  another  by  any  "  rescript  or  decree," 
as  Chief  Justice  Gibson  calls  it,  such  as  is  presented  to  our 
notice  in  this  case. 

Without  power  at  law  or  in  equitj^  to  aid  this  petitioner,  and 
with  a  constitutional  provision  staring  us  in  the  face,  we  must 
decline  to  grant  the  prayer  of  this  petition. 

Petition  dismissed. 

(Affirmed  by  the  Supreme  Court,  in  Alter's  Estate,  8  Legal  Gazette,  63.) 

Prior  to  the  passage  of  the  act  of  Assembly,  the  paper  had 
been  offered  for  probate,  before  William  A.  Leech,  Kegister  of 
Wills,  and  rejected,  because  not  legally  executed. — Editor. 

[Legal  Ooiette,  Juoe  24, 1870,  Vol.  2,  p.  190.] 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 

BTEINBAKER  v.  WILSON  ft  YOUNa. 

1.  A  JadgTnent  note  g^yen  by  a  third  person  in  relief  of  one  arrested  on  a  charge  of 
obtaining  monej  under  false  pretences,  to  obtain  his  discharge,  after  the  contents 
have  been  fully  explained  to  him,  and  the  intention  to  assign  it  to  the  prosecutor 
who  wonid  enforce  its  collection  at  maturity  has  been  made  known  to  him,  is  yalid, 
and  a  chancellor  will  not  forbid  its  collection  by  execution. 

9.  It  Is  competent  for  a  prosecutor  in  a  case  of  false  pretences  to  compound  the  offence, 
it  being  a  misdemeanor. 

Opinion  by  Paxson,  J.    Delivered  June  4th,  1870. 

This  case  comes  before  us  upon  bill,  answer  and  proofs,  and 
is  an  application  to  restrain  proceedings  at  law.  The  defend- 
ants have  issued  an  execution  against  the  plaintift"  in  the 
District  Court,  No.  7,  of  July  Term,  1868,  upon  a  judgment 
entered  in  said  court  by  confession,  and  under  which  said  exe- 
cution the  personal  property  of  the  plaintiff  in  this  proceeding 
has  been  levied  upon. 

The  plaintiff  avers  that  he  is  unable  to  read  or  write,  and 
siffns  his  name  by  a  mere  mechanical  effort.  That  Hugh 
W  ilson,  one  of  the  defendants  herein,  was  arrested  upon  a  charge 
of  obtaining  money  by  means  of  false  pretences,  upon  a  warrant 
issued  on  the  2l8t  day  of  December,  1867,  by  the  recorder  of 
the  City  of  Philadelphia,  on  the  oath  of  William  Young,  one 
of  the  defendants  in  this  bill.  That  the  said  plaintiff,  at  the 
request  of  the  said  Hugh  Wilson,  became  bail  for  the  latter  for 
his  appearance  before  the  recorder,  and  that  subsequently,  to 
w^it:  December  27th,  1867,  he  signed  another  paper,  which 
Wilson  said  was  necessary  to  perfect  the  proceedings  before  the 
recorder;  and  that  he  subsequently  ascertained  that  the  said 
paper  of  December  27th,  was  a  judgment  note  for  the  sum  of  * 
$1,500,  with  power  to  enter  judgment  thereon,  with  a  waiver 
of  exemption.     That  subsequently,  to  wit,  on  the  10th  day  of 
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January,  1868,  the  plaintiff  signed  another  paper,  under  the 
impression  it  was  necessary  to  further  perfect  the  said  proceedings 
before  the  alderman,  but  which  he  afterwards  ascertained  was 
a  certificate  that  he  (the  said  plaintiff)  had  no  set-off  to  the 
said  judgment  note.  That  neither  of  the  said  papers  was  read 
over  to  the  said  plaintiff,  and  that  he  supposed  they  had  refer- 
ence only  to  the  appearance  of  the  said  Wilson  before  the  recor- 
der to  answer  the  said  charge.  The  bill  further  avers  that  the 
said  Hugh  Wilson  delivered  the  said  note  to  the  said  William 
Young,  to  secure  an  antecedent  indebtedness,  either  his  own,  or 
that  of  a  third  person.  The  prayer  of  the  bill  is  for  an  injunc- 
tion to  restrain  the  plaintiff  from  further  proceeding  upon  his 
fi,  fa.,  and  that  he  may  be  decreed  to  enter  satisfaction  upon 
said  judgment. 

The  defendants  have  each  filed  an  answer  to  the  said  bill. 
The  defendant  Young,  alleges  substantially,  that  he  placed 
$1,350  in  Wilson's  hands  to  invest  upon  a  judgment  against 
one  John  Horning,  for  $1,500.  That  he  subsequently  ascer- 
tained the  Horning  judgment  to  be  a  fraud — there  being  no 
such  person.  Whereupon  he  had  Wilson  arrested  for  obtaining 
money  by  false  pretences,  and  that  the  plaintiff,  Steinbaker, 
became  bail  for  his  appearance.  That  subsequently  an  arrange- 
ment was  made  to  settle  the  case  before  the  alderman,  upon 
Wilson's  giving  security  for  the  money,  and  that  in  pursuance 
of  this  arrangement,  the  plaintiff,  Steinbaker,  executed  this 
judgment  note  in  favor  of  Wilson,  which  note  was  afterwards 
transferred  to  Mr.  Young.  That  the  plaintiff  was  fully  advised 
of  the  character  of  the  note,  and  the  purpose  to  which  it  was  to 
be  applied. 

The  evidence  in  this  case  clearly  shows  that  if  plaintiff  did 
not  understand  the  transaction  at  the  time  he  signed  the  note, 
and  the  certificate  that  he  had  no  set-off,  he  might  and  ought 
to  have  known  it.  There  was  no  fraud  practised  upon  him. 
On  the  contrary,  there  seems  to  have  been  an  effort  on  the  part 
of  Mr.  Young,  or  his  counsel,  to  deter  Mr.  Steinbaker  from 
signing  the  papers.  Wm.  G.  McCauUy,  a  witness  to  the  trans- 
action, says :  "  Seeing  that  the  security  offered  could  not  be 
objected  to,  I  proceeded  to  order  searches,  expecting  to  find 
claims  in  the  way,  which  would  be  my  excuse  for  objecting  to 
Steinbaker's  note.  *  *  *  They  showed  three  judgments  in  the 
Common* Pleas;  one  of  $34,  one  of  $63.57,  and  a  nonsuit.  *  *  * 
I  sent  the  searches  to  Mr.  Wilson,  and  they  were  returned  to  me 
in  a  few  days  marked  satisfied.  Mr  Wilson  informed  me  that 
Mr.  Steinbaker  had  paid  the  claims,  the  searches  being  clear. 
♦  *  *  I  then  made  an  appointment  with  Mr.  Wilson  to  brin^ 
Mr.  Steinbaker.  In  the  meantime,  I  consulted  with  Mr.  Black 
as  to  the  proper  method  of  deterring  Mr.  Steinbaker  from  giv- 
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ing  his  note ;  we  concluded  that  we  would  make  an  appoint- 
ment with  Mr.  Steinbaker,  and  at  the  time  of  meeting  explain 
to  Mr.  Steinbaker  that  proceedings  would  be  commenced  on 
his  note,  as  soon  as  it  should  fall  due,  to  recover  fifteen  hundred 
dollars  with  interest  from  the  date  of  it.  This  we  supposed 
would  deter  him.  The  meeting  took  place,  and  Mr.  Black  and 
myself  both  explained  to  Mr,  Steinbaker^  in  presence  of  Mr.  Wilson, 
that  he  would  be  called  on  for  the  money  at  trie  expiration  of  the  time 
forpa-fpneat  We  explained  to  him  that  the  note  toas  to  be  assigned 
to  William  Young.  lacked  him  if  he  knew  the  nature  of  the  note  ; 
he  waved  m£  qff  with  his  handy  and  said:  Ilcnow  all  about  notes^ 
I  have  given  enough  of  them.  Mr.  Black  and  I  consulted  together, 
and  concluded  to  draw  a  formidable  declaration  of  no  set-off, 
intending  to  read  it  distinctly  to  hun,  as  a  last  effort  to  deter 
him ;  the  paper  was  preparea  by  Mr.  Black ;  it  is  marked 
Exhibit  ^D ;'  it  was  read  to  him  distinctly  and  aloud ;  he  says 
that  is  all  right,  I  will  sign  that ;  and  both  he  and  Mr.  Wilson 
signed  it  in  my  presence. 

Surely  a  man  who  signs  a  judgment  note  under  such  circum- 
stance, has  no  ground  upon  which  to  rest  an  allegation  that  he 
was  imposed  upon.  Searches  were  taken  out,  encumbrances 
paid  off  against  his  property,  in  order  to  make  the  judgment  a 
first  lien,  and  he-  was  expressly  warned  that  he  would  be  called 
upon  to  pay  the  money  upon  the  maturity  of  the  note.  He  was 
also  told  that  the  note  was  to  be  assigned  to  Young ;  and  it 
was  therefore  equivalent  to  giving  the  note  directly  to  Young. 

The  only  other  ground  upon  which  the  note  was  assailed, 
was  want  of  consideration.  That  there  was  no  consideration 
moving  between  Young  and  Steinbaker,  and  that  the  former 
took  tne  note  subject  to  the  equities  between  Wilson  and  the 
latter. 

There  is  nothing  in  the  law  to  prevent  the  prosecutor  in  a 
case  of  false  pretences,  from  compounding  the  oftence,  and  aban- 
doning the  prosecution.  If  the  defendant  will  make  restitution, 
there  is  no  legal  objection  to  its  reception  by  the  prosecutor, 
the  offence  being  a  mere  n^isdemeanor.  If  the  defendant  may 
make  restitution,  he  may  do  so  by  paying  the  cash,  or  he  maj 
give  his  note  or  other  oblis^tion  therefor,  if  the  prosecutor  is 
willing  to  accept  it.  And  it  he  may  give  his  note  he  may  give 
security  therefor,  and  if  the  surety  understand  the  nature  of 
the  transaction,  he  will  be  bound/  In  this  case,  we  think  the 
evidence  establishes  the  fact  beyond  any  reasonable  doubt,  that 
the  plaintiff  understood  he  was  giving  this  note  to  help  Wilson 
out  of  his  difficulty.  He  knew  it  was  to  be  handed  over  imme- 
diately to  Young.  And  he  knew  all  about  the  difficulty  between 
Wilson  and  Young.  Besides,  if  he  did  not  know,  he  ought  to 
have  known.  He  had  every  opportunity  to  learn  the  truth,  and 
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if  he  permitted  his  name  to  be  used  for  the  purpose  of  effecting 
this  settlement,  and  thereby  induced  Young  to  give  up  the  hold 
he  had  upon  Wilson  by  means  of  the  criminal  law,  he  is  estop- 

dfrom  setting  up  a  defence  to  it  of  this  nature.  If  any  fraud 
been  practised  upon  him,  he  would  have  been  entitled  to 
relief;  but  if  a  man  will  shut  his  eyes  so  that  he  will  not  see, 
and  close  his  ears  so  that  he  will  not  hear,  and  has  permitted 
other  parties  to  change  their  relations  by  reason  of  his  conduct, 
he  has  no  claim  upon  the  sound  discretion  of  a  chancellor ;  and 
upon  him  must  rest  the  consequences  of  his  own  act,  although 
subsequent  reflection  miay  have  led  him  to  the  conclusion  that 
it  was  an  act  of  folly. 

Bill  dismissed. 

Chapman  Freeman  and  JDavid  W.  Sellers y  JEsqs.y  for  plaintiff. 

Maurice  Blacky  Esq.,  for  defendant. 

[Legal  Qazette,  July  1, 187u,  Vol.  2,  p.  204] 


Court  of  Common  Pleas,  Philadelphia  County, 

In  Equity. 


RBECB  V,  HENDRICKS. 

A  bODcl  between  tlie  yendor  and  the  vendee  and  his  asslsms  of  a  milk  route,  with 
coDdltion  that  the  former  will  not  sell  milk  on  the  roote,  will  be  enforced  in  equity 
in  favor  of  the  aaaigns  of  the  latter,  although  there  is  a  penalty  contained  in  it  for 
its  breach. 

Opinion  by  Paxson,  J.    Delivered  June  18th,  1870. 

This  is  a  motion  to  dissolve  a  special  injunction  granted 
under  the  five-day  rule.  Prior  to  the  seventeenth  day  of  May, 
A.  D.  1869,  the  defendant  had  what  is  known  as  a  milk  route 
in  Germantown,  and  having  acquired  a  good  run  of  custom  and 
good-will  on  said  milk  route,  on  the  day  above  mentioned,  sold 
out  his  said  milk  route  for  the  sum  of  six  hundred  dollars  to 
one  of  the  complainants,  David  T.  Beece,  and  executed  an  agree- 
ment under  his  hand  and  seal,  covenanting  inter  alia  with  the 
said  Reece  that  "he,  the  said  Grarret  Hendricks,  or  any  of  his 
family,  should  not  at  any  time  thereafter,  furnish  milk  on  said 
route  in  Germantown;"  and  for  the  true  performance  thereof, 
the  said  defendant,  Garrett  Hendribks,  bound  himself  unto  the 
said  Beece,  his  executors,  administrators  and  assigns  in  the 
penal  sum  of  six  hundred  dollarst 

The  said  Reece  served  milk  on  said  route  for  some  time  in 
pursuance  of  said  agreement,  and  on  the  12th  of  April,  1870, 
for  the  consideration  of  six  hundred  dollars,  sold  and  assigned 
the  same  to  the  complainant,  John  Cannon,  who  thereafter  pro- 
ceeded to  furnish  milk  to  the  persons  requiring  it  upon  said 
route,  and  is  still  engaged  therein.    The  said  defendant,  since 
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his  sale  of  the  said  route  to  Reece,  has  continued  and  still  does 
furnish  milk  alon^  the  line  of  said  route,  the  boundaries  whereof 
are  specified  in  said  bill,  in  violation  of  his  said  agreement. 

This  is  a  most  palpable  breach  of  faith.  The  defendant  sold 
the  good- will  of  his  milk  route  and  received  the  proceeds  thereof, 
and  with  the  consideration  money  in  his  pocket,  seeks  to  de- 
prive his  vendee  of  the  benefit  of  his  purchase  by  attempting 
to  get  back  his  old  customers  in  direct  violation  of  his  agree- 
ment. He  contends  that  equity  will  not  enforce  specific  per^ 
formance  of  said  agreement,  because. 

First.    It  is  in  restraint  of  trade  and  therefore  void. 

Second.  It  cannot  be  enforced  by  complainant  because  he  is 
the  assignee  of  Reece,  and 

Third.  The  agreement  contains  a  penalty  for  its  non-per- 
formance and  that,  therefore,  there  is  a  full  and  complete  rem- 
edy at  law. 

There  would  have  been  force  in  the  first  objection,  if  there 
had  been  a  covenant  not  to  carry  on  the  business  or  serve  milk 
anywhere.  But  covenants  restraining  the  exercise  of  trade  in 
a  particular  place,  and  not  covenants  in  general  restraint  of 
trade  have  been  repeatedly  sustained.  Harrison  v.  Ooodmaru  2 
Madd.  Ch.  Rep.  198;  Williams  v.  Williams,  2  Swanst.  R  258; 
Palmer  v.  Haines,  1  Parsons,  476. 

Nor  does  the  fact  that  Cannon  is  the  assignee  of  Reece  help 
the  defendant.  He  has  covenanted  with  Rcece  and  his  assians. 
Why  should  not  Reece,  who  has  paid  value  for  this  thing, 
transfer  it  for  value  to  his  successor?  Who  is  injured  thereby? 
not  the  defendant  certainly,  who  has  sold  out  and  been  paid  for 
all  his  interest  in  the  route.  This  court  recently  decided  in  the 
case  of  the  Joseph  Dixon  Crucible  Co.  v.  Guggenheim,  reported  in 
the  Legal  Gazette  of  April  8th,  1870,  that  the  right  to  a  trade- 
mark would  pass  by  assignment.  This  partakes  somewhat  of 
the  same  nature.  It  is  the  good  will,  the  credit,  reputation  and 
confidence  acquired  by  attention  to  business,  and  for  the  encour- 
agement of  industry  and  fair  dealing,  should  be  protected  by 
the  courts  to  a  proper  extent. 

The  plaintiff  may  have  his  remedy  at  law  for  the  breach  of 
the  agreement,  but  it  is  not  an  adequate  remedy.  Nothing  but 
a  decree  in  equity  can  do  complete  and  perfect  justice  in  such  a 
case  as  this.  The  insertion  of  a  penalty  in  the  covenant  doea 
not  affect  the  complainant's  right  to  equitable  relief.  The 
damages  would  still  have  to  be  proved,  and  they  are  of  such  a 
character  as  to  be  difiicult  of  adjustment.  Had  the  agreement 
provided  for  liquidated  damages  instead  of  a  penalty,  the  result 
might  have  been  different. 

The  motion  to  dissolve  the  injunction  is  refused. 

[Legal  Oaiette,  Juljr  1, 1870,  VoL  2,  p.  801] 
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Supreme  Court  of  Pennsylvania. 

At  Nisi  Priub. 


FOX  V.  VATT8  et  al. 

1.  After  a  judgment  in  the  Supreme  Court  (reported  In  14  P.  F.  Smith,  836)  award- 
ing poseession  of  certain  premises,  then  in  possession  of  the  plaintiff  holdinisc  over 
after  the  expiration  of  a  lease  from  the  defendants'  testator,  to  the  defeudants,  an 
Injunction  will  not  be  Issued  to  restrain  them  from  exeGutinj!;  an  habere  facia$ 
poBeuiouem,  although,  in  the  merits,  the  tenant  may  perhaps  have  been  harshly 
treated  by  the  executors. 

8.  Where  such  a  lessee  in  possession  has  made  an  offer  for  a  renewal  of  his  lease, 
which  is  approved  by  some  of  the  residuary  legatees  but  declined  by  the  executor 
of  the  estate,  a  different  question  would  arise  upon  a  bill  filed  by  a  legatee. 

Opinion  by  Rbad,  J.     Delivered  July  5th,  1870, 

Robert  Fox  leased  from  Isaac  Brown  Parker,  the  premises 
on  the  north  side  of  Walnut  street  above  Eighth  street,  then 
known  as  the  '^Continental  Theatre,"  and  since  known  as 
Fox's  American  Theatre,"  for  a  period  of  four  years,  at  a  rental 
of  three  thousand  dollars,  besides  the  payment  of  all  taxes, 
water  rents  and  all  other  charges  on  the  premises,  which  are 
now  estimated  at  one  thousand  dollars  per  annum. 

The  lease  was  executed  on  the  27th  February,  1864,  but  the 
term  did  not  commence  until  the  1st  April,  1865,  the  premises 
being  in  the  possession  of  tenants  whose  terms  did  not  expire 
until  that  day.  On  the  19th  September,  1865,  Mr.  Parker  died, 
having  made  his  will  on  the  18th  August  preceding,  of  which 
he  appointed  the  defendants  executors,  and  made  his  seven 
children  his  residuary  devisees  and  legatees. 

On  the  17th  June,  1867,  -  the  theatre  was  destroyed  by  fire, 
and  rebuilt  by  the  plaintiff  in  a  month,  at  a  cost  to  him  of 
nearly  $25,000,  besides  the  entire  cessation  of  business  during 
that  period.  To  this  sum  the  executors  contributed  nothing, 
although  by  the  provisions  of  the  lease,  in  case  of  "  unavoid- 
able casualties,"  of  which  fire  is  one,  the  lessee  was  not  bound 
to  rebuild. 

Whatever  may  have  passed  between  the  parties,  there  being 
only  a  little,  over  twenty  months  of  the  lease  left,  aft^r  this 
heavy  loss  and  expenditure,  the  lessee,  who  by  his  talent  and 
enerffy  had  created  a  prosperous  business,  was  entitled  to  every 
kind  consideration  at  the  hands  of  the  executors. 

They  notified  him  on  the  31st  day  of  March,  1869,  the  very 
day  the  lease  ended,  of  their  desire  to  repossess  the  premises. 
Proceedings  were  instituted  under  the  landlord  and  tenant  act 
of  1772,  and  were  on  the  5th  May,  1870,  terminated  by  the 
Supreme  Court  decreeing  restitution  of  the  premises. 

During  this  period  there  were  negotiations  between  the 
parties,  Mr.  Fox  desiring  to  purchase  or  lease  the  theatre,  and 
from  what  passed  on  the  argument,  I  infer  that  some  of  his 
ofiers  were  approved  by  some  of  the  residuary  devisees. 

6 
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Mr..  Hanson  says  Mr.  Fitler,  a  convej^ancer  of  this  city,  had 
made,  on  behalf  of  Mr.  Fox,  offers  to  the  executors  to  purchase ' 
the  American  Theatre.  These  had  been  declined.  "On  or 
about  the  9th  May,  .1870,  Mr.  J^'itler  made,  on  behalf  of  Mr. 
Fox,  an  offer  to  lease  the  theatre,  under  conditions  particularly 
mentioned  by  him.'' 

Of  this  offer  some  of  the  residuary  devisees  and  legatees 
would- seem  to  have  approved,  for  on  the  11th  May,  Mr.  Will- 
son,  counsel  for  Mrs.  Freeman,  gave  written  notice  "  that  his 
client  was  informed  of  the  offer  to  lease,  made  by  Mr,  Fox,  and 
that  in  case  of  any  loss  of  income  from  a  refusal  to  accept  the 
offer,  she  would  expect  to  hold  the  executors  responsible  for 
her  share." 

At  this  time  the  note  of  the  9th  had  been  delivered  to  Mr. 
Fox.  The  reply  of  Mr.  Hanson  was,  *'  that  of  the  large  amount 
due  to  the  executors,  Mr.  Fox  had  not  paid  a  penny,  and  that 
the  executors  believed  such  payment  should  have  preceded 
any  negotiation  for  a  renewal  of  the  tenancy,  and  that  it  would 
have  been  the  very  best  evidence  of  goodfaith^  that  could  have 
been  offered  by  a  tenant  who  had  purposely  and  inexcusably 
violated  his  covenant  of  lease." 

And  Mr.  Fitler  says,  "  I  was  met  with  an  answer  from  Mr. 
Dougherty,  that  no  further  negotiation  could  be  proceeded 
with  unless  the  back  rent  was  paid." 

On  the  12th,  under  these  broad  intimations,  Mr.  Fitler  says, 
"Mr.  Fox  stated,  that  one  year's  rent  was  due  on  the  1st  April, 
1870 ;  that  the  water  rent  and  taxes  for  1869  had  been  paid  by 
him.  He  gave  me  the  $3,000  for  the  purpose  of  paying  the 
rent."  "  Tne  receipt  was  given  to  me,"  says  Mr.  Fitler,  "  by 
Mr.  Hanson,  another  of  the  attorneys  for  the  Parker  estate, 
specifying  particularly  that  said  $3,000  was  for  rent." 

This  receipt  is  not  produced,  but  Mr.  Hanson  states  its  sub- 
stance as  follows :  "  I  then  gave  Mr.  Fitler  a  receipt  for  the 
$3,000,  inadvertently  expressmg  that  it  was  for  the  rent  of 
the  American  Theatre  from  the  1st  April,  1869,  to  the  1st 
April,  1870,  exclusive  of  taxes,  water  rent,  gas  bills,  license 
fees,  and  the  other  charges  required  by  the  lease  from  I.  B.  Par- 
ker, deceased,  to  be  paid  by  R  Fox." 

Air.  Hanson  being  dissatisfied  with  the  phraseology  of  his 
receipt,  drafted  another.  "I  called,"  says  Mr.  Hanson,  "at 
the  theatre  a  few  minutes  after  12  m.,  and  saw  Mr.  Fox.  I 
explained  to  him  that  I  must  have  the  receipt  which  he  held, 
and  offered  to  exchange  it  for  the  one  now  an  exhibit  to  the 
bill  of  complaint  as  aforesaid.  Mr.  Fox  seemed  not  to  under- 
stand why  I  wanted  the  exchange." 

The  receipts.were  exchanged,  and  the  receipt,  a  copy  of  which 
is  annexed  to  the  bill,  does  not  seem  to  vary  in  substance  from 
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fhe  first  receipt  given  to  Mr.  Fitler.  The  only  change  is  from 
"  rent "  to  '*  use  and  occupation."  Rent  arises  from  contract, 
and  so  does  use  and  occupation.  Use  and  occupation  is  neces- 
sarily with  the  permission  of  the  owner,  and  in  an  action  for 
use  and  occupation,  the  English  common  law  procedure  act 
fi^ives  the  following  form  of  declaration:  "The  defendant's  use 
by  the  plaintiff's  permission  of  messuages  and  lands  of  the 
plaintiff." 

As  to  what  took  place  between  Mr.  Hanson  and  Mr,  Fox  at 
their  interview  on  the  12th  May,  there  is  a  very  important  differ- 
ence of  recollection  between  the  parties.  Mr.  Fox  says,  "at  the 
time  Mr.  Hanson,  one  of  the  counsel  for  the  executors,  asked 
for  the  receipt  for  $3,000  rent  and  sustituted  the  one  for  it 
which  is  attached  to  the  bill,  he  told  me  that  he  wanted  to 
make  it  (the  receipt)  in  a  different  form,  and  then  handed  me 
the  new  one,  which  he  said  would  answer  the  same  purpose,  as 
it  would  enable  me  to  continue  as  a  tenant  for  six  months  any 
how,  to  which  I  replied  that  it  mattered  not  how  the  receipt 
was  written,  if  I  could  retain  the  premises.  I  then  went  on 
and  made  contracts  for  the  coming  season." 

William  I.  Gilmore  says,  "I  am  the  business  agent  of  Robert 
Pox,  the  proprietor  of  the  American  Theatre,  I  was  present 
when  Mr.  Hanson  asked  Mr.  Fox  for  the  receipt  for  the  $3,000 
rent  and  substituted  the  one  for  it  which  is  attached  to  the  bilL 
When  Mr.  Hanson  asked  for  the  old  receipt,  he  told  Mr.  Fox 
that  he  wanted  to  make  it  in  a  different  form,  and  then  handed 
him  the  new  one,  which  he  said  would  answer  Mr.  Fox's  pur- 
pose just  as  well  as  the  other,  as  it  would  enable  him  to  con- 
tinue as  tenant  for  six  months  any  how.  Mr.  Fox  replied  that 
he  didn't  care  how^  the  receipt  was  written,  so  that  he  was 
allowed  to  retain  possession.  Immediately  after  the  conclusion 
of  this  transaction  Mr.  Fox  told  me  to  go  ahead  and  make  con- 
tracts with  artists  for  six  months.  We  have,  since  the  payment 
of  the  $3,000,  re-engaged  all  our  present  employees  consisting 
of  one  hundred  and  twenty-five  persons,  including  band  ana 
mechanics,  and  h^ve  made  all  the  necessary  repairs  for  the  pre- 
eent'season." 

The  judgment  of  the  Supreme  Court  on  the  5th  May,  1870, 
if  carried  out,  gave  the  executors  nothing  but  possession  of  the 
premises.  It  left  the  compensation  for  their  use  by  Mr.  Fox 
from  Ist  April,  1869,  for  future  adjustment  and  litigation.   Ne- 

{^otiations  for  purchase  and  lease  were  going  on,  and  an  offer  to 
ease  was  made  by  Mr.  Fox  upon  terms  approved  by  some  of 
the  cestui  que  trusts.  Upon  the  part  of  the  executors  a  sugges- 
tion was  made,  whilst  an  offer  to  lease  the  theatre  by  Mr.  Fox 
was  pending  and  under  consideration,  that  the  payment  of  the 
money  due  by  him  should  have  preceded  any  negotiation  for  a 
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renewal  of  the  tenancy.  The  natural  construction  put  upon  this 
suggestion  to  pay  back  rent,  would  be  that  the  offer  made 
would  then  be  favorably  considered,  or  at  the  least  was  enter- 
tained by  the  executors.  I  feel  that  the  counsel  proposing  it, 
must  have  had  some  such  idea,  for  it  never  could  have  been  his 
intention  merely  to  collect  an  outstanding.debt. 

Four  days  after  the  payment  of  the  $3,000  an  habere  facias 
possessionem  was  issued. 

The  executor,  in  his  affidavit,  uses  this  strong  language:  "  My 
desire  was,  from  the  time  the  judgment  against  him  was 
affirmed,  to  get  rid  of  him  as  speedily  as  possiUe^  and  to  obtain 
the  possession  of  the  premises  which  had  been  so  long  improp- 
erly withheld  from  me.  I  never  intended  by  anything  that 
was  said  or  done  by  me,  to  waive  my  right  of  instant  possession 
of  the  premises,  or  to  extend  the  tenancy.*' 

If  this  means  that  he  never  intended  to  lease  the  theatre  to 
the  plaintiff,  and  that  he  was  determined  to  have  instant  pos- 
session at  all  events — then  this  trustee  has  placed  his  counsel  in 
an  entirely  false  position. 

The  plaintiff,  on  rebuilding  the  theatre,  certainly  entitled 
himself  to  kind  treatment.  The  testimony  of  Mr.  Fox  and 
Mr.  Gilmore  shows  clearly,  that  they  believed  Mr.  Fox  was  to 
retain  possession  of  the  theatre,  and  that  all  the  contracts  with 
artists  were  made  under  that  belief.  The  effect  .of  turning  the 
plaintiff  out  of  possession,  is  to  deprive  over  a  hundred  per- 
sons of  employment,  nearly  all  engaged  in  a  profession  in 
which  there  are  few  employers,  and  those  scattered  over  the 
Union.  It  is  a  great  hardship,  which  should  not  be  unneces- 
sarily inflicted  upon  innocent  individuals. 

The  plaintiff  has  met  the  defendant  with  what  must  be 
regarded  as  a  fair  offer,  as  it  has  been  approved  by  three  of  the 
residuary  legatees,  and  by  other  persons  in  the  cause.  With 
some  amendments,  I  think  it  ought  to  be  accepted. 

All  arrears  for  use  and  occupation  from  Ist  April,  1870,  to 
1st  June,  1870,  to  be  paid  at  the  old  rate — rent  to  be  paid  from 
1st  June,  1870,  to  Ist  September,  1870,  at  the  rate  of  $8,000  per 
annum.  To  pay  the  proportion  from  1st  January,  1870,  to  Ist 
September,  1870,  of  all  taxes,  charges,  &c.,  enumerated  in  the 
lease.  To  pay  the  insurances  on  the  ouilding  to  1st  September, 
1870.  The  arrears  and  rent  to  be  paid  m  advance.  The 
plaintiff'  to  enter  into  an  amicable  action  of  ejectment,  with 
confession  of  judgment  to  be  entered  against  him  on  the  1st 
September,  1870,  without  stay  or  writ  of  error. 

Having  thus  frankly  stated  my  opinion  and  advice,  I  do  not 
feel  that  upon  the  present  bill  I  could  continue  the  injunction, 
but  a  very  different  question  might  be  presented  upon  a  bill 
filed  by  residuary  legatees,  * 
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Injunction  dissolved. 

a  H.  T.  Cdlis  and  John  P.  O'Neill,  Esqs.,  for  plaintiff. 

Hunn  Hanson,  Daniel  Dougherty,  Wm.  H.  Rawle  and  Geo. 
W.  Biddle,  JEsqs.,  for  defendants. 

Hobert  N.  Willson,  Wm.  L.  Hirst  and  Henry ^M.  Phillips, 
Esqs.,  for  legatees. 

[Legal  Oasette,  July  8, 1870,  Vol.  2,  p.  »9.] 


Register  of  Wills,  Philadelphia  County. 

In. re  WILL  Of  HANNAH  FLORANCB. 

Opinion  delivered  October  4th,  1870. 

In  the  matter  of  the  alleged  will  of  Hannah  Florance,  deceased. 

Two  papers  have  been  produced  before  me,  one  of  them  a 
formal  will,  bearing  date  the  seventh  day  of  July,  1869.,  dulv 
signed,  sealed,  published  and  declared  as  and  for  the  last  will 
and  testament  of  Mrs.  Hannah  Florance.  If  this  stood  alone 
there  would  be  no  difficulty ;  but  another  paper  has  also  been 
pro4nced  which  proposes  upon  its  face  to  distribute  certain 
articles  of  personal  property  amongst  a  number  of  parties  who 
are  therein  named.  This  paper  appears  upon  its  face  to  have 
been  written  at  three  different  periods  of  time.  The  first  part 
is  dated  April  25th,  1868,  but  is  not  signed  at  the  end  thereof, 
as  required  by  the  act  of  Assembly,  and  was  undoubtedly  set 
aside  by  the  will  subsequently  made,  unless  republished  subse- 
quent to  the  date  of  the  will.  The  second  part,  which  bears 
date  May  16th,  1870,  is  not  signed  or  sealed  by  the  testatrix, 
unless  the  signature  to  the  thira  part  was  intended  by  the  tes- 
tatrix as  an  acknowledgment  of  the  second  part,  which  is  dated 
but  not  signed.  The  third  and  last  part  is  signed  and  wit- 
nessed, but  is  not  dated.  The  subscribing  witnesses  testify  that 
it  was  executed  about  three  months  bewre  the  decease  of  Mrs. 
Florance.  It  was  not  signed  by  lier  in  their  presence,  but  they 
were  called  in  merely  to  attest  her  signature.  She  did  not 
state  what  the  paper  was,  only  acknowledging  her  signature  to 
it.  Nothing  was  said  by  her  at  the  time  about  the  paper  being 
her  will,  or  as  a  codicil  or  a  testamentary  paper.  Unless,  there- 
fore,  there  is  something  within'  the  four  corners  of  this  paper 
which  evidences  the  intention  of  the  testatrix  to  substitute  this 
paper  for  the  formal  will  before  recited,  or  to  supplement  that 
will  with  this  as  a  codicil,  it  is  my  clear  duty  to  refuse  to  admit 
this  paper  to  probate.  A  careful  examination  of  it  leads  me  to 
the  conclusion  that  it  is  a  mere  memorandum,  which  may  or 
may  not  have  moral  effect  with  those  who  are  the  heirs  at  law 
and  residuary  legatees,  but  cannot,  in  my  judgment,  be  given 
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legal  effect,  by  declaring  it  either  to  be  a  will  or  a  codicil,  under 
the  laws  of  this  commonwealth. 

I,  therefore,  as  register,  decline  to  admit  said  paper  to  pro- 
bate, and  direct  letters  testamentary  to  issue  to  the  persons 
named  in  the  will  of  July  7th,  1869. 

J.  Alkxandbr  Simpson,  Register. 

[Legia  Oaiette,  October  7, 1870,  Vol.  2,  p.  31tt.] 


Court  of  Common  Pleas,    Philadelphia  County. 

In  Bquitt. 


SMITH  et  al.  t.  MOYER  et  al. 

Where  an  •MermMii  bas  grlTen  Judjrment  agatnet  a  deftndaDt  and  hU  wtfe,  and  no 
appeal  Is  entered,  the  collection  of  the  Judgment  from  the  wlfe^s  real  estate  will  no4 
be  restrained  for  any  ground  of  defence  to  the  Judgement  or  laches  In  taklnr  an  ap- 
peal ;  If  snfficlent,  these  matters  should  be  preaentd  to  the  common  Uw  side  of  tho 
conrt. 

Opinion  hy  Paxson,  J.    Delivered  November  19th,  1870, 

Sur  motion  to  continue  special  injunction. 

In  this  case  the  ufiual  ex  parte  injunction  has  been  issued,  to 
restrain  the  defendant  and  Peter  Lyle,  high  sheriff,  from  pro- 
ceeding to  sell  at  sheriff's  sale  certain  real  estate,  alleged  to  be 
the  separate  estate  of  one  of  the  plaintifis,  who  is  a  married 
woman,  and  which  estate  is  now  held  in  trust  for  her  by  Chas. 
Gibbons,  Esq.,  who  is  joined  as  a  plaintiff  in  this  bill.  The  bill 
sets  forth  the  recovery  of  a  judgment  against  Horace  W.  Smith 
and  Bebecca  M.  Smith,  his  wife,  before  Alderman  Thompson,  in 
the  sum  of  $74  and  costs — ^the  filing  of  a  transcript  in  this  court, 
the  issuing  of  an  execution  thereon,  and  a  levy  upon  the  real 
estate  above  referred  to.  The  plaintiff,  Rebecca  M.  Smith,  al- 
leges, in  her  said  bill,  "  that  the  debt  for  which  said  judgment 
was  obtained  was  not  incurred  by  her  for  articles  necessary,  nor 
for  necessary  and  proper  repairs  upon  the  said  premises,  nor  was 
it  contracted  by  her,  or  in  her  name  by  any  person  authorized 
to  do  so,  for  any  other  purpose."  A  most  excellent  defence, 
certainly,  if  only  made  at  the  proper  time.  But  these  plain- 
tiffs have  had  their  day  in  court.  If  aggrieved  by  the  judg- 
ment of  the  alderman,  they  could  have  taken  their  appeal  to 
the  Common  Pleas,  and  the  merits  of  their  defence  wouM  have 
been  passed  upon  by  a  jury.  Why  they  did  not  do  so,  is  not 
averred  in  this  bill.  It  is  true  the  wife,  in  her  affidavit,  says 
that  "  she  caused  the  usual  security  to  be  entered  into  before 
the  said  alderman  preparatory  to  taking  an  appeal,  and  believed 
that  the  said  appeal  had  been  entered  in  the  Court  of  Common 
Pleas  by  Horace  W.  Smith,  her  husband,  within  the  time 
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limited  by  law."  The  husband  says  nothing  about  any  attempt 
or  intention  of  entering  an  appeal.  The  bill  itself  must  charge 
all  the  facts  necessary  to  raise  the  plaintiff's  equity,  and  a 
defect  in  this  particular  cannot  be  cured  by  the  affidavit.  If 
the  failure  to  enter  this  appeal  was  the  neglect  of  the  wife,  she 
is  without  remedy.  If  prevented  by  the  act  of  her  husband,  or 
from  any  other  cause  amounting  to  a  legal  excuse,  her  proper 
course  was  to  apply  in  the  common  law  side  of  the  court  for  a 
rule  to  show  cause  why  she  should  not  be  allowed  to  file  her 
apj>eal  vunc  pro  tunc.  With  every  disposition  to  relieve  the 
plaintiff  from  her  dilemma,  we  do  not  think  it  a  case  to  warrant 
the  interference  of  a  court  of  equity.  We  cannot  extend  our 
chancery  powers  to  cover  every  case  of  laches  of  parties  to  a  suit 
at  law.  It  has  been  well  observed  that  ''  equity  has  its  law  as 
well  as  law  its  equity."  We  must  leave  the  plaintii&  to  their 
remedy  at  law,  if  thev  have  any. 

Motion  denied,  and  the  injunction  dissolved. 

[Legal  Gaaette,  Not.  20;  1870,  Vol.  2,  pw  378.] 


Court  of  Quarter  Sessions,  Philadelphia  County. 

COMMONWEALTH  ex  reL  v.  BAILEY. 

1.  Where  tbe  husband  bed  bis  domicile  in  the  State  of  Delaware,  deserted  bis  wife 
io  the  State  of  Massachusetts,  and  was  arrested  oa  ^he  char/i^e  of  desertion  In  the 
City  of  Philadelphia.    Held,  that  the  court  had  no  Jurisdiction. 

%,  Under  the  act  of  1886,  the  proceeding  is  at  the  instance  of  the  guardians  of  tbe 
poor  of  the  county  where  the  wife  has  a  settlement,  and  upon  which  she  becomes 
or  is  likely  to  become  chargeable  by  reason  of  the  neglect  of  her  husband  to  sup- 
port  her.  Under  the  act  of  1807,  the  jurisdiction  is  founded  upoo  the  act  of  deser- 
tion, and  is  given  to  the  courts  of  that  county  where  it  takes  place. 

8.  The  law  conclusively  presumes  the  domicile  of  tbe  husband  to  be  that  of  the  wife, 
and  therefore,  as  the  domicile  of  the  parties  here  was  in  Delaware,  the  court  baVe 
no  Jurisdiction  under  act  of  1836,  as  the  act  of  desertion  was  committed  in  Massa- 
chusetts, they  have  no  Jurisdiction  under  that  of  1867. 

Opinion  by  Paxson,  J.    Delivered  December  7th,  1870. 

This  case,  after  a  partial  hearing  upon  the  facts,  has.  been 
argued  upon  the  question  of  jurisdiction.  The  defendant  is 
charged  with  desertion  by  his  wife.  The  facts,  so  far  as  they 
bear  upon  the  question  now  under  consideration,  may  be  stated 
as  follows:  The  defendant  is  a  surgeon  in  the  army,  and  was 
married  to  the  complainant  in  1865.  The  final  separation  took 
place  in  January,  a.  d.  1869.  Defendant  at  that  time  was 
stationed  at  Fort  Warren,  Massachusetts ;  his  wife  was  staying 
at  Auburndale,  in  the  same  State.  In  tbe  latter  part  of  January, 
1869,  for  reasons  which,  for  the  purposes  of  this  decision,  it  is 
not  necessary  to  refer,  the  defendant  sent  her  $100  by  a  servant; 
with  instructions  to  go  to  her  mother's  house,  in  Philadelphia, 
and  that  he  would  no  longer  live  with  her.    They  have  not 
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lived  together  since.  Subsequent  to  this  separation  the  com- 
plainant passed  most  of  her  time  in  Washington,  New  York, 
and  Long  Branch — only  a  small  portion  of  it  having  been  passed 
in  this  city.  The  domicile  of  the  defendant  is  in  Wilmington, 
Delaware.  It  has  been  so  for  the  last  twelve  or  thirteen  years. 
His  father  resides  there,  and  his  children  have  their  home  there. 
At  one  time  he  had  a  house  in  Wilmington.  He  now  has  a 
home  there  in  connection  with  his  father.  He  owns  a  burial 
lot  in  Wilmington,  and  has  paid  taxes  and  voted  there.  When 
absent  from  duty  in  the  army,  he  returns  to  Wilmington  as  his 
home.  He  so  states  in  his  examination,  and  to  the  same  effect 
is  the  testimony  of  his  father,  and  another  witness,  a  member 
of  the  bar  at  Wilmington,  who  knows  him  well.  There  was  no 
evidence  to  contradict  these  facts,  and  it  is  not  pretended  that 
the  defendant  was  ever  domiciled  in  Pennsylvania.  The  defend- 
ant left  his  home  in  Wilmington,  on  the  29th  of  August  last, 
on  the  way  to  Arizona,  under  orders  from  the  war  department. 
He  was  arrested  at  the  Continental  Hotel,  in  this  city,  on  the 
evening  of  the  same  day,  upon  a  warrant  issued  by  alderman 
Smith,  upon  the  oath  of  his  wife,  in  which  he  was  charged  with 
a  "  desertion  of  his  wife — complaint  on  behalf  of  the  guardians 
of  the  poor."  The  proceeding  is  in  the  name  of  the  "  City  of 
Philadelphia."  In  the  recognizance  taken  by  the  alderman,  the 
defendant  is  described  as  residing  at  Wilmington,  Delaware. 

For  the  defendant  it  was  argued : 

1st.  That  the  proceedings  being  in  the  name  of  the  guardians 
of  the  poor,  were  under  tne  act  of  1836,  and  not  under  that 
of  1867. 

2d.  That  the  domicile  of  the  defendant  vras  in  Wilmington, 
Delaware. 

8d.  That  the  domicile  of  the  husband  is  the  domicile  of  the 
wife,  and 

4th.   That  the  desertion  took  place  in  Massachusetts. 

For  the  complainant  it  was  argued : 

1st.   That  the  wife  has  her  domicile  in  this  city,  and 

2d.  Even  if  this  were  not  so,  the  defendant  having  sent  her 
to  her  mother's  house  here,  is  estopped  from  denying  it. 

8d.  That  the  proceedings  may  be  treated  as  under  either  of 
the  acts  of  Assembly,  and 

4th.  That  under  the  act  of  1867  the  question  of  domicile  is 
not  material,  as  by  the  terms  of  said  act  it  is  sufficient  to  sus- 
tain the  jurisdiction  that  the  parties  were  here  at  the  time,  and 
that  while  here  a  desertion  took  place. 

In  regard  to  the  form  of  proceeding,  it  would  seem  clearly 
to  come  within  the  act  of  1836.  By  the  transcript  it  appears 
that  although  the  oath  was  made  by  Mrs.  Bailey,  the  complaint 
was  on  behalf  of  the  guardians  of  the  poor,  and  the  suit  is  in 
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the  name  of  the  city.  On  Saturday  last,  however,  a  complaint 
was  made  under  the  act  of  1867,  and  a  warrant  was  lodged 
with  the  court  against  the  defendant  during  the  argument. 
Under  our  view  of  the  case  it  is  not  necessary  to  consider  how 
far  this  warrant  ought  to  be  considered  a  detainer.  I  will 
decide  the  case  as  originally  presented,  and  will  also  express 
my  views  of  it  under  the  act  of  1867. 

Without  consuming  time  in  citing  the  numerous  authorities 
collected  with  great  industry  and  care  by  the  learned  counsel 
for  the  defendant,  it  is  sufficient  to  say  that  unless  the  com- 
plainant had  a  domicile  here  at  the  time  of  the  complaint  in 
•  August  last,  the  guardians  of  the  poor  were  not  chargeable  for 
her  support,  and  were  not  therefore  entitled  to  proceed  against 
her  husband.  I  see  no  principle  upon  which  her  domicile  here 
can  be  sustained.  It  is  well-settled  law  that  the  domicile  of 
the  husband  draws  to  it  the  domicile  of  the  wife.  The  com- 
plainant's mother  resided  at  Philadelphia  at  the  time  of  the 
marriage  of  the  former,  and  does  so  still,  but  the  complainant 
herself  resided  in  Wilmington  for  eighteen  months  prior  to  her 
marriage.  But  conceding  she  hac^  a  settlement  in  this  city  at 
the  time  of  her  marriage,  she  exchanged  it  by  her  marriage  for 
that  of  her  husband.  In  Buffalo  v.  Whiteacre^  3  111.  182,  it  was 
held  that  "a  feme  sole,  who  has  a  settlement,  exchanges  it  at 
her  marriage  for  the  settlement  of  her  husband,  if  he  has  one. 
If  he  has  not,  her  maiden  settlement  remains  until  she  acquires 
another.*'  There  can  hardly  be  a  serious  question  in  regard  to 
the  defendant's  settlement  et  the  time  of  the  marriage.  He 
was,  and  had  been  for  years,  domiciled  in  another  State.  He 
was  a  citizen  and  a  taxpayer  in  that  State.  He  rented  a  house 
there  for  himself  and  wife,  and  his  domicile  became  the 
domicile  of  his  wife.  Nor  can  the  fact  that  the  defendant  in 
January,  1869,  sent  complainant  to  her  mother's  house  in  this 
city  alter  the  fact  of  domicile.  The  law  fixes  the  domicile. 
As  was  observed  by  Lord  Brougham  in  a  case  decided  in  the 
House  of  Lords  in  1856  ( Warrender  v.  Warrender^  2d  Clark  and 
E.  App.  Cases,  488).  "  It  is  admitted  on  all  hands  that,  in 
ordinary  cases,  the  husband's  domicile  is  the  wife's  also ;  that 
consequently  had  Lady  Warrender  been  either  residing  really 
and  in  fact  with  her  husband,  or  been  accidentally  absent  for 
any  length  of  time,  or  even  been,  by  some  family  arrangement, 
in  the  nabit  of  never  going  to  Scotland,  which  was  not  her 
native  country,  while  he  Hved  generally  there,  no  question 
could  have  been  raised  upon  the  competency  of  the  action  as 
excluded  by  her  non-residence.  For  actual  residence— residence, 
in  point  of  fact,  signifies  nothing  in  case  of  a  married  woman, 
and  shall  not,  in  ordinary  circumstances,  be  set  up  against  the 
presumption  of  law  that  she  resides  with  her  husband.    Had 
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she  been  absent  for  her  health,  or  in  attendance  upon  a  sick 
relation,  or  for  economical  reasons,  how  long  soever  this  separa- 
tion de  facto  might  have  lasted,  her  domicile  could  never  have 
been  changed,  ^ay,  had  the  parties  lived  in  difterent  places 
from  a  mutual  understanding  which  prevailed  between  them, 
the  case  would  still  be  the  same.  The  law  could  take  no  notice 
of  the  fact,  but  must  proceed  upon  its  own  conclusive  presump- 
tion, and  hold  her  domiciled  where  she  ought  to  be,  and  where, 
in  all  ordinary  circumstances,  she  should  be— with  her  hus- 
band. Does  the  execution  of  a  formal  instrument  recognizing 
such  an  understanding  make  any  difference  in  the  case?    No." 

Section  10  of  act  of  June  13th,  1836,  provides  that  "  Every  ' 
married  woman  shall  be  deemed  during  coverture,  and  after 
her  husband's  death,  to  be  settled  in  the  place  where  he  was 
last  settled,  but  if  he  shall  have  no  known  settlement,  then  she 
shall  be  deemed,  whether  he  be  living  or  dead,  to  be  settled  in 
the  place  where  she  was  last  settled  before  marriage," 

It  has  been  held  that  she  will  not  even  lose  her  husband's 
settlement  by  a  divorce.  3  H.  182.  The  complainant,  if  she 
had  a  settlement  here,  as  ];>efore  stated,  exchanged  it  for  that 
of  her  husband  upon  her  marriage.  She  has  done  no  act  since 
to  give  her  a  settlement  in  this  city,  and  she  is  not  chargeable 
upon  the  guardians  of  the  poor.  Settlement  can  only  be  gained 
in  the  manner  pointed  out  by  the  law.  A  man  cannot  charge 
the  guardians  of  the  poor  with  the  support  of  his  wife  by 
merely  sending  her  within  our  jurisdiction. 

The  conclusion  to  which  I  hav«  arrived  is,  that  at  the  time 
of  the  alleged  desertion  and  complaint  the  parties  to  this  pro- 
ceeding were  both  domiciled  in  another  State,  and  that  the 
objection  to  the  jurisdiction  is  well  taken. 

The  act  of  1867  differs  materially  from  the  act  of  1836  and 
prior  legislation  upon  the  same  subject  matter.  The  first  section 
therefore  provides,  "That  in  addition  to  the  remedies  now 

f provided  hj  law,  if  any  husband  or  father,  being  within  the 
imits  of  this  commonwealth,  has,  or  hereafter  shall,  separate 
himself  from  his  wife,  or  from  his  children,  or  from  wife  and 
children,  without  reasonable  cause,  or  shall  neglect  to  maintain 
his  wife  or  children,  it  shall  be  lawful  for  any  alderman,  justice 
of  the  peace  or  magistrate  of  this  commonwealth,  upon  infor- 
mation made  before  him,  under  oath  or  affirmation,  by  his  wife 
or  children,  or  either  of  them,  or  by  any  other  person  or  per- 
sons, to  issue  his  warrant  to  the  sheriff,  or  to  any  constable,  for 
the  arrest  of  the  person  against  wholbi  the  information  shall  be 
made,  as  aforesaid,  and  bind  him  over,  with  one  sufficient 
surety,  to  appear  at  the  next  Court  of  Quarter  Sessions,  there 
to  answer  such  charge  of  desertion." 
The  second,  third  and  fourth  sections  define  the  proceedings 
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to  be  had  after  the  binding  over.     It  will  be  observed  that  this 
act  differs  from  the  act  of  1836  in  these  noticeable  particulars. 

First — ^The  proceedings  are  to  be  had  upon  the  oath  of  the 
party  injured,  and  are  not  based  upon  complaint  made  by  the 
guardians  of  the  poor.  In  point  of  fact  the  latter  have  no  con- 
trol of  the  proceedings. 

Second — ^The  process  issues  in  the  name  of  the  common- 
wealth. 

Third — ^The  binding  over  is  to  the  next  term  of  the  court 
"  to  answer  the  charge  of  desertion." 

This  act  would  seem  not  only  to  provide  additional  remedies, 
but  also  to  apply  to  another  class  of  cases  than  those  embraced 
by  the  act  of  1836.    Under  the  latter  act  the  question  of  domi- 
cile is  an  important  one.     It  applies  only  to  cases  where  the  per- 
son deserted  is  left  "a  charge  upon  the  district,"  and  no  one  can 
be  such  a  charsce  unless  he  or  she  shall  have  a  settlement  within 
the  district.     But  the  act  of  1867  is  broader  in  its  terms.     It 
allows  any  wife  who  has  been,  or  shall  hereafter  be  deserted  by 
the  husband,  the  said  parties  being  within  this  commonwealth, 
to  make  complaint  to  an  alderman,  who  thereupon  issues  his 
warrant.    Such  a  proceeding .  is  entirely  independent  of  the 
guardians  of  the  poor.     They  have  no  control  of  it,  nor  are 
they  even  referred  to  in  the  act    The  latter  makes  no  allusion 
to  the  p^rty  making  such  a  complaint,  being  a  charge  upon  the 
district.    The  act  of  1867  would  seem  to  create  a  distinct 
offence,  to  wit,  that  of  desertion,  which  may  be  committed 
within  our  jurisdiction,  whether  the  parties  are  domiciled  here 
or  not — just  as  a  non-resident  may  be  arrested  for  an  assault 
and  battery  or  a  larceny  committed  by  him.     This  would  seem 
to  be  the  reasonable  construction  of  the  act.     Whether  it  was 
wise  to  make  our  State  a  battle  ground  for  residents  of  other 
States  to  settle  their  domestic  difficulties,  we  shall  not  pause  to 
inquire.    Our  duty  is  to  administer  the  law  as  we  find  it.    The 
act  of  1867  is  entitled  "An  act  for  the  relief  of  wives  and 
children  deserted  by  their,  husbands  and  fathers  within  this 
commonwealth."    The  whole  scope  of  the  act  implies  that  the 
desertion  must  take  place  within  this  State.    Indeed,  this  is 
always    necessary  to  give   jurisdiction    in   a  criminal    case. 
Applying  these  views  of  the  law  to  this  case,  we  are  brought  to 
the  inquiry,  did  the  defendant  desert  his  wife  within  our  juris- 
diction? The  uncontradicted  evidence  is  that  the  desertion  took 
Elace  in  Massachusetts,  in  January,  a.  d.  1869.     The  parties 
ave  never  lived  together  since.    The  wife,  meeting  her  hus- 
band in  a  railroad  car  at  Wilmington,  on  his  way  to  join  the 
army  in  a  distant  territory,  follows,  or  rather  accompanies,  him 
to  this  city,  and  procures  his  arrest  while  stopping  over  night 
at  the  Continental  Hotel.    He  refuses  to  see  her  upon  their 
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arrival  in  this  city,  and  it  ia  argued  that  this  amounts  to  a  deser- 
tion here.  We  cannot  assent  to  this  view  of  the  case.  The 
desertion  is  a  single  act.  It  was  complete  in  January,  1869, 
and  was  committed  out  of  this  State.  To  hold  that  where  a 
man  deserted  his  wife  nearly  two  years  ago  in  another  State 
he  may  be  arrested  in  any  county  or  State  in  which  his  wife 
may  happen  to  meet  him  in  transitu^  would  make  the  way  of  a 
matrimonial  transgressor  hard  indeed.  Suppose  the  desertion 
were  an  indictable  oftence.  Could  the  defendant  be  convicted 
for  daily  desertions  covering  two  years  or  twenty  vears?  Would 
not  the  plea  of  autrefois  convict  or  autrefois  acquit  be  a  flat  bar  to 
a  subsequent  indictment  for  the  same  desertion,  no  matter  how 
long  it  may  have  been  continued?  And  if  so,  whj'  should  we 
split  up  this  offence  into  as  many  different  offences  as  there  are 
days  during  the  continuance  of  the  alleged  desertion. 

As  the  bearing  of  the  act  of  1867  upon  this  case  was  dis- 
cussed by  the  counsel  upon  the  argument,  I  have  thought  it 
proper  to  state  my  views  thereof.  I  decide  only  the  case  before 
me,  and  that  I  am  compelled  to  dismiss  for  want  of  jurisdiction. 
In  view,  however,  of  the  conclusions  to  which  I  have  arrived 
in  regard  to  this  act  of  1867, 1  decline  to  take  any  action  upon 
the  warrant  issued  under  said  act. 

William  B.  Mann  and  Lewis  C.  Cassidy^  Esqs.^  for  complainant. 

Ey  H,  Hanson  and  Daniel  Dougherty^  Esqs.^  for  the  defendant. 

[Legal  Oaxette,  December  16, 1670,  Vol.  ^  p.  S06.] 


Court  of  Common  Pleas,  Philadelphia  County. 

McMULLEN  y.  ORR. 

1   The  flummoninsr  of  a  sheriflfB  Jury  in  a  landlord  and  tenant  proceedins:  Ib  a  Jndtclal 

^  act,  and  can  only  be  performed  by  the  sheriff  himBelf  aud  not  by  his  depnty :  hence 
a  return  that  *U  snmmoned  twelve  substantial  men  of  my  bailiwick,"  etc.,  signed 
C.  M.  P.,  depnty  sheriff.     P.  L.,  sheriff,  is  irregular. 

S.  Where  the  defendant  makes  a  clear  and  direct  affldaylt  that  she  held  the  premises 
in  dUpnte  under  a  lease  made  to  her  before  the  rendition  of  the  Judgment  on  which 
the  plaintiff  bought,  the  aldermen  and  Jury  should  not  give  Judgment,  and  this^ 
even  though  the  defendant  had  made  a  former  affldavit,  which  the  latter  contradic- 
ted, they  cannot  pass  upon  the  credibility  of  the  affiant. 

8.-  Partiality,  corruption  and  extortion,  properly  proved  are  sufficient  reasons  for  set- 
ting aside  the  proceedings  of  a  sheritl''s  Jury  m  a  landlord  and  tenant  proceeding 
and  may  be  taken  advantage  of  on  certiorari, 

4.  Where  in  such  a  proceeding  the  Jury  refused  a  continuance  asked  because  of  the 
sickness  of  one  of  the  parties'  counsel,  and  afterwards  granted  It  only  on  the  terms 
of  imposing  a  large  sum,  $45,  as  <*  costs,"  there  would  be  sufficient  ground  for  se^ 
ting  aside  the  proceedings. 

Sur  certiorari. 

Opinion  by  Allison,  P.  J.    Delivered  December  10th,  1870. 

This  is  a  proceeding  to  obtain  possession  of  premises,  men- 
tioned in  the  complaint  before  two  aldermen,  and  sheriff's  jury. 
Several  exceptions  have  been  filed  to  the  record  as  it  is  brought 
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up  on  certiorari.  The  sixth  exception  is,  that  the  freeholders 
or  jurors  were  not  summoned  according  to  law.  In  Railroad  v. 
Heisier^  8  Barr,  445,  it  was  decided,  that  under  the  act  which 
directa  a  precept  to  be  issued  to  the  sherift*,  commanding  him  to 
summon  a  jury,  it  is  irregular  for  the  sheriff  to  select  a  jury 
from  a  list  of  names  prepared  by  hb  deputy.  The  intimation 
in  Norinaer  v,  Ayres^  that  perhaps  the  deputy  sherifl'  may  be 
permitted  to  select  jurors,  is  held  not  to  be  law,  and  the  prin- 
ciple is  asserted  that  it  is  a  judical  act,  requiring  judgment 
•  and  discretion,  which  cannot  be  deputed  to  another,  that  no 
one  but  the  sheriff  is  comf>etent  to  perform  that  duty. 

The  return  to  the  precept  before  us  is  that  in  obedience  to  the 
writ,  I  summoned  twelve  substantial  men  of  my  bailiwick,  and 
I  did  also  summon  James  Orr  and  Martha  Baird,  the  tenants 
in  possession  of  said  premises,  to  be  and  appear  at  the  time  and 
place  within  commanded ;  so  answers  Chas.  P.  Maguire,  deputy 
sheriff.  Peter  Lyle,  sheriff.  This  brings  the  return  clearly 
within  the  principle  asserted  in  Railroad  v.  JEeister,  The  return 
to  the  whole  proceeding  is,  that  the  deputy  performed  the  entire 
duty,  which  the  Supreme  Court  say  can  only  be  performed  by 
the  sheriff  himself,  and  the  sheriff  has  appended  his  name  to 
the  return,  below  that  of  Maguire,  as  if  by  way  of  endorsement 
of  what  the  deputy  had  done.  If  a  deputy  cannot  aid  the 
sheriff  to  the  extent  of  selecting  and  making  out  a  list  of  names 
for  his  principal,  from  which  the  sheriff  may  summon  the  requi- 
site number  of  freeholders,  much  less  can  he  alone  select, 
summon  and  make  return,  or  join  with  the  sheriff'  in  the  per- 
formance of  that  duty. 

The  exceptions  founded  on  the  refusal  of  the  aldermen  and 
jury  to  forbear  giving  judgmejit  are  well  taken.  Martha  Baird 
made  affidavit  before  the  inquest,  attested  by  both  aldermen,  that 
she  believed  she  was  entitled  to  hold  possession  of  the  premises, 
aa  against  the  pkintiff,  that  she  did  not  hold  the  same  by,  from, 
or  under  Caroline  McTiCar,  as  whose  estate  the  same  was  sold, 
by  title  derived  to  her,  subsequent  to  the  judgment  or  order  of 
the  court  under  which  the  sale  was  had,  but  by  a  different  title, 
to  wit,  a  lease  from  the  estate  of  Caroline  McLear,  which  will 
not  expire  until  the  24th  of  January,  1870.  And  on  the  same 
day,  and  before  the  said  inquest,  she  made  an  amended  affidavit, 
in  which  she  sets  out  that  she  entered  into  possession  of  the 
premises  in  dispute,  under  title  derived  from  Caroline  McLear, 
as  whose  estate  the  same  was  sold,  before  the  judgment  of  the 
court,  under  which  the  execution  and  sale  took  place. 

These  affidavits  are  apparently  contradictory,  but  the  last  one 
is  a  full  compliance  with  the  requirements  of  the  act  of  Assem- 
bly, and  may  be  regarded  as  substituted  for  the  first,  or  as  ex- 
planatory of  the  mistake  of  fact,  which  is  there  mentioned.  The 
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aldermen  and  jury  undertook  to  pass  on  the  credibility  of  the 
affiant,  and  to  disregard  the  affidavit,  though  it  was  full  according 
to  the  requirement  of  the  law ;  this  we  think  they  could  not  do,  ana 
when  an  affidavit  such  as  the  law  demands,  had  been  presented 
to  them,  accompanied  by  the  necessary  recognizance,  which  was 
done  in  this  case,  they  ought  to  have  forborne  to  give  judgment. 

Several  exceptions,  go  to  the  refusal  of  the  jury  to  continue 
the  hearing,  on  account  of  the  sickness  of  the  defendant's  coun- 
sel ;  the  requirement  of  the  jury  by  which  the  defendant  Orr 
was  compelled  to  pay  $45  costs  before  they  would  continue 
the  case ;  the  continuance  of  the  case  at  subsequent  meetings 
because  of  the  absence  of  a  juror,  and  of  one  of  the  aldermen  at 
another  meeting,  without  requiring  them  to  pay  costs. 

The  last  reasonssare  not  well  taken ;  if  the  jury  was  not  full, 
or  if  one  of  the  aldermen  was  not  present,  it  was  a  good  ground 
for  refusing  to  proceed  in  their  absence,  and  the  imposition  of 
costs  on  tnem  would  have  been  wholly  unauthorized.  But  it 
is  equally  clear,  that  it  was  an  unaufliorized  and  an  oppressive 
act,  to  require  the  defendant  to  pay  what  were  called  the  costs 
of  that  meeting,  amounting  to  the  large  sum  of  $45,  as  a 
condition  upon  which  the  continuance  would  be  allowed  In 
the  first  place  the  sum  demanded  was  largely  in  excess  of  the 
legal  costs  of  the  meeting ;  and  the  second  objection  is,  that 
the  jury  and  the  aldermen  by  so  doing,  exacted  pay  for  their 
services,  before  the  termination  of  the  cause ;  it  was  taking  ad- 
vantage of  the  situation  of  the  defendant,  by  which  costs  in 
advance  of  their  being  due  were  extorted  from  him:  and  is 
wholly  unlike  an  order  of  a  court  granting  a  cc^ntinuance,  upon 
payment  of  costs.  In  the  case  before  us,  it  was  putting  the 
costs  into  their  own  pockets;  an  adjudication  by  the  court,  is 
a  decision  on  the  rights  of  third  parties,  who  are  parties  litigant, 
the  one  case  differs  greatly  from  the  other. 

It  is  not  usual  for  courts  to  compel  a  plaintiff  to  proceed  with 
his  cause,  if  he  is  surprised  by  the  absence  of  counsel,  on  account 
of  sickness.  It  is  the  right  of  a  party  plaintiff'  or  defendant, 
to  be  represented  by  counsel ;  who  is  employed  to  protect  the 
proper  interests  of  his  client,  and  when  by  no  fault  of  their 
own,  parties  are  found  to  be  unrepresented,  a  due  regard  for  the 
rights  of  suitors  would  require,  that  an  honest  application  for 
continuance  for  this  reason  should  be  respected,  in  this  case  it 
is  impossible  to  question  the  bona  fides  of  the  claim  to  a  con- 
tinuance on  the  ground  on  which  it  was  placed,  it  therefore 
ouffht  to  have  been  granted. 

If  a  cause  is  so  conducted,  as  to  justify  the.  charge  of  partial- 
ity, corruption  and  extortion,  it  would  be  a  good  reason  for 
setting  aside  4he  proceedings.  For  these  causes,  upon  ground 
being  properly  laia  by  affidavit,  the  court  may  go  into  proofe, 
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in  order  to  determine  the  truth  of  the  charge.  It  is  one  of  the 
exceptions  to  the  rule,  that  upon  certiorari  nothing  but  the  re- 
cord is  brought  up,* and  this  is  allowed,  that  justice  may  be 
done,  and  that  suitors  may  be  protected,  where  they  would 
otherwise  be  defenceless.  If  it  were  necessary  to  rest  the  reversal 
of  this  judgment  and  setting  aside  these  proceedings  on  this 
ground,  we  would  be  inclined  to  do  so,  but  as  there  are  other 
manifest  legal  defects  in  the  case,  as  it  stands  before  us,  we  sus- 
tain the  exceptions  and  set  aside  the  proceedings, 

R.  JR.  Smithy  JSsq.^  for  the  exceptors. 

W.  a.  Guiler,  Esq.j  contra. 

[Legal  Oasette,  December  18, 1870,  Vol.  2,  p.  396.] 


Register's  Court,  Philadelphia  County. 

« 

In  re  WEST'S  WILL. 

1.  Under  section  SI,  act  of  15th  March,  1833,  an  appeal  lies  from  all  Jadiclal  aetn  as 
well  as  decUioQS  of  the  register  of  wills  to  the  Res^ister's  Court,  hence  an  appeal 
will  lie  from  his  award  of  an  lasne  into  the  Common  Pleas,  under  section  13  of 
said  act. 

3.  Wbere  the  evldejice  was  that  the  testator,  at  the  time  of  his  making  the  allejifed 
will,  offered  for  probate,  was  a  very  old  man,  and  the  testimony  as  to  his  capacity 
was  conflicting,  an  award  of  an  issue  by  the  register  was  proper. 

In  the  matter  of  the  alleged  will  of  Robert  "West,  deceased. 
Motion  to  dismiss  appeal. 
Opinion  by  Pbirob,  J. 

By  the  13th  section  of  the  act  of  15th  March,  1832,  it  is 
directed  that  whenever  a  caveat  shall  be  entered  against  the 
admission  of  any  testamentary  writing  to  probate,  and  the  per- 
son entering  the  same  shall  allege  as  the  ground  thereof  anv 
matter  of  fact  touching  the  validity  of  such  writing,  it  shall 
be  lawfiil  for  the  register,  at  the  request  of  any  .person  interes- 
ted, to  issue  a  precept  to  the  Court  of  Common  Pleas  of  the 
respective  county,  directing  an  issue  to  be  formed  upon  the  said 
fjaLCt  or  facts,  and  also  upon  such  others  as  may  be  lawfully 
objected  to  the  said  writing. 

In  Bradford's  Appeal^  1  Parsons,  153,  it  was  said,  that  the 
roister,  if  required,  is  bound  to  grant  an  issue  to  the  Common 
Pkas.  But  in  Wikoff's  Appeal^  8  Harris,  288  it  is  said,  a  regis- 
ter of  wills  \a  certainly  not  bound  to  award  an  issue  whenever 
it  is  demanded.  The  register  is  empowered,  but  not  required, 
in  every  case,  to  send  every  contested  fact  to  a  trial  at  law. 
When  the  evidence  has  been  heard,  it  is  for  the  register,  in  the 
exercise  of  a  legal  discretion,  to  decide  upon  it,  or  refer  the 
decision  to  a  jury ;  and  the  propriety  of  his  determination  may 
be  examined  on  appeal.  See,  also,  Graham's  Appeal^  11  P.  P. 
Smith,  48;  CozzerCs  Appeal^  11  P.  F.  Smith,  196. 
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By  the  Slst  section  of  the  act  of  15th  March,  1832,  it  is 
directed  that  '^from  all  the  judicial  acts  and  decisions  of  the 
several  registers,  appeals  may  be  taken  to  a  register's  court  of 
the  respective  county,  to  be  appointed  and  call^  by  the  respec- 
tive register  in  the  manner  prescribed  by  the  act." 

The  language  of  this  section  of  the  act  is  very  broad,  and 
permits  appeals  to  be  taken  not  only  from  the  decisions  of  the 
register, — which  is  a  term  expressive  of  his  final  determination 
of  the  matter  before  him, — but,  also,  from  his  judicial  acts,  a 
term  which  implies  his  preliminary  doings  and  determinations 
before  his  final  decision  of  the  matter.  Thus,  if  the  register 
should  refuse  a  caveat  to  be  entered,  or  to  admit  a  party  having 
an  interest  to  contest  the  will,  from  these  judicial  acts  an 
appeal  would  lie  to  the  Register's.  Court,  because,  though  the 
acts  are  preliminarv  to  the  final  determination,  they  are  vital 
to  it ;  for  without  tnem  therel  could  be  no  proper  determination 
of  the  matter ;  and  Ihe  refusal  of  them  would  be  a  denial  of 

{'ustice.  So  his  award  of  an  issue,  is  a  subject  of  review  in  the 
legister's  Court.  For,  as  was  said  in  Wikoff^s  Appeal^  the 
register  has  not  an  arbitrary  discretion  in  the  matter.  Though 
the  witnesses,  to  establish  a  will,  swear  all  one  way,  their  testi- 
mony may  be  encountered  by  evidence  of  bad  character,  or 
other  matter  to  raise  a  question  for  a  jury ;  but,  where  their 
testimony  is  consistent,  and  they  are  neither  contradicted  nor 
impeached,  a  jury  would  not  be  allowed  to  find  against  it ;  and 
it  would  be  a  vain  thing  to  award  a  trial  whicn  must  neces- 
sarily result  in  a  particular  way. 

It  was  said,  at  the  argument  of  this  case,  that  the  25th  sec- 
tion of  the  act  of  1832,  shows  that  no  appeal  can  be  taken  to 
the  Register's  Court  when  a  precept  for  an  issue  is  directed  by 
the  register  into  the  Common  Pleas.  The  language  of  that 
section,  so  far  as  it  applies  to  this  matter  is  as  follows:  ^' Where 
objections  are  made,  or  a  caveat  is  entered  against  the  probate 
of  any  last  will  and  testament,  and  no  precept  for  an  issue  is 
directed  by  the  register  into  the  Common  Pleas  as  aforesaid,  he 
shall,  at  the  request  of  any  person  interested,  appoint  a  regis- 
ter's court  for  the  decision  tnereof. 

The  language  in  this  section  is  predicated  of  an  issue  properly 
awarded  by  tne  register,  and  not  of  an  issue  awarded  when  it 
should  not  have  been  awarded ;  otherwise  it  would  defeat  the 
appeal  given  by  the  31st  section.  Whilst  the  other  view  makes 
tne  law  harmonious  with  itself,  and  with  the  decision  in 
Wikoff^a  Appeal, 

The  parties,  therefore,  having  a  right  to  appeal,  there  remains 
the  question.  Was  the  appeal  in  this  case  properly  taken? 

Robert  West,  at  t^e  time  of  his  decease,  was  a  very  aged 
maOi  and  there  was  much  testimony  submitted  to  the  register 
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touching  JiiB  capacity  to  make  a  will.  His  testamentary 
capacity  was  affirmed  on  the  one  side  and  denied  on  the  other. 
The  evidence  exhibited  that  there  was  a  contested  fact  touching 
the  validity  of  the  alleged  will,  which  made  it  proper  for  the 
register  to  award  an  issue  to  determine  this  fact. 

The  act  of  the  register  in  awarding  the  issue  is  sustained, 
and  the  appeal  is  dismissed. 

Wm^  J.  McElroy  and  Wm.  A.  Porter^  Esqs.^  for  motion. 

6r.  Odes  Piirves^  MeO.  X  Mitcheson^  G.  T.  Bispham^  and  W. 
i.  Hirsty  Esqs.^  contra. 

[Legal  GkuMtte,  December  23,  1870,  Vol.  2;  p.  405.] 


Register's  Court,  Philadelphia  County. 

In  re  TITLOW'8  WILL. 

1.  A  cayeat  is  a  kind  of  entry  left  in  a  book  kept  in  the  rej|^I«ter'B  office,  to  stop  the 
granting  of  probates,  administrations,  etc.,  without  the  knowledsce  of  the  party 
entering  it ;  as  the  party  objecting  may  not  know  what  the  precise  objection  is, 
until  he  sees  the  instrument  under  which  the  opposite  party  claims,  it  is  not  neces- 
sary that  the  caveat  should  state  the  specMflc  objection. 

2.  The  proper  practice  is,  for  the  objecting  party  to  file  an  affidavit  disclosing  the 
grounds  of  objection  upon  the  production  of  the  instrument  under  which  the  other 
party  claims. 

In  the  matter  of  the  alleged  will  of  George  Titlow,  deceased. 
8ur  appeal  from  the  register. 

Opinion  by  Peirob,  J.    Delivered  December  17th,  1870. 

A  caveat  was  filed  in  the  above  matter  with  the  register  of 
wills,  in  the  following  form,  viz. : 

"  I,  Marraret  Garman,  one  of  the  heirs-at-law  of  the  late 
George  Titlow,  of  the  city  of  Philadelphia,  do  hereby  caveat  and 
protest  against  the  probate  of  any  last  will  and  testament  or 
instrument  in  the  nature  thereof,  being  or  pretending  to  be  the 
testament  and  last  will  of  the  said  George  Titlow,  until  exami- 
nation thereof  in  the  proper  court,  and  the  decree  of  the  said 
court  be  therein  pronounced." 

A  like  caveat  was  filed  on  behalf  of  Maria  J.  Cowan,  another 
of  the  heirs  of  said  decedent.  • 

After  the  subscribing  witnesses  had  been  examined  in  sup- 
port of  the  will,  the  counsel  for  the  heirs  made  application  for 
a  day  to  hear  witnesses  to  prove  that,  at  the  time  of  the  execu- 
tion of  the  alleged  will,  George  Titlow,  the  decedent,  was  in 
such  a  physical  and  mental  condition  that  he  was  incapable  of 
making  a  will. 

To  this  application,  the  counsel  for  the  parties  offering  the 
will  for,  probate  objected,  and  denied  the  power  of  the  register 
to  hear  the  proposed  testimony  upon  the  ground  that  in  the 
caveats  filed  no  fact  is  alleged,  no  want  of  mental  capacity., 
alleged,  no  denial  of  the  proper  execution  of  the  will,  and  no 
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demand  for  an  issue  authorized  bj  the  act  of  Assembly,  and 
^  that  therefore  the  inquirv  of  the  register  is  confined  simply  to 
*  the  witnesses  to  the  will,  and  the  cross-examination  by  those 
who  have  entered  the  caveats ;  and  that  therefore  a  prima  facie 
case  for  the  grant  of  letters  testamentary  has  been  fully  estab- 
lished, and  that  the  register  is  authorized  to  grant  letters  to  the 
executors. 

The  register  decided  to  hear  the  testimony  proposed  by  the 
counsel  for  the  heirs,  from  which  decision  this  appeal  was  taken. 

A  caveat  is  a  kind  of  entry  or  memorandum  left  in  a  book 
kept  for  that  purpose  in  aH  registers'  offices,  to  stop  probates, 
administrations,  licenses,  dispensations,  faculties,  institutions, 
&c.,  from  being  granted,  without  the  knowledge  of  the  party 
that  enters  it,  in  the  following  form : 

liCt  nothing  be  done  in  the  goods  of  A.  B.,  late  of  C,  in  the 
county  of  D.,  deceased,  without  notice  to  E.,  proctor  for  F.  G., 
having  an  interest  for  the  widow  and  relict,  or  a  creditor,  &c., 
of  the  said  deceasea).  Proctor's  Ecclesiastical  Practice,  title, 
Caveats,  page  68. 

The  object  V)f  the  caveat  is  to  give  caution  to  the  register 
not  to  proceed  until  the  partv  entering  the  caveat  have  notice. 
In  many  cases,  until  the  alleged  will  is  offered  for  probate,  a 
party  interested  may  not  know  what  to  object  to  it.  it  may  be 
a  forgery,  and  he  must  see  it  to  enable  him  to  know  this.  It 
may  be  of  a  date  anterior  to  the  making  of  another  will ;  or 
of  a  date  subse<^uent  to  a  period  when  the  decedent  was  capable 
of  making  a  will ;  and  to  determine  this  the  alleged  will  must 
be  seen ;  and,  as  a  matter  of  right,  it  can  only  be  seen  when  it 
is  ottered  for  probate. 

It  is  not  necessary,  therefore,  nor  even  possible  in  many  cases, 
that  the  matter  to  be  oI)jected  to  the  alleged  will  can  be  stated 
in  the  caveat.  It  is  sufficient  if  it  be  objected  at  the  time  the 
will  is  offered  for  probate.  The  proper  mode  of  doing  this  is 
in  writing,  setting  forth  the  fact  or  facts  which  are  alleged 
against  it.  In  this  case,  the  matters  alleged  against  the  paper 
purporting  to  be  a«will  were  stated  orally  by  the  counsel  for 
the  heirs,  and  were  reduced  to  writing  bv  the  register.  This 
may  be  sufficient  in  our  practice,  but  the  more  formal  and 
certain  mode  is  to  set  them  forth  in  writing,  with  an  applica- 
tion for  leave  to  make  proof  of  them ;  or,  if  an  issue  by  desired, 
for  an  issue. 

In  BradforiVs  Appeal^  1  Parsons,  158,  it  was  said :  To  enable 
them  to  award  the  issue,  the  court  must  know  the  precise  point 
of  dispute,  and  that  can  only  be  known  from  the  evidence  laid 
before  them,  or  at  least,  by  an  affidavit  of  the  party  asking  the 
issue,  setting  forth  with  clearness  and  precision  a  state  of  facts 
irreconcilable  with  those  alleged  by  his  opponent. 
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This  reasoning  ajjplies  with  like  force  in  a  proceeding  before 
the  register,  who  is  a  judge,  and  should  proceed  with  due 
regard  to  the  regularity  and  certainty  ot  the  proceedings 
before  him. 

This  appeal  is  dismissed  with  instructions  to  the  register  to 
proceed  to  hear  the  proofs  offered  by  the  counsel  for  the  heirs, 
on  his  filing  an  allegation,  under  oath  or  affirmation,  setting 
forth  the  facts  offered  to  be  proved  by  the  heirs  against  the  said 
alleged  will,  and  craving  leave  to  make  proof  of  them. 

[Legal  Gasette,  Dec.  90»  187U,  Vol.  2,  p.  409.] 


Court  of  Common  Pleas,  Philadelphia  County. 

Ih  EquiTT. 


,       A8HT0N  ▼.  PARKINSON. 

1.  A.  iraTe  bU  bond  wltb  warrant  of  attorney  to  P.  to  seenre  certain  payments  dae  by 
his  brother,  which  P.  entered  up  and  on  which  he  issued  ezeention. 
A.  filed  his  bill  to  restrain  the  enforcement  of  the>l.  /ii.,  alleging, 
Isi.  That  the  arrangement  under  which  the  bond  was  giyen  was  to  be  kept  secret, 
and  that  P.  had  violated  this  by  divulging:  it. 

2d.  That  the  bond  was  to  be  left  in  the  hands  of  F,,  P.'s  attorney,  and  that  P. 
had  taken  it  ont  of  his  bands. 

3d.  That  he  had  testified  to  certain  of  these  matters  which  he  had  agreed  to  keep 
secret. 

4!h.  That  he  had  entered  up  the  bond  and  issued  execution  In  violation  of  the 
terms  on  which  the  bond  was  friven. 
F.,  the  attorney,  and  the  sheriff  were  Joined  with  P.  as  defendants.    Held : 
9.  That  the  rule  of  law  Is  that  equity  will  not  restrain  the  collection  of  debts,  and 
that  as  the  answer  fully  responded  to  and  denied  the  alleviations  in  the  bill,  the 
injunction  would  not  be  (granted. 
8.  That  the  sheriff  was  improperly  Joined  as  a  party;  the  plaintiff  in  the  execution 

was  the  only  proper  defendant. 
4.  That  F.  was  Improperly  Joined  and  th«it  he  eonld  not  make  disoovery  ;  it  was  his 
client's  right  to  prevent  his  divulging  coafidentlal  commanlcations. 

Sur  motion  for  injunction. 

Opinion  by  Allison,  P.  J.    Delivered  December  24th,  1870. 

Samuel  K.  Ashton  brin^  his  bill  of  complaint  aeainst  Robert 
B.  Parkinson,  to  restrain  the  collection  of  a  judgment  for 
$10,000,  confessed  by  plaintiff  in  favor  of  Parkinson,  on  the  2d 
day  of  February,  1870.  With  Parkinson  are  joined  as  defend- 
ants, Peter  Lyle,  late  high  sheriff,  and  Thomas  H.  Foreman. 
The  prayer  of  the  bill  as  to  Lyle,  is  to  restrain  him  from  further 
proceedings  on  a^./a.  on  said  judgment,  which  was  issued  out 
of  the  Supreme  Court  as  of  January  Term,  1871,  No.  24,  and 
that  Foreman  make  discovery  of  the  facts  in  relation  to  the 
matters  set  forth  in  the  bill.  The  relief  prayed  as  to  Parkin- 
son is  that  he  be  enjoined  from  proceeding  by  execution  or 
other  process  upon  said  judgment,  deliver  up  the  bond  of  the 
plaintiff  to  be  cancelled,  and  that  he  account  for  and  repay  to 
Samuel  K.  Ashton,  the  moneys  which  plaintiff  had  paid  on 
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account  of  the  bond.  The  equity  of  the  bill  is  an  alleged  vio- 
lation of  an  agreement  by  Parkinson,  which,  as  plaintiffasserts, 
wa&  the  sole  consideration  for  the  execution  of  the  bond  on 
which  judgment  has  been  entered  and  execution  issued. 

The  breaches  of  this  agreement  as  set  forth  in  the  bill  are, 
Ist,  divulging  statements  touching  the  business  relations  between 
himself  and  George  H.  Ashton,  a  brother  of  the  complainant. 
2d.  That  he  took  the  bond  out  of  the  hands  of  Foreman,  who 
had  been  of  counsel  for  him  in  the  negotiation  and  settlement 
of  the  business  out  of  which  this  proceeding  springs.  Sd.  Testi- 
fying to  the  matters  which  he  had  agreed  to  keep  secret  in  a 
suit  which  he  had  instituted  against  Foreman ;  and  4th.  Enter- 
ing: up  judgment,  and  issuing  execution  thereon. 

It  18  recited  in  the  bill,  that  the  brother  of  the  plaintiff, 
George  H.  Ashton,  was  indebted  in  a  considerable  sum  of 
money  to  Parkinson,  who  was  about  to  collect  the  same  by 
attachment  under  the  act  of  March  17th,  1869.  The  plaintiff, 
with  the  sole  desire  to  assist  his  brother,  and  to  prevent  damage 
to  his  business  by  the  anticipated  suit,  gave  his  bond  with  war- 
rant of  attorney,  to  secure  the  payment  of  the  debt  due  to 
Parkinson,  in  monthly  payments  of  $500,  on  the  first  day 
of  every  month,  up  to  and  including  the  first  day  of  July,  1870, 
and  on  that  day  to  execute  a  mortgage,  conditioned  for  the 
payment  of  $7,547.32  in  three  years  from  its  date.  Four  pay- 
ments, of  $500  each,  were  made;  the  last  one  on  the  first 
day  of  May,  when,  as  plaintiff  alleges,  in.consequenee  of  a  viola- 
tion of  the  condition  on  which  he  executed  the  judgment,  he 
ceased  to  make  further  payments,  or  otherwise  to  complete 
his  agreement  with  Parkinson. 

The  plaintiff  avers  that  it  was  agreed  by  Parkinson,  that  the 
entire  transaction  was  to  be  kept  secret,  to  avoid  injurv  to  the 
business  of  George  H.  Ashton;  that  the  preservation  of  secrecy 
was  made  an  essential  part  of  the  agreement,  and  that  the 
defendant,  Foreman,  as  attorney  for  Parkinson,  and  with  his, 
Parkinson's  full  knowledge  and  consent,  should  retain  in  his 
possession  the  bond  of  plaintiff;  and  in  support  of  this  aver- 
ment, appends  to  his  bill  a  copy  of  a  paper  signed  by  Foreman 
on  the  2d  of  February,  1870,  as  attorney  lor  Parkinson,  in 
which  it  is  agreed,  ^Hhat  the  bond  and  warrant  will  not  be 
recorded  or  entered,  save  upon  the  forfeiture  of  any  condition 
or  conditions,  mentioned  in  the  warrant.  It  is  understood  and 
agreed  by  the  parties,  as  a  consideration  of  good  faith  inducing 
this  bond  as  a  settlement,  that  the  papers  shall  remain  in  the 
hands  of  Mr.  Foreman,  counsel  for  Mr.  Parkinson,  and  the 
avoidance  of  all  publicity  in  respect  to  all  the  circumstances  of 
the  settlement,  strictly  promised."  On  the  same  day  another 
paper  was  executed  by  Foreman  as  attorney  for  Parkinson,  set- 
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ting  forth  among  other  things  that  the  bond,  by  request  of 
Samuel  K.  Ashton  and  the  consent  of  Parkinson,  should  remain 
in  Foreman's  possession  until  the  mortgage  was  executed. 

These  allegations  of  the  bill,  supported  as  they  seem  to  be  by 
the  two  papers  signed  by  Foreman,  attorney  for  defendant,  are 
met  by  a  denial  set  up  by  way  of  answer  by  Parkinson,  as  to 
the  consideration  which  induced  plaintiiF  to  execute  the  bond. 
The  answer  avers,  that  George  H.  Ashton  being  bailee  of  Par- 
kinson of  $10,000,  in  United  States  bonds  and  cash,  and  refus- 
ing after  repeated  demand,  to  deliver  the  bonds  and  money 
which  had  been  deposited  for  safe  keeping  only,  criminal  pro- 
ceedings had  been  instituted  against  Q-eorge  tl.  Ashton,  and 
that  the  magistrate  who  heard  the  case,  had  already  returned 
the  same  to  the  Court  of  Qaarter  Sessions  for  trial.  The 
defendant  asserts,  that  the  material  question  before  them  was 
the  abandonment  of  all  proceedings  by  law  against  the  said 
George  H.  Ashton,  arising  out  of  his  misappropriation  and  con- 
version of  the  property  of  Parkinson  to  his  own  use,  and  that 
the  allegation  of  secrecy  as  an  inducement  to  the  execution  of 
the  bond  and  warrant,  is  a  mere  pretence  and  afterthought.  In 
support  of  the  reasonableness  of  this  assertion  it  is  alleged, 
that  long  previous  to  the  execution  of  the  bond  and  warrant, 
it  was  well  known  among  those  having  business  relations  with 
G^rge  H.  Ashton,  that  he  had  become  embarrassed  in  his 
pecuniary  matters ;  his  negotiable  paper  having  gone  to  protest 
in  June,  July  and  August  of  1869,  and  that^  many  suits  had 
been  brought  against  him,  and  judgments  obtained  in  the  courts 
of  this  city. 

This  denial  of  the  substantial  equities  of  the  plaintiff's  bill  is 
fatal  to  his  application  for  relief  upon  the  ground  upon  which 
he  mainly  rests.  In  the  sixth  parasrraph  of  his  complaint,  he 
claims  that  for  the  causes  spoken  of  m  the  fourth  paragraph,  he 
is  entitled  to  the  aid  of  this  court  by  way  of  injunction:  the 
acts  of  the  defendant  here  referred  to  are,  first,  speaking  of  the 
transactions  between  the  plaintiff,  the  defendant,  and  George 
H.  Ashton,  in  the  presence  of  a  third  person ;  and  second,  that 
in  a  suit  between  Parkinson  as  plaintiff,  and  Thomas  H.  Fore- 
man, defendant,  he  testified  and  called  witnesses  to  the  trans- 
actions, which  induced  the  execution  of  the  bond.  This  is 
effectually  answered  at  this  stage  of  the  proceedings  by  the 
denial  of  Parkinson,  that  he  had  come  under  any  promise  or 
agreement  to  keep  secret  the  transactions  referred  to,  as  an  in- 
ducement held  out  to  plaintiff  for  the  obligation  which  he 
assumed,  and  that  no  such  consideration  entered  into  the  execu- 
tion of  the  bond.  We  are  not  even  called  on  to  weigh  the 
proofs  by  which  this  assertion  is  supported  and  denied,  as  it 
stands  before  us  upon  the  oath  of  the  plaintiff  alone,  contra- 
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dieted  as  it  U  by  the  oath  of  the  defendant.  This  denial  would 
be  sufficient  to  prevent  the  granting  of  the  special  injanctioa 
which  the  bill  prays  may  be  accorded,  bat  it  ought  not  to  be 
overlooked,  that  the  plaintiff  has  not  attempted  to  call  to  his 
support  the  testimony  of  the  witness,  who  he  says  was  present 
when  Parkinson  spoke  of  the  business  transactions,  in  violation 
of  his  agreement  not  to  diyulge  them ;  nor  have  we  by  affidavit 
or  by  oner  of  proof  at  bar,  the  particulars  of  the  testimony  in 
the  suit  between  Parkinson  and  Foreman.  If  we  had  not  the 
emphatic  denial  of  the  defendant,  which  defeats  upon  thii 
ground  the  equity  of  the  plaintiff  upon  his  praver  for  relief  by 
special  injunction,  his  request  would  be  deniea  because  of  the 
indefiniteness  of  statement  as  to  what  was  said  upon  that  which 
it  is  claimed,  violated  the  agreement  or  promise  of  the  defendant. 
To  say  that  Parkinson  spoke  of  the  transactions,  and  that  he 
testified  and  called  witnesses  to  testify  in  relation  to  them, 
affords  little  if  any  light  upon  the  question  raised  by  these  alle« 
^tions  of  the  bill ;  even  if  this  is  true,  and  if  it  were  material, 
It  does  not  necessarily  follow  that  anything  was  revealed  which 
it  was  necessary  should  be  kept  secret,  or  that  the  transactions 
were  spoken  of  in  such  a  way  as  in  any  degree  ;to  dama^  the 
interests  of  George  H.  Ashton.  If  the  conversation  or  testimony 
of  which  plaintiff  makes  complaint,  was  of  this  character,  or 
was  calculated  to  produce  this  effect,  he  should  have  set  it  out 
in  detail,  that  the  court  might  judge  of  the  fairness  of  the 
ground  on  which  he  seeks  to  make  of  no  effect  his  bond  given 
to  the  defendant.  It  is  asking  relief  by  summary  interposition 
upon  a  uncertain  and  unascertained  premises.  This  is  contrary 
to  the  principle  that  the  plaintiff'  must  in  any  case  make  his 
right  to  a  special  injunction  clear  beyond  doubt  before  it  can 
be  awarded ;  a  principle  which  applies  in  all  its  force  to  an  ap- 
plication of  this  kind.  In  Winch's  Appeal,  11  P.  F.  Smith,  4^, 
the  doctrine  is  affirmed  that  equity  will  restrain  a  creditor  only 
where  he  is  clearly  and  indisputably  proceeding  against  right 
and  justice,  to  use  the  process  of  the  law  to  the  injury  of  an* 
other.  The  jurisdiction  of  a  court  of  equity  to  prevent  or 
restrain  acts  contrary  to  law,  and  prejudicial  to  the  rights  of 
individuals,  cannot  be  used  to  obstruct  the  collection  ot  debts. 
Hunter's  Appeal,  4  Wright,  194,  which  is  often  cited  as  an  an* 
thority  in  controvetion  of  the  well-settled  doctrine  in  Penn-> 
sylvania,  that  it  is  the  right  of  a  creditor  to  seize  and  sell  the 
debtor's  interest  in  the  property,  whatever  that  interest  may  be, 
is  not  in  conflict  with  the  principle,  but  is  in  entire  agreement 
with  it.  In  Hunter's  Appeal  the  general  doctrine  is  lully  con- 
ceded in  the  opinion  of  the  court ;  and  the  execution  there  was 
restrained  only  because  the  attempt  to  sell  the  undisputed  prop- 
erty of  the  wife,  to  satisfy  the  debt  of  the  husband,  was  clear^ 
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an  act  contrary  to  law,  it  bein^  in  direct  conflict  with  the  mar- 
ried woman's  act  of  1848,  whica  in  term  says  that  this  shall  not 
be  done.  And  in  Lyon's  Appeal j  11  P.  F.  Smith,  16,  which  en- 
joined the  inequitable  use,  which  a  creditor  attempted  to  make 
of  an  admitted  incumbrance  on  the  wife's  title,  which  she  was 
willing  to'  pay  off,  the  court  said  they  were  not  to  be  under- 
stood as  deciding  that  in  an  ordinary  case  of  a  conflict  of  inter- 
est, a  party  can  come  into  equity  to  restrain  a  plaintiff  from  his 
right  of  execution.  The  case  of  the  plaintiff,  we  think,  has  no 
such  specialties,  as  to  make  it  an  exception  to  the  general  rule. 
The  third  breach  of  the  agreement  upon  which  the  plaintiff 
relies,  is  admitted  by  the  defendant.  He  indeed  denies  that  the 
settlement  of  February  2d,  1870,  was  in  any  degree  induced  by 
a  promise  on  his  part,  to  allow  the  bond  to  remain  in  the  hands 
of  Thomas  H,  Foreman  until  the  monthly  payments  should 
have  been  completed,  although  this  is  stated  in  the  agreement 
signed  by  Mr.  Foreman,  of  the  same  date  with  the  bond.  The 
bond  was  placed  in  the  hands  of  other  counsel,  in  consequence  of 
a  misunderstanding  which  grew  up  between  the  defendant  and 
Mr.  Foreman,  prior  to  the  first  of  July.  Is  this  such  a  material 
violation  of  the  agreement  or  promise  of  Parkinson,  as  to  take 
from  him  his  right  to  hold  the  plaintiff  to  the  fulfilment  of  the 
obligation  which  he  assumed  ?  The  defendant  swears  that  he 
made  no  such  precedent  promise ;  that  the  allegation  which  is 
made  by  plaintiff  is  a  mere  pretence  and  afterthought;  but 
apart  from  this  denial  we  do  not  regard  this  stipulation  of  the 
agreement  as  an  essential  part  of  it.  Mr.  Foreman  at  most  was 
to  be  but  the  holder  of  the  bond,  because  he  had  been  of  coun- 
sel for  Parkinsoo,  and  because  there  was  professional  service 
yet  to  be  performed ;  the  mortgage  was  to  be  prepared  and  exe- 
cuted, and  this  was  to  have  been  completed  by  the  counsel  of 
the  defendant,  who  at  that  time  was  Mr.  Foreman.  But  it  is 
difiScult  to  understand  how  it  could  be  of  Vital  importance  to 
the  plaintiff,  or  in  any  way  of  consequence  to  him,  whether  the 
bond  was  in  the  custody  of  one  person  acting  as  attorney  and 
counsellor  for  the  defendant,  or  of  another.  For  cause  which 
was  deemed  sufficient,  other  professional  advice  and  assistance 
was  sought ;  and  with  this  change,  the  bond  was  placed  for  safe 
keeping  and  for  such  use  as  defendant  might  be  entitled  to 
make  (^  it,  in  other  hands.  The  plaintiff  has  liot  explained  how 
or  in  what  way  his  own  interests  or  those  of  George  H.  Ashton 
have  been  injured  by  the  deposit  of  the  bond  in  the  ke3ping  of 
the  present  counsel  for  the  defendant;  and  as  injury  from  this 
cause  is  not  asserted,  we  cannot  regard  the  ground  assumed  by  the 
plaintiff*  as  presenting  any  valid  reason  for  staymg  the  hand  of 
the  defendant  in  proceeding  to  collect  his  judgment,  if  otherwise 
entitled  to  reap  tnat  which  his  execution  may  bring  to  him. 
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The  only  other  reason  assisrned  in  support  of  the  prayer  for 
relief  as  against  Parkinson  falls,  if  we  are  right  in  our  conclusions 
as  we  have  stated  them  above.  It  was  clearly  understood  that 
the  bond  might  be  entered  up,  if  there  was  a  failure  to  comply 
with  any  one  of  the  conditions  named  in  the  bond ;  this  is  negar 
tively  stated  upon  the  face  of  the  instrument  itself.  The 
breaches  of  oonaition  are  set  forth  in  the  paper  filed  with  the 
bond  and  warrant ;  no  one  of  which  are  deniea  by  the  plaintiff; 
namely,  his  refusal  to  pay  the  instalments  of  $500,  due  respect- 
ively, on  the  first  days  of  June  and  July,  as  well  as  the  refusal 
on  part  of  plaintiff,  to  execute  and  deliver  to  defendant,  his 
mortgage  for  $7,547,  according  to  his  agreement. 

It  may  not  be  out  of  t^ie  way  to  remark,  that  the  sheriff 
,  ought  not  to  have  been  made  a  party  to  the  bill ;  he  was  per- 
'  forming  a  duty  imposed  on  him  by  another  tribunal,  whose 
process  he  was  required  to  execute,  and  for  the  non-fulfilment  of 
which,  by  any  default  of  his,  he  incurred  a  pecuniary  respon- 
sibility, as  well  as  exposed  himself  to  punishment  of  a  difterent 
character.  It  is  through  the  plaintiff  in  an  execution,  that  relief 
in  a  proper  case  is  reached,  and  not  by  an  order  which  places 
the  ofiicer  charged  with  the  execution  of  process,  between  two 
fires,  so  that  he  cannot  escape  damage  from  one  or  the  other. 

The  fourth  prayer  is,  that  Foreman  may  make  discovery  of 
the  facts  in  relation  to  the  matters  set  forth  in  the  bill,  as  fully 
as  the  same  are  within  his  knowledge.  To  this  he  makes 
answer  in  part,  but  claims  that  as  he  was  of  counsel  for  Park- 
inson, he  has  been  improperly  joined  as  one  of  the  defendants 
in  the  bill.  It  is  the  privilege  of  the  client  which  seals  the 
mouth  of  counsel,  and  for  this  reason,  nothins:  which  was  com- 
municated to  him  by  Parkinson  can  be  considered  as  properly 
before  us.    . 

The  injunction  ejanted  sec.  reg,  is  dissolved. 

James  T.  Mikhellj  JSsy.,  solicitor  for  plaintiff. 

Wnu  JErnsty  JEsq.^  solicitor  for  Parkinson. 

[  LBgal  GaxetU),  Dec.  30, 1870,  Vol.  S,  p.  412.] 


Court  of  Common  Pleas,  Philadelphia  County* 

In  re  PHILADELPHIA  ARTISANS'  INSTITUTE. 

1.  The  rpqnIsUea  of  an  application  to  the  Conrt  of  Common  Plitaa,  lor  a  charter, 

defined. 
84  Also  the  objects  for  which  that  court  may  grant  a  charter. 

Sur  application  for  charter. 

Opinion  by  Paxson,  J.     Delivered  January  7th,  1871. 
The  object  of  this  association,  as  set  forth  in  the  charter,  is 
"the  promotion  and  encouragement  of  mechanical,  manufao- 
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turing  and  useful  arts,  by  such  means  and  measures  as  they  may 
deem  advisory  and  expedient." 

This  is  certainly  very  indefinite,  but  there  is  a  still  more 
serious  objection.  I  have  looked  in  vain  through  the  acts  of 
Assembly  for  our  authority  to  charter  an  association  with  this 
object.  The  nearest  approach  to  it  is  the  power  to  charter  "as- 
sociations for  the  promotion  of  science,"  but  we  cannot  extend 
this  to  the  "  mecnanical,  manufacturing,  and  useful  arts "  by 
judicial  interpretation ;  nor  can  we  enlarge  the  terms  employed 
in  the  act  of  Assembly  so  as  to  embrace  other  objects,  even 
though  they  may  be  equally  meritorious.  The  term  "science" 
has  a  specific  meaning,  and  is  distinguished  from  the  arts  in 
this,  that  art  is  that  which  depends  on  practice  or  performance, 
and  science  that  which  depends  on  abstract  or  speculative  prin- 
ciples. The  theory  of  music  is  a  science;  the  practice  of  it  is 
an  art. 

But  this  charter  is  radically  defective  in  other  respects, 
viz. : 

1.  The  membership  is  not  restricted  to  citizens  of  this  Com- 
monwealth. 

2.  The  rights  and  duties  of  the  members,  the  powers  and 
functions  of  the  officers,  the  qualifications  of  members,  and  the 
causes  for  which  they  may  be  exj>elled  and  the  manner  of  eftect- 
ing  the  same,  and  the  mode  in  which  the  property  of  the  cor- 
poration shall  be  disposed  of,  are  all  to  be  provided  for  here- 
after by  the  by-laws  and  ordinances  of  the  corporation.  This 
would  make  the  charter  a  mere  matter  of  form,  and  enable  the 
association  to  introduce  into  the  by-laws  the  most  obnoxious 
regulations,  without  any  opportunity  for  the  court  to  pass  upon 
their  validity  or  propriety.  These  are  all  matters  which  should 
have  been  clearly  defined  and  set  forth  in  the  charter,  and  their 
omission  is  fatal. 

8.  There  is  no  limitation  as  to  the  amount  of  property  the 
corporation  may  hold. 

There  are  other  defects  in  this  charter,  but  the  above  are 
sufficient  to  require  us  to  withhold  our  approval  of  it. 

A  number  of  other  charters  have  been  handed  to  me  for 
examination.  With  a  single  exception  I  have  been  compelled 
to  return  them  without  approval,  and  have  endorsed  thereon 
our  objections.  In  view  of  the  large  number  of  applications 
of  this  nature,  and  of  the  extremely  crude  and  careless  manner 
in  which  many  of  the  charters  are  prepared,  we  have  thought 
it  proper  to  indicate  briefly  some  of  the  essential  features  which 
every  charter  should  contain: 

1.  The  membership  must  be  restricted  to  citizens  of  this  com- 
monwealth.    T!ie  Butcher^s  Ben.  Association^  11  C.  151. 

2.  The  name  of  the  proposed  corporation  must  be  stated,  and 


106  In  be  Artisans'  Inbtitutb. 


said  name  should  be  entirely  distinctive  from  that  of  any  other 
incorporation  in  the  same  locality.    6  Pitts.  Leg.  Jour.  161. 

3.  The  objects  of  the  association  must  be  clearly  defined,  so 
as  to  satisfy  the  court  that  they  are  within  the  meaning  of  the 
law.     The  National  Literary  Association^  6  0.  150. 

4.  The  articles,  which  should  clearly  define  the  rights  and 
duties  of  the  members.    6  G.  155. 

5.  The  conditions  under  which  the  parties  propose  to  asso- 
ciate. 

6.  The  location  where  said  corporation  is  intended  to  be 
situated,  or  its  principal  business  transacted. 

7.  That  all  by-laws  to  be  adopted  by  said  proposed  corpora- 
tion for  its  government,  shall  be  consistent  with  the  Constitu- 
tion and  laws  of  the  United  States,  the  constitution  and  laws 
of  this  commonwealth,  and  with  the  proposed  charter. 

8.  Any  clause  providing  for  an  amendment  of  the  charter 
must  set  forth  that  such  amendment  shall  be  made  in  conform- 
ity with  law. 

9.  If  the  power  of  expulsion  is  introduced,  the  charter  must 
clearly  define  the  causes  for  which  a  member  may  be  expelled. 
An  indefinite  or  vague  statement  of  the  oflence  is  not  sufficient. 
The  court  will  not  approve  a  charter  which  gives  a  majority  of 
the  association  power  to  expel  any  member  "ffuilty  of  any 
oifence  against  the  law."  Any  such  or  kindred  expression  is 
too  general.  2  Wr.  298;  Ibid.  299;  11  a  151 ;  2  Bm.  448;  6 
S.  &  R.  469. 

10.  In  charters  of  building  associations  the  number  and  value 
of  the  shares  proposed  to  be  issued  must  be  stated. 

11.  In  charters  of  beneficial  societies  there  must  be  a  clause 
restricting  the  application  of  their  funds  to  the  objects  declared 
to  be  the  purpose  of  their  association.    6  C.  155. 

12.  In  all  charters  where  a  cash  capital  is  provided  for,  the 
amount  of  such  capital  must  be  stated,  as  also  the  number  and 
value  of  the  shares. 

13.  Every  charter  must  contain  a  limitation  of  the  amount 
of  real  and  personal  estate  to  be  held  by  such  corporation.  The 
limitation  of  real  estate  must  not  exceed  the  maximum .  pre- 
scribed by  the  act  of  Assembly ;  and  the  limitation  as  to  the 
personal  estate  must  be  reasonable,  taking  into  view  the  objects 
of  the  association,  the  court  reserving  the  right  to  approve  the 
latter  in  its  discretion. 

14.  Every  charter  should  be  written  upon  one  sheet  of  paper 
or  parchment.  Interlineations  in  a  charter  are  not  proper,  and 
if  the  same  occur  in  a  material  part  the  charter  will  be  rejected. 
6C.  154;  110.80. 

It  may  not  be  inappropriate  to  designate  the  several  objects 
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for  which  the  Court  of  Common  Pleas  is  authorized  by  law  to 
grant  charters  of  incorporation.     They  are— 7 

1.  Associations  for  literary,  charitable,  or  religious  purposes; 
beneficial  societies  or  associations,  fire  engine  or  hose  companies. 
Act  of  13th  of  October,  1840,    Purdon,  196,  plac.  11 ;  P.  L.  5. 

2.  Associations  for  the  promotion  of  science  or  agriculture ; 
cemetery  or  burial  associations ;  societies  for  the  detection  of 
thieves  and  the  recovery  of  stolen  property.  Act  of  20th  Feb- 
ruary, 1854.     Purdon,  197,  plac.  15;  P.  L.  90. 

3.  Musical  societies  and  associations.  Act  of  6th  of  April 
1859.     Purdon,  197,  plac.  16 ;  P.  L.  377. 

4.  Mutual  saving  fund,  loan  or  building  associations.  Act 
of  12th  April,  1859.    Purdon,  129,  plac.  1 ;  P.  L.  544. 

5.  Associations  for  the  purpose  of  insuring  horses,  cattle,  and 
other  live  stock  against  loss  by  death  from  disease  or  accident, 
or  from  being  stolen;  water,  hook  and  ladder  companies; 
building  associations ;  musical  clubs  or  associations ;  teachers' 
institutes  or  associations;  hotel  companies;  skating  parks, 
associations  and  clubs  for  the  advancement  of  athletic  sports, 
including  base  ball  clubs,  and  bar^e  and  fishing  clubs,  and  fire 
insurance  companies.  Act  of  26th  of  March,  1867.  Purdon, 
1456,  plac.  8 ;  P.  L.  44. 

6.  Saving  fund  associations,  or  societies  for  the  accumulation 
of  funds,  and  the  distribution  of  the  same  among  its  members, 
without  banking  or  discounting  privileges.  Act  of  12th  of 
April,  1867.    Purdon,  1456,  plac.  4;  P.  L.  70. 

It  is  quite  possible  that  I  have  overlooked  some  of  the  objects 
for  which  associations  may  be  chartered  by  this  court,  but  it  is 
believed  the  foregoing  is  substantially  correct. 

[Legal  Gaaetto,  Jan  13, 1871,  Vol.  3,  p.  12.] 


Court  of  Common  Fleas,  Philadelphia  County. 

In  Equity. 

JUNCTION  R.  R.  Co.  y.  BOYD. 

1.  Tbe  railroad  company  built  their  road  alon^  Thlrtv-aecood  street,  in  the  city 
of  Philadelphia,  and,  being  below  grade,  covered  U  with  an  arch  on  which 
earth  was  paclced,  so  that  travel  on  the  streets  was  noi  interfered  with.  Under 
an  ordinance  of  conncils  the  defendants  built  a  temporary  chapel  on  the  archway, 
Edd: 

8.  That  the  conncils  covld  not  authorise  such  building. 

8.  That  the  railroad  company  iiad  an  exclnsiye  right  to  their  roadway,  and  were  the 
proper  parties  plaintiff. 

Opinion  by  Paxson,  J.    Delivered  December  31st,  1870.  . 

The  Junction  Railroad  Company,  by  the  terms  of  their  char- 
ter (acts  of  May  3d,  1860,  P  L.  780)  were  authorized  "  to  con- 
struct  a  railroad,  commencing  at  a  point  upon  the  Philadelphia 
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and  Reading  railroad,  at  or  near  the  bridge  of  said  company, 
near  Peter's  island,  in  the  river  Schuylkill,  thence  by  the  best 
route  to  a  point  upon  the  Pennsylvania  railroad,  within  one 
mile  east  of  George  s  run,  at  the  villaire  of  Hestonville,  thence 
by  the  line  of  the  Pennsylvania  Road  by  the  most  direct  and 
practicable  route  to  a  point  upon  the  line  of  the  Philadelphia, 
Wilmington  and  Baltimore  railroad." 

Under  and  in  pursuance  of  the  power  thus  conferred  by  their 
charter,  the  said  railroad  company  have  constructed  their  road 
through  a  portion  of  West  Philadelphia — the  same  being  loca- 
ted from  a  point  north  of  Market  street  to  a  point  south  of 
Chestnut  street,  upon  the  line  of  Thirty-second  street,  which 
street  was  laid  out  upon  the  plan  of  the  city  of  Philadelphia, 
but  not  then  opened  south  of  Chestnut  street.  Between  the 
points  referred  to,  the  road  has  been  arched  over  and  filled  up, 
making  it  in  effect  a  tunnel,  over  which  the  travel  upon  Market 
and  Chestnut  streets  now  passes.  This  tunnel  continues  for 
about  75  feet  below  Chestnut  street,  far  enough  to  prevent 
horses  from  being  frightened  by  approaching  trains,  after  which 
the  said  road  is  a  deep  uncovered  cut  for  some  distanco,  and  so 
continues  until  the  natural  grade  of  the  ground  brings  the  road 
out  upon  a  level  with  the  surface.  The  land  upon  the  line  of 
Thirty-second  street,  below  Chestnut,  belonged  to  the  estate  of 
Edward  Shippen  Burd,  deceased.  The  executors  of  this  estate 
presented  a  petition  to  the  court,  in  conformity  with  law,  for  a 
jurv  to  assess  the  dam^vges  for  the  takinof  of  their  land  by  the 
said  company,  and  for  injurv  to  their  adjoining  proj>erty ;  and 
such  proceedings  were  had  thereon,  that  an  award  was  made  of 
$10,000  in  favor  of  the  estate,  which  award  has  been  confirmed 
by  the  court,  and  the  amount  thereof  paid  by  the  comjmny. 

The  bill  further  alleges  that  the  defendant,  Henry  M.  Boyd, 
and  his  agents,  contractors  and  workmen,  have  recently  entered 
upon  and  taken  possession  of  all  that  ^mrt  of  said  strip  of 

f  round  so  condemned  to  and  paid  for  by  the  said  company, 
eing  the  whole  of  Thirty-second  street  fronting  on  Chestnut 
and  extending  southward  to  the  mouth  of  said  tunnel,  and  are 
now  actually  engaged  in  erecting  thereon  a  certain  st6ne  and 
frame  structure  lor  the  use  and  occupation  of  himself  and  cer- 
tain other  persons  associated  with  him,  and  who  have  recently 
formed,  or  are  about  forming,  a  religious,  association  under  the 
name  of  the  West  Chestnut  Street  Pi-esbyterian  church.  The 
said  building  is  erected  upon  stone  foundations  set  in  the 
ground,  and  is  directly  over  the  arch  of  the  tunnel  aforesaid. 

The  defendant  does  not  claim  to  erect  said  building  under 
any  license  fi*om  the  said  company,  or  from  the  executors. of 
Burd's  estate ;  but  justifies  his  act  under  an  ordinance  of  coun- 
cils, passed  October  22d,  1870,  in  these  words:  "The  select  and 
common  councils  of  the  city  of  Phihidelphia  do  ordain,  that 
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permission  be  and  the  same  is  hereby  granted  to  the  "West 
Chestnut  Street  Presbyterian  church  to  erect  a  temporary 
wooden  chapel  on  Tliirty-second  street,  below  Chestnut  street, 
in  the  twenty-seventh  ward:  Provided^  That  the  said  building, 
shall  be  removed  at  any  time  hereafter  upon  thirty  days'  notice, 
to  be  given  by  the  chief  commissioner  of  highways,  on  the  pas- 
sage of  a  resolution  by  councils  to  that  eftect." 

Upon  the  filing  of  the  bill  of  complaints  the  usual  ex  parte 
injunction  was  granted;  subsequent  to  which  the  defendant  put 
in  a  pro  forma  answer,  admitting  the  facts  as  set  forth  in  the 
bill,  and  submitting  himself  to  the  order  of  the  court.  Where- 
upon the  case  was  set  down  for  argument  upon  bill  and  answer. 
Upon  the  hearing,  however,  the  defendant  asked  leave  to  with- 
draw his  answer,  and  to  substitute  the  names  of  the  trustees  of 
the  West  Chestnut  Street  Presbyterian  church  as  defendants. 
It  was  alleged  that  the  answer  was  put  in  pending  proceedings 
for  a  settlement  of  the  difficultv,  and  with  a  view  to  that  end. 

While  a  court  of  equity  might,  in  a  proper  case,  allow  other 

Earties  having  an  interest  to  come  in  and  defend,  we  would  not 
e  justified  in  substituting  other  parties  as  defendants  without 
the  consent  of  the  plaintifl*;  aria  while  I  do  not  sustain  the 
motion  to  withdraw  the  answer,  I  have  treated  the  latter  as  an 
affidavit,  and  decide  the  case  as  upon  a  motion  to  continue  the 
special  injunction. 

That  the  defendant  had  no  right  to  erect  this  building  upon 
the  lot  in  question  is  too  plain  for  argument.  He  has  shown 
no  legal  authority  from  any  one  to  do  so.  He  is  a  mere  tres- 
passer. The  ordinance  of  councils  amounts  to  nothing.  The 
city  did  not  and  does  not  own  the  land,  and  consequently  had 
no  authority  to  erect  a  structure  thereon,  or  to  authorize  others 
to  do  so.  The  only  right  which  the  city  could  possibly  have 
Iiad  was  to  use  the  ground  as  a  public  highway,  and  this  right 
is  practically  taken  away  by  its  use  by  the  railroad.     If  said 

f round  had  not  been  so  taken  then  the  only  parties  entitled  to 
uild  upon  the  lot  would  have  been  the  owners  of  the  fee,  or 
some  one  claiming  by,  through  or  under  them. 

But  it  is  contended  for  the  defendant  that,  conceding  he  has 
no  right  to  build  upon  this  lot,  the  complainants  are  not 
entitled  to  the  equitable  relief  prayed  for,  because  they  are  not 
the  owners  of  the  fee,  and  have  but  an  easement  in  the 
property.  It  is  undoubtedly  true  that  where  a  railroad  com- 
pany take  land  for  the  construction  of  their  road  by  virtue  of 
the  right  of  eminent  domain,  they  do  not  acquire  a  title  in  fee 
to  the  land  so  taken,  but  only  a  right  of  way  for  the  purposes 
aforesaid. 

The  general  principle  has  been  long  and  clearly  settled  that 
when  the  land  of  an  individual  is  appropriated  to  the  use  of 
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a  public  highway,  whether  a  canal,  railroad,  turnpike,  or  ordi- 
nary country  rc^,  the  fee  remains  in  the  former  owner,  and 
the  public  have  but  the  right  of  passage ;  and  on  the  abandon- 
ment or  disuse  of  the  grounds  as  a  way,  the  owner  can  reclaim 
or  occupy  it.  The  Western  Pennsylvania  Railroad  Co.  v.  John^ 
sionj  9  P.  F.  S.  290;  Lance's  Appeal^  5  P.  F;  S.  16;  Jessup  v. 
Louehs^  Ibid.  350 ;  Lewis  v.  Jones^  1  B.  836 ,  Sanderson  v. 
Haversack,  8  Id.  294 ;  Fisher  v.  Coyfe,  3  Watts,  407 ;  Barclay 
V.  Noioinj  6  Peters,  498.  But  it  is  also  true  that  the  use  by  a 
railroad  company  of  land  taken  by  them  for  the  use  of  their 
road  is  practically  an  exclusive  one  and  permanent  in  its 
nature.  And  herein  it  differs  essentially  from  the  case  of  land 
taken  for  an  ordinary  highway.  For  a  railroad  company  must, 
from  the-  very  nature  of  their  operations — ^for  the  security  of 
life  and  propertv — have  the  right  to  the  exclusive  use  of  the 
road  for  themselves  and  workmen,  and  to  exclude  all  concur- 
rent occupancy  by  former  owners  in  any  mode  or  for  any 
purpose.  The  view  of  the  law  is  fully  sustained  by  the  authori- 
ties. See  Railway  Co.  v.  Davis,  2  Dev.  k  Bat  467 ;  Wheeler  v. 
The  Railway,  12  Barb.  227 ;  Mungen  v.  Railway,  4  Comst.  349 ; 
Hazin  v.  The  Railway,  2  Gray,  674 ;  RedJiekTs  Amer.  Railway 
Cases,  250,  and  notes ;  Railroad  v.  Hdion,  32d  Vt.  43. 

In  the  latter  case,  it  was  held  that  one  whose  land  has  been 
taken,  appraised,  and  paid  for  by  a  railroad  company,  under 
their  charter,  for  railroad  purposes,  has  no  right  to  enter  upon 
or  use  such  land  for  any  purpose  which  in  the  least  degree 
endangers  or  embarrasses  its  use  by  the  company  for  any  of  the 
objects  which  the  railroad  is  intended  to  accomplish ;  and  that 
it  was  unlawful  for  the  owner  of  the  fee  to  dig  turf  along  the 
line  of  the  road,  as  his.  doing  so  might  tend  to  create  dust  to 
the  annoyance  of  passengers  travelling  in  the  company's  cars. 
And  this,  it  will  be  borne  in  mind,  was  a  case  between  the 
company  and  the  owner  of  the  fee,  and  not  between  the  com- 
pany and  a  mere  trespasser. 

But  the  defendant  contends  that  in  the  case  of  a  tunnel  the 
right  to  the  use  of  the  surface  remains  in  the  owner  of  the  fee, 
and  that  he  may  use  it  for  agricultural,  building  or  other  pur- 
poses not  inconsistent  with  the  use  and  enjoyment  by  the  com- 
]mny  of  their  easement.  It  is  not  necessary  to  decide  this  broad 
question,  though,  even  if  it  were,  a  great  deal  could  be  said  on 
the  other  side.  In  Ramsden  v.  2he  Railway  Company,  1  Exch. 
723,  it  was  held  that  where  a  permanent  tunnel  was  made 
through  the  land  without  disturbing  the  surface  soil,  it  amounted 
to  a  permanent  using  of  the  land ;  and  undoubted!  v  in  such  case 
the  owner  would  be  entitled  to  claim  damages  for  the  use  of 
the  surface  soil,  for  the  reason,  with  others,  that  the  company 
may  cut  through  and  use  it    They  would  have  the  right  to 
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sink  shafts  through  for  the  purposes  of  light  and  ventilation. 
But  in  this  case  there  is  no  tunnel,  in  the  proper  sense  of  the 
term.  The  company  first  made  a  deep  cut,  and  then  arched 
over  their  track,  and  placed  two  or  three  feet  of  soil  over  the 
crown  of  the  arch.  It  is  in  effect  a  mere  covered  way,  and  the 
huilding  complained  of  rests  not  upon  the  surface  soil,  but  upon 
the  structure  placed  there  by  the  company.  If  the  latter  nad 
covered  their  road  with  a  wooden  roof  instead  of  the  more 
permanent  brick  arch,  can  it  be  pretended  that  any  stranger, 
without  color  of  title  to  the  land,  could  add  another  story  to  it 
for  his  own  convenience  ?  If  the  principle  contended  for  here 
be  correct,  it  is  difficult  to  see  where  it  would  stop,  and  the 
road  of  the  company  might  be  built  over  its  entire  length  by 
merely  leaving  room  enough  for  the  passage  of  the  trains. 
Such  a  view  is  entirelv  inconsistent  with  that  exclusive  control 
over  their  road  whichi,  from  the  nature  of  things,  a  railroad 
company  must  possess.  But  the  very  act  which  the  defendant 
has  attempted  is  expressly  prohibited  by  law.  Section  11  of  act 
of  16th  of  April,  1838  (Purdon  845,  plac.  55),  provides  that 
**  no  person  shall  construct  any  building,  wharf,  platform, 
switch,  sideway,  lateral  railroad  or  crossing  place,  or  make  or 
apply  any  device  whatever  on  the  ground  set  apart  for,  or  form- 
ing part  of,  or  on  banks  or  excavation  of  any  railroad  as  afore- 
said, without  permission  given  under  the  authority  of  the  *  *  * 
managers  of  the  proper*  railroad  company  *  *  *  which  permis- 
sion shall  only  be  given  in  writing  by  a  person  duly  authorized 
for  that  purpose ;  and  if  any  ^)ei'son  shall  commence  or  make 
any  such  construction  or  device  without  such  permission,  or 
shall  not  conform  to  the  direction  of  the  proper  officer  or  agent 
in  the  case,  in  the  construction  of  such  building,  wharf,  plat- 
form, switch,  sideway,  lateral  railroad,  crossing  place,  or  device 
as  aforesaid,  such  person  shall,  for  every  such  offence,  forfeit 
and  pay  a  sum  not  exceeding  one  hundred  dollars,  and  the 
officer  or  agent  having  charge  of  such  railroad  may,  at  the 
expense  of  such  person,  remove  or  destroy  every  such  obstruc- 
tion or  device  as  aforesaid.*'  This  act  received  a  construction 
by  our  Supreme  Court  in  Dovming  v.  McFaddev^  6  H.  334,  in 
which  it  was  held  that  trespass  would  not  lie  against  the  officers 
of  a  railroad  company  for  tearing  down  the  scaffolding  of  a  per- 
son who  was  attempting  to  build  along  the  line  of  the  railroad, 
and  who  was  digging  into  the  banks  of  the  road  in  order  to 
get  a  foundation. 

I  have  not  adverted  to  the  fact  as  to  how  far  the  building 
complained  of  may  injure  the  road  or  endanger  the  safety  of  the 
arch. .  Nor  is  it,  perhaps,  very  material  un^er  the  view  which 
we  take  of  the  law  of  this  case.  The  danorer  would  depend 
somewhat  upon  the  strength  of  the  arch.    The  company  were 
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not  boand  to  baild  it  of  safficient  strength  to  sapport  a  church 
building  with  a  cougreofation  therein,  or  to  support  any  build- 
ing whatever.  And,  ii  there  is  no  danger  now,  what  assurance 
have  we  that  it  may  not  endanger  it  hereafter?  The  founda- 
tions of  the  chapel  may  let  in  the  water  in  such  way  as  ulti- 
mately to  injure  the  mason  work,  or  foundations  of  the  arch. 
From  such  contino:ency  the  company  have  a  right  to  be  protec- 
ted. The  law  holds  these  corporations  to  a  strict  account  if 
human  life  is  lost  upon  their  roads.  Can  this  continue  to  be 
the  case  if  the  courts  determine  that  the^  have  Qot  the  exclu- 
sive control  over  the  land  taken  for  their  roads,  and  Ihat  any 
mere  trespasser  may  at  his  pleasure  erect  churches  or  other 
buildings  over  and  upon  the  crown  of  an  arch  built  by  the 
company  for  their  own  and  the  public  protection  ?  If  we  take 
from  a  railroad  corporation  the  exclusive  use  and  control  of 
their  roadway,  we  shall  be  driven  of  necessity  to  a  correspond- 
ing modification  of  the  strict  rules  which  we  apply  to  them 
when  injuries  result  to  persons  or  property  from  the  acts  or 
omissions  of  their  employees  or  agents. 

The  injunction  is  continued  until  the  further  order  of  the 
court.  The  erection  of  this  building  was  continued  after  notice 
and  bill  filed ;  and,  I  am  informed,  even  after  special  injunction 
granted.  The  plaintiffs,  if  they  insist  upon  it,  are  perhaps 
entitled  to  a  decree  of  abatement  under  the  prayer  for  general 
relief.  As  the  building  was  only  erec^  for  a  temporary  pur- 
pose, it  is  possible  the  plaintiffs  may  be  contented  with  proper 
assurances  of  its  removal  within  a  reasonable  time.  But  we 
will  make  such  decree  as  the  plaintiffs  are  entitled  to  whenever 
counsel  prepare  and  submit  the  same  in  accordance  with  the 
rules  of  the  court. 

Thomas  Hart^  Jr.^  and  James  E.  GoweUj  Esqs.^  for  plaintifil 

Samuel  Dickson^  IJsq.y  for  defendant. 

fL«gAl  Ooxette,  January  6, 1671,  Vol.  3,  p.  4.] 


Court  of  Quarter  Session,  Philadelphia  County. 

In  16  POWELTON  AVENUE. 

1.  The  widening  of  a  street  already  opened  or  the  width  of  fifty  feet  to  that  of  et8:hty 
feet,  \s  not  such  a  public  bunettt  as  will  Justify  the  impoBlng  on  the  city  of  all  the 
damages  awarded  for  the  taking  of  land. 

2.  Hence  where  in  such  a  case,  with  the  ezceptlou  of  those  few  instances  in  which 
no  daina«:cB  were  awarded  at  all,  the  Jury  of  view  imposed  all  the  damages  on  the 
city,  amounting  to  some  $48,000,  the  report  will  be  set  aside. 

In  the  matter  of  the  exceptions  to  the  report  of  the  jury  to 
assess  damages  for  the  widening  of  Powelton  avenue. 

Opinion  bj  Paxson,  J.    Delivered  January  7th,  1871. 
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Powelton  avenue,  east  of  the  Lancaster  pike,  is  opened  of 
the  width  of  eighty  feet,  and  the  improvements  thereon  are 
generally  of  a  superior  character.  West  of  the  said  pike,  this 
avenue,  so  far  as  opened,  is  of  the  width  of  fifty  feet.  It  is 
now  proposed  to  open  it  from  the  Lancaster  pike  westward  to 
Forty-second  street,  of  the  width  of  eighty  feet.  Such  widen- 
ing would  seem  to  be  very  greatly  to  the  advantage  of  property 
owners  in  the  vicinity.  Indeed,  it  is  hardly  possible  to  examine 
the  plan  of  the  street  as  proposed  to  be  widened  without  com- 
ing to  the  conclusion  that  not  only  property  fronting  on  this 
avenue,  where  the  lots  are  of  the  depth  of  one  hundred  feet 
and  upwards,  but  also  upon  all  of  the  cross  streets  within  a 
square  of  said  avenue,  would  be  materially  enhanced  in  value 
by  the  change  from  a  tifty  to  an  eighty  foot  street.  Improve- 
ments of  a  superior  order  would  probably  follow,  such  widen- 
ing, and,  in  time,  replace  those  now  in  existence  of  a  less  desir- 
able character.  Every  building  of  the  kind  firat  above  referred 
to  could  hardly  fail  to  benefit  surrounding  property.  This  is 
the  view  suggested  by  an  examination  of  the  plan  submitted 
with  the  report  of  the  jury;  but  if  we  take  said  report,  and 
the  opinions  of  property  owners  as  our  guide,  we  should  be 
forced  to  a  different  conclusion.  The  former  have  assessed  the 
damages — nearly  the  whole  of  which  are  for  the  widening  of 
the  said  avenue,  at  the  sum  of  $48,210.  This  entire  amount 
has  been  put  upon  the  city.  The  jury  do  not  appear  to  have 
been  able  to  see  any  benefit  to  owners  of  property  on  Powelton 
avenue  whose  land  is  not  taken,  or  to  owners  of  adjacent 
property.  In  some  few  instances  they  have  declined  to  give 
damages  for  land  taken,  upon  the  ground  that  the  remaining 
property  of  the  same  owner  was  benefited  to  a  corresponding 
degree ;  but  generally  they  have  allowed  damages  in  a  most 
liberal  spirit.  Individuals  owning  deep  lots  on  Powelton 
avenue,  where  only  a  thin  slice  is  taken  off  from  their  fronts 
are  awarded  damages  of  greater  or  lesser  amounts.  Various 
reasons  were  urged  before  the  jury,  and  pressed  upon  the  argu- 
ment before  the  court,  why  the  respective  properties  would  not 
be  benefited  by  the  proposed  widening.  Some  property  owners 
prefer  to  build  upon  the  side  streets,  entirely  ignorinoj  the 
valuable  front  on  an  eighty  foot  street,  and  experienced  builders 
and  real  estate  brokers  were  examined  before  the  jury  to  prove 
the  great  advantage  of  so  improving  upon  the  side  streets.  A 
number  of  exceptions  have  been  filed  to  the  report  of  the  jury. 
Some  except  because  they  have  not  been  awarded  any  damages 
—others,  because  they  have  not  been  awarded  enough.  The 
city  excepts  because  all  of  the  damages  have  been  placed  upon 
her,  and  no  portion  thereof  upon  the  owners  of  property  bene- 
fited by  the  proposed  widening.    But  the  difficulty  is  that  no 
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one  seems  to  have  been  so  benefited.  Almost  every  one  whose 
property  is  taken,  alleges  that  he  is  injured  thereby  far  beyond 
any  possible  benefits,  while  those  who  own  adjoining  property 
not  taken  can  see  no  advantage  to  said  property  by  reason  of 
the  widening  of  the  street. 

The  opening  of  a  street  is  a  matter  which,  perha|)8,  in  most 
cases  is  of  general  interest  and  advantage.  Such  opening  creates 
another  public  highway  for  the  use  and  accommodation  of  all 
our  citizens.  But  the  widening  of  a  street  already  opened, 
from  a  fifty  to  an  eisjhty  foot  street,  is  not  a  matter  which 
particularly  benefits  the  general  public.  If,  then,  such  widen- 
ing would  be  t)r(xiuctive  of  nothing  but  loss  to  the  property 
owners  in  the  immediate  vicinity,  it  would  seem  to  be  unwise 
to  inflict  such  an  unnecessary  evil  upon  them.  Still  more  un- 
wise would  it  be  to  add  over  $48,000  to  the  debt  of  the  citv 
without  any  corresponding  benefit,  and  for  a  matter  in  which 
the  general  public  have  no  especial  interest.  We  have  con- 
cluded, therefore,  to  sustain  both  the  exceptions  filed  by  the 
property  owners  and  by  the  city,  and  to  set  aside  this  report, 
and  we  do  so  with  the  less  hesitation  from  the  fact  that  the 
urgent  necessity  for  an  eighty  foot  street  so  near  to  a  wide 
street  like  Market  has  not  oeen  made  to  appear.  Should 
property  owners  change  their  views  upon  the  importance  to 
them  of  having  Powelton  avenue  opened  of  the  full  width  of 
eighty  feet,  it  is,  of  course,  competent  for  them  to  have  another 
jury ;  when,  if  they  are  willing  to  pay  for  that  which  benefits 
them  exclusively,  their  labors  may  possibly  be  crowned  with  a 
ditterent  result. 

Exceptions  sustained,  and  report  set  aside. 

[Legal  Oaiett«,  Jan.  13, 1871,  Vol.  8,  p.  IS.] 


Court  of  Quarter  Sessions,  Philadelphia  County. 

COMMONWEALTH  v.  STACY. 

1.  In  an  Indictment  for  libel  where  the  words  charsred  do  not  neeeBtarll j  Import  crim- 
inality they  can,  in  pleading,  only  support  the  in  diet  intent  by  reference  to  extrinsic 
clrcninstanccs  which  »how  them  to  have  been  used  in  an  obnoxious  sense. 

SembU:  That  where  the  colloqnlam  Is  wanting  the  connt  may  be  amended. 

2.  Where  in  snch  an  Indictment  there  is  a  precedent  statement,  that  the  prosecntora 
were  engai;ed  In  bnstuess,  snch  statement  will  be  sufficient  to  su«tain  the  Innuendo, 
that  the  words  charged  were  with  intent  to  injure  prosecutors  In  their  business 
standing. 

8.  A  publication  made  by  a  circular  Issued  by  a  mercantile  agency  to  Its  subscribers. 
Is  not  privileged  ;  it  might  be  otherwise,  if  made  only  to  those  having  dealings 
with  the  person  to  whom  It  relates. 

Demurrer  to  indictment  for  libel. 

Opinion  by  Allison,  P.  J.    Delivered  January  7th,  1871. 

In  Stitzell  V.  IteynoldSy  9  P.  F.  Smith,  488,  we  have  the  last 
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reaffirmation  of  the  old  doctrine,  that  where  the  words,  spoken 
or  printed,  which  are  charged  to  be  slanderous  or  libellous,  do 
not  necessarily  import  crirainalty,  they  can  in  pleading  only 
support  an  action  or  indictment  by  reference  to  extrinsic  cir- 
cumstances which  show  them  to  have  been  used  in  an  obnoxious 
sense.  The  common  illustrations  are  there  given — the  word 
foresworn  becomes  actionable  only  when  shown  to  have  b^en 
predicated  of  one  who  had  given  testimony  under  the  sanction 
of  a  judicial  oath,  and  hence  tne  necessity  of  a  colloquialism,  about 
time,  place  and  circumstances,  so  that  it  might  appear  upon  the 
face  ot  the  pleadings  that  the  word  foresworn  had  reference  to 
an  oath  taKen  in  a  judicial  proceedings :  because  a  false  oath 
taken  under  other  circumstances  is  not  perjury,  though  it  is  an 
immoral  act. 

Judge  Sharswood  says :  Perhaps  the  best  illustration  of  the 
rule  ofpleading  in  these  cases  is  to  be  found  in  Bamham's  Case, 
4  Rep.  20.  The  words  laid  are :  Barnham  burnt  my  barn  (in- 
nuendo\  a  barn  with  corn.  The  action  was  held  not  to  lie, 
because  burning  a  barn,  unless  it  had  corn  it  it,  was  not  a 
felony ;  but,  remarked  De  Gray,  C.  J.,  in  Rex  v.  Hom^  Cowp. 
684,  if,  in  the  introduction,  it  had  been  averred  that  the  de- 
fendant had  a  barn  full  of  corn,  and  that  in  a  discussion  about 
that  barn  the  defendant  had  spoken  the  words  charged,  an 
innuejido  of  its  being  the  barn  full  of  corn,  would  have  been 
good.  This  subject  is  fully  treated,  and  numerous  authorities 
cited,  in  note  to  Wharton  s  Precedents  of  Indictments,  544, 
under  title  Libel,  chapter  seven.  In  the  case  of  Miller  v.  Max- 
well^ 16  Wendell  9,  where  the  plaintift*  averred,  by  way  of  m- 
nuendoj  that  the  defendant,  in  attributing  the  authorship  of  a 
certain  article  to  a  celebrated  surgeon  of  whiskey  memory,  or 
to  a  noted  steam  doctor,  meant  by  the  appellation  the  plaintiff, 
it  was  held,  notwithstanding  the  innuendo^  the  declaration  was 
bad  for  want  of  an  averment,  that  the  plaintiff  was  generally 
known  by  those  appellations,  or  that  the  defendant  was  in  the 
habit  of  applying  them  to  him,  or  something  to  that  effect.  The 
innuendo  must  have  precedent  matter  to  which  to  refer,  so  that 
whatever  is  intended  to  be  thus  alluded  to,  must  be  stated  be- 
fore the  innuendo^  which  is  to  apply  it  to  the  matter  charged 
to  be  libellous.  It  is  objected  by  the  defendant,  that  in  this 
respect  the  indictment  before  us  is  radically  defective.  In  the 
first  count  it  is  charged,  that  with  the  intent  to  injure,  oppress, 
aggrieve  and  vilify  the  good  name,  fame,  credit,  and  reputation 
of  Patrick  Cahill,  and  to  bring  him  into  public  hatred,  con- 
tempt and  ridicule,  the  defendant  printed  and  published  the 
libellous  matter  set  forth  in  this  count,  of  and  concerning  the 
said  Patrick  Cahill.  The  words  of  the  alleged  libel  do  not 
charge  or  impute  to  the  prosecutor  any  act  which  imports  crim- 
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inalty,  and  for  which  he  could  be  indicted.  Upon  principal, 
and  the  authority  of  repeated  decisions,  therefore,  we  must  hold 
that  this  count  of  the  indictment  is  defective,  because  there  is 
no  colloquium;  no  averment  of  precedent  matter  to  which  the 
innuendo  can  apply.  The  rule  laid  down  in  Hawkes  v.  Hawkes^ 
8  East.  431,  is  conclusive  against  the  sufficiency  of  this  count; 
that  where  the  words  da  not  of  themselves  naturally  convey  the 
meaning  imputed  by  the  innuen'h^  but  also  where  they  are  am- 
biguous and  equivocal,  and  require  explanation  by  reference  to 
some  extrinsic  matter  to  make  them  actionable,  it  must  not 
only  be  predicated,  that  such  matter  existed,  but  also  that  the 
words  were  spoken  of  and  concerning  that  matter.  The  libel- 
lous  words  here  charged  have  reference,  if  to  anything  injurious 
to  the  defendant,  to  nis  business  standing,  and  is  calculated  and 
intended  to  injure  him  in  his  credit,  that  injury  must  reach 
him  through  those  with  whom  he  dealt.  But  it  is  not  averred 
or  laid  as  matter  precedent  to  the  innuendoy  that  the  prosecutor 
was  in  business,  or  that  he  carried  on  any  particular  occupa- 
tion, and  that  the  words  were  spoken  of  and  corcerning  such 
business  or  occupation.  The  publication  which  is  ma^e  the 
foundation  of  this  indictment  is  as  follows : 

*'  Mercantile  agency,  notification  sheet,  R.  G.  Dun  &  Co.,  pro- 
prietors. Thursday,  March  3d,  1870.  No.  9.  Strictly  confidential. 
JSubscriber  to  reference  book:  We  have  information  which 
changes  the  ratings  of  the  undermentioned  names.  An  indica- 
tion that  a  change  has  occurred  should  be  made  in  your  book 
in  all  cases  by  making  a  dash  ( — )  against  the  name.  If  speci- 
ally interested  in  any  of  the  parties,  particulars  may  be  obtained 
at  our  offices.  J^*  These  notifications  are  confined  strictly  to 
changes  materially  affecting  the  ratings  in  our  reference  book. 
The  insertion  of  a  name  herein  does  not  always  imply  a  failure, 
but  simply  that  circumstances  have  occurred,  the  particulars 
of  whi*ch  should  be  obtained  by  parties  interested. 

"  Pennsylvania,  103,  O'Brien  &  Cahill. 

.     .    .     SBoes    .     .    .    Philadelphia." 

As  this  is  a  purely  mercantile  paper,  whatever  harm  it  could 
inflict  on  Cahill  would  be  done  to  his  business  standing  and 
credit,  and,  indeed,  it  is  so  charged  in  the  indictment;  the 
innuendo  laid  is  "  meaning  thereby  that  a  change  had  occurred 
materially  affecting  the  solvency  of  the  said  Patrick  Cahill  in 
his  business."  But  if  Patrick  Cahill  was  not  doing  business ; 
if  he  had  never  been  thus  engaged,  or  had  retired  therefrom, 
then  the  alleged  libellous  matter  could  not  injure  him  in  the 
manner  set  out  by  the  pleader ;  and  as  we  have  no  formal  or 
substantial  averment  of  this  fact  to  support  this  innuendo,  it 
stands  in  this  count  of  the  indictment  as  a  pointless  and  harm- 
less statement. 
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In  the  second  count  this  defect  in  pleading  is  not  so  apparent. 
The  allegation  is  made  that  the  purpose  of  the  defendant  in  the 
publication  and  circulation  of  the  offensive  statement,  was  to 
injure  and  vilify  the  good  name,  fame  and  credit,  reputation 
and  business  standing,  of  Peter  O'Brien  and  Patrick  Cahill, 
shoe  manufacturers,  copartners  under  the  firm  name  of  O'Brien 
k  Cahill,  and  to  bring  them,  the  said  O'Brien  &  Cahill,  into 
public  hatred,  contempt  and  ridicule,  did  write,  print,  publish 
and  exhibit,  a  certain  malicious  and  defamatory  libel  of  and 
concerning  the  said  O'Brien  &  Cahill,  &c.  There  is  in  this  no 
technical  colloquium  or  averment,  that  there  was  as  between 
the  defendant  and  other  persons,  a  discourse  or  communication 
of  any  kind  touching  the  business  of  O'Brien  &  Cahill,  but  there 
is  a  statement  which  precedes  the  innuendo,  that  the  firm, 
are  shoe  manufacturers ;  that  their  business  is  carried  on  under 
the  firm  name,  and  that  the  purpose  of  the  publication  was  to 
injure  the  reputation  and  business  standing  of  O'Brien  &  Cahill, 
this  is  not  a  formal  precedent  statement  of  the  matter  which  it 
is  the  office  of  the  innuendo  to  carry  into,  or  connect  with  the 
publication  set  out  in  the  indictment,  but  it  does  that  which  an 
artistic  pleading  of  the  same  facts  would  accomplish ;  it  gives 
point  to  the  libellous  publication,  and  indicates  in  what  sense 
It  is  to  be  interpreted ;  the  innuendo  can  thus  be  understood  as 
connecting  the  libel  with  the  business  or  trade  of  the  prosecu- 
tors, and  ihough  it  is  not  laid  in  the  indictment  that  the  pub- 
lication was  prinl^d  and  exhibited  of  and  concerniuj^  the  busi. 
ness  of  the  firm,  yet  it  is  charged  that  the  object  of  the  defend- 
ant in  exhibiting  his^alleffcd  libellous  publication,  was  to  injure 
the  firm  reputation  and  ousiness  standing  of  O'Brien  &  Cahill, 
who  are  manufacturers  of  shoes.  The  11th  section  of  the  crim- 
inal procedure  act,  Purdon  251,  provides  that  every  indictment 
shall  be  deemed  and  adjudged  good  and  sufficient  in  law,  which 
charges  the  crime  substantially  in  the  language  of  the  act  of 
Assembly,  or,  if  at  common  law,  so  plainly  that  the  nature  of 
the  offence  charged  may  be  easily  understood  by  the  jury.  This 
section  has  introduced  a  material  change  into  the  requirements 
of  criminal  pleading,  and  whilst  it  capnot  be  claimed  for  it  that 
it  has  swept  away  all  of  the  specialties  of  the  old  system,  for 
the  charge  must  be  so  plainly  stated  if  at  common  law,  that  it 
can  be  easily,  and  to  this  may  be  added  accurately,  understood 
by  the  jury,  yet  where  there  is  reasonable  certainty  in  an  indict- 
ment it  is  to  be  maintained,  and  we  think  the  second  count  of 
this  indictment  is  well  pleaded. 

It  is  objected  as  against  the  sufficiency  of  the  indictment  that 
the  innuendo  contradicts  the  language  laid  as  being  libellous, 
and  undertakes  to  change  the  meaning  of  the  woras.  It  was 
argued  in  support  of  this  cause  of  den^urrer,  that  the  language 
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set  out  may  be  interpreted  in  a  double  sense,  and  tbat  the  plain- 
tiffs are  not  therefore  justified  in  placing  on  them  the  meaning 
which  is  given  to  them  in  the  libel.  But  this  objection  cannot, 
we  think,  be  sustained,  for  while  an  innuendo  cannot  enlarge, 
add  to,  change  or  extend  the  meaning  of  the  previous  words, 
where  they  are  ambiguous,  equivocal  and  require  explanation, 
or  may  be  taken  in  a  double  sense,  the  innuendo  is  used  in  order 
to  attach  such  meaning  to  them,  as  the  plaintiff  claims,  was 
intended  or  may  think  necessary  to  render  them  actionable  or 
sufficient  to  support  an  indictment  for  libel.  In  the  indictment 
before  us,  nothing  more  is  sought  to  be  accomplished  by  the 
innuendo,  than  to  give  to  the  words  published  an  explanation, 
which,  if  true,  constitutes  the  libel.  Kor  has  the  pleader,  bv 
means  of  the  innuendo,  sought  to  attach  to  the  words  set  forth 
in  the  indictment,  a  meaning  inconsistent  with  what  they  may 
naturally  import,  when  we  remember  that  they  are  published 
by  a  mercantile  agency,  and  the  professed  purpose  of  the  author 
is  to  give  information  to  the  subscribers  to  the  agency. 

We  also  hold  that  there  is  nothing  that  requires  us  to  declare 
the  indictment  defective  for  the  second  cause  of  formal  demurrer 
assigned  against  the  sufficiency  of  the  bill.  There  is  nothing 
to  support  the  allegation,  that  it  does  not  set  forth  accurately 
the  alleged  libellous  paper.  As  far  as  appears  from  the  matter 
set  out,  it  is  the  entire  publication,  or,  at  least,  the  whole  of 
that  which  is  complained  of  as  constituting  the  libel.  If  there 
is  in  the  publication  matter  which  prec^es  and  follows  the 
alleged  libel,  it  would  have  been  a  more  formal  statement  of  the 
offensive  portion  of  the  publication  to  have  said,  in  certain  parts 
of  which  said  circular  there  were  and  are  contained  false,  wicked, 
Ac,  matters  of  and  concerning  the  said  O'Brien  &  Cahill ;  but 
under  our  statute  we  think  it  would  be  going  too  far  if  we 
sl^ould  decide  that  this  omission,  which  is  one  of  form  merely, 
vitiated  the  indictment. 

But  it  is  further  assigned  for  demurrer  against  the  bill  that 
the  matter  set  forth  is  on  its  fsLce  a  privileged  communication, 
made  in  the  performance  of  an  obligation  and  duty,  being  a 
confidential  communication,  made  by  a  mercantile  agency  to 
subscribers,  who  employ  the  agency  for  the  purpose  of  supplying 
them  with  information  for  their  use  in  the  management  of  their 
business.  A  communication  is  privileged  even  though  it  be 
defamatory,  where  there  is  an  interest  or  duty  to  make  the 
matter  complained  of  known,  if  it  is  done  bonajidc  and  without 
malice.  Moort  v.  Farrall^  4  B.  and  Adop.  871.  Shipley  v.  2W- 
hunter^  7  C.  &  P.  680.  A  merchant  may  communicate  his 
knowledge  to  one  who  solicits  information,  as  to  the  reputation 
or  business  standing  of  a  customer.  If  he  volunteers  such 
statement  it  is  otherwise.  King  v.  Watls^  8  C.  &  P.  614    And 
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it  was  held  in  Oetting  v.  Kosf^  3  C.  &  P.  160,  that  a  circular 
letter  sent  by  a  secretary  to  the  members  of  a  society  for  the 
protection  of  trade  against  sharpers  and  swindlers,  furnishing 
information  respecting  certain  bill  transactions,  is  not  a  privi- 
leged communication.     The  distinction  taken  there  was,  that 
if  the  letter  state  particular  facts,  it  will  not  constitute  a  libel, 
and  it  was  left  as  a  question  for  the  jury,  whether  the  society 
really  and  in  good  faith  intended  to  give  the  particular  infor- 
mation which  the  letter  contained.     !But,  if  the  letter  contain 
a  general  statement,  such  as  that  the  party  mentioned  in  it  is 
considered  as  an  improper  person  to  be  ballotted  for,  it  is  other- 
wise.    The  same  principle  is  maintained  in  Ward  v.  Smithy  6 
Bing.  749.    A  letter  written  by  a  correspondent  of  a  foreign 
mercantile  house,  intended  to  be  confidential  concerning  third 
persons  engaged  in  mercantile  transactions,  imputing  to  them 
notoriety  ror  everything  but  fair  dealing,  and  strict  adherence 
to  their  engagements,  was  held  not  to  be  privileged.    The 
indictment  oefore  us  is  founded  on  a  communication  made  to 
only  one  member  of  the  association,  so  far  as  we  have  informa- 
tion from  the  libel  itself,  and  it  would  be  a  good  defence  to  the 
charge  of  publishing  a  malicious  libel,  to  show  that  the  paper 
was  sent  to  but  one  person,  who  was  interested  in  knowing  all 
that  is  stated  or  referred  to  in  the  communication,  as  to  the 
ratings  of  O'Brien  &  Cahill,  and  that  the  publication  was  with- 
oat  malice,  the  defendant  having  knowledge  of  such  facts  as 
warranted  him  in  making  the  statement  contained  in  the  com- 
mnnication,  or  having  reason  to  believe  them  to  be  true,  made 
them  to  persons  who  were  interested  in  obtaining  the  informa- 
tion.    But  we  cannot  agree  with  the  position  taken  by  the 
defendant,  that  because  he  is  connected  with  a  mercantile 
agency,  he  may  communicate  to  every  person  who  becomes  a 
subscriber  to  his  agency,  statements  prejudicial  to  the  business 
or  moral  standing  of  the  merchants  of  the  land,  whether  the 
persons  to  whom  the  information  is  sent  have  an  interest/ 
in  receiving  it  or  not.    In  any  case  in  which  they  have  such  an 
interest  and  the  agency  have  come  nnder  obligation  to  perform 
a  duty  of  4;his  kind,  it  would,  doubtless,  be  regarded  as  a  privi- 
leged communication,  if  without  malice,  facts  are  communicated 
which  are  necessary  to  the  protection  or  proper  for  the  infor- 
mation of  the  persons  to  whom  they  are  sent,  and  this  was  the 
ruling  in  the  case  of  Lawler  v.  Golton  Oil  Cofa,y  Eog.  Com.  Law 
Eep.  4  vol.,  page  262  (new  series);  there  ev^ry  person  to  whom 
the  circular  was  sent,  having  an  interest  in  the  business  of  the 
association,  of  which  he  was  a  member,  was  entitled  to  be 
informed  of  the  transactions  of  the  body,  the  publication  of 
which  was  charged  to  be  libellous.   But  can  anything  like  this, 
with  fuiruesa  be  claimed  of  an  association  whose  members  are 
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scattered  over  all  the  land,  but  a  Bmall  portion  of  whom  can 
have  any  interest  in  knowing  the  ratings,  as  they  are  called,  of 
the  particular  names  which  are  periodically  sent  out  with  such 
remark  as  is  calculated  to  injure  their  reputation  and  business 
standing.  A  business  such  as  that  conducted  by  the  defendant, 
if  properly  managed,  may  be  of  the  greatest  service  to  the  mer- 
chants and  business  men  of  the  country,  but  if  carried  on  with 
a  reckless  disregard  of  the  rights  of  others,  may  be  converted 
into  an  evil,  against  which  no  man  can  protect  himself;  its 
operations  are  secret;  everything  is  sent  out  under  the  garb  of 
confidence;  and  thus  the  poisoned  arrows  which  are  launched 
in  darkness  may  strike  down  the  purest  and  most  solvent  in  the 
land ;  no  business  man  is  safe  if  this  can  be  recognized  and  pro- 
tected by  the  law  as  a  privileged  communication.  There  is  no 
great  hardship  imposed  on  an  agency  of  this  kind  if  they  are 
required  to  know  beforehand  that  their  statements  are  true, 
and  that  the  persons  to  whom  they  are  sent  have  an  interest  in 
receiving  the  information;  and  this  could  be  accomplished  by 
requiring  every  subscriber  to  furnish  to  the  agency,  from  time 
to  time,  the  names  of  the  persons  with  whom  they  had  estab- 
lished business  relations,  or  who  may  have  applied  to  them  for 
credit.  It  is  no  sufficient  reply  to  this  to  say  it  would  be  trou- 
blesome and  expensive  to  the  agency,  they  are  bound  to  submit 
to  an  inconvenience  which,  while  it  does  no  substantial  harm 
to  them,  has  a  just  regard  for  the  rights  of  others.  Persons 
who  are  injured  by  the  course  of  business  pursued  by  an  organi- 
zation of  this  kind,  have  a  right  to  invoke  the  protection  of 
the  law,  and  to  hold  every  one  thus  acting  responsible  for  the 
legal  consequences  of  their  publication.  An  agency*  of  this 
kind  is  but  another  illustration  of  the  old  fable  of  the  boys  and 
the  frogs,  that  which  is  both  pleasant  and  profitable  to  the  one 
party,  may,  in  a  financial  view,  be  death  to  the  other. 

The  first  count  being  defective  merely  for  want  of  a  pr^ 
cedent  statement  to  explain  the  innuendo,  it  may  properly  be 
amendable  under  our  statute,  and  as  this  defect  was  not  formally 
assigned  a  cause  of  demurrer  to  the  bill,  but  was  made  orally 
and  at  bar,  we  will  not  now  declare  the  demurrer  as  to  it  sus- 
tained, but  allow  it  to  stand  over  for  the  present.  All  the  other 
grounds  of  demurrer  are  overruled,  both  as  to  the  first  and 
second  counts  of  the  indictment. 

Under  this  indictment  the  defendant  was  tried  by  a  jury  and 
acquitted. 

Charles  H.  Sidebotham^  Esq.^  for  the  commonwealth. 

Thos.  J,  Diehlj  Geo.  W.  Bidclle^  and  Samuel  Wagnery  Jr.^  Esqs.^ 
for  defendant. 

[Legal  GaieMe,  Jan.  13, 1671,  Vol.  3,  p.  13.] 
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United  States  Circuit  Court,  Eastern  District  of 

Pennsylvania. 

Ik  Admiralty. 


CAFIERO  V.  WELSH. 

1.  A  bill  of  lading  Is  a  receipt  and  a  proroUe,  it  acknowledirea  that  certain  g^oods  have 
been  received  on  board  of  a  Vessel,  and  en^asces  to  deliver  them,  and  in  so  far  as  it 
is  a  receipt  it  Is  only  prima  facie  evidence,  and  may  be  contradicted  by  parol. 

3.  Where,  therefore,  the  only  defence  to  the  payment  of  ftx3l^ht  was  a  discrepancy 
between  the  amount  of  cari^o  stated  in  the  bill  of  ladlnic,  and  that  delivered ;  and 
the  testimony  of  the  officers  of  the  ship  was  direct  and  explicit  that  all  that  waa 
received  was  delivered :  Mild^  that  the  defence  was  not  made  out. 

Appeal  hy  respondents  from  the  decree  of  the  District  Court 
for  the  Eastern  District  of  Pennsylvania. 

Opinion  by  McKbnnan,  Cir.  J.   January,  1871. 

A  common  carrier  is  bound  to  deliver  the  specific  gooda 
intrusted  to  him,  at  their  appointed  destination,  in  the  condi- 
tion in  which  they  were  received  by  him,  subject  only  to  such 
deterioration  as  is  necessarilv  incident  to  their  transportation, 
and  to  such  perils  as  may  be,  b^  k^al  implication  or  express 
agreement,  excepted  from  his  liability.  His  responsibility 
begins  only  when  he  assumes  the  custody  of  the  goods  to  ba 
transported.  Hence  the  master  of  a  vessel  is  responsible  for  his 
cargo,  from  the  time  of  its  delivery  to  him,  and  only  for  what 
is  so  delivered.  Its  kind  and  quantity,  the  place  to  which  it  is 
to  be  carried,  and  the  person  to  whom  it  is  to  be  delivered,  are 
subjects  of  proof,  and  of  these  the  bill  of  lading  is  the  custom- 
ary and  appropriate  evidence.  It  has  been  expressively  described 
as  .a  receipt  and  a  promise.  It  acknowledges  that  certain  goods 
have  been  shipped,  and  engages  to  deliver  them.  While,  there- 
fore, it  may  be  regarded  as  conclusively  establishing  the  em- 
ployment of  the  carrier,  and  the  essential  stipulations  of  the 
contract,  yet,  as  between  the  shipper  and  the  carrier,  it  is  only 
prima  facie  evidence  of  all'  matters  descriptive  of  the  cargo, 
and,  as  to  these,  may  be  modified  or  contradicted  by  parol.  1 
Sprague,  72.  "  In  regard  to  receipts,  it  is  to  be  noted,  that  they 
may  DC  either  mere  acknowledgments  of  payment  or  delivery ; 
or,  they  may  also  contain  a  contract  to  do  something  in  relation 
to  the  thing  delivered.  In  the  former  case,  and  so  far  as  the 
receipt  goes  only  to  acknowled^  payment  or  delivery,  it  is 
merely  prima  facie  evidence  of  the  fact,  and  not  conclusive; 
and  therefore  the  fact,  which  it  recites,  may  be  contradicted  by 
oral  testimony.  But  in  so  far  as  it  is  evidence  of  a  contract 
between  the  parties,  it  stands  on  the  footing  of  all  other  con- 
tracts in  writing,  and  cannot  be  contradicted  or  varied  by  parol. 
Thus,  for  example,  a  bill  of  lading,  which  partakes  of  both 
these  characters,  may  be  contradicted  and  explained  in  its 
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recital,  that  the  goods  were  in  good  order  and  well  conditioned, 
by  showing  that  their  internal  order  and  condition  were  bad; 
and,  in  like  manner,  in  any  other  fact,  which  it  erroneously 
recites ;  but,  in  other  respects,  it  is  to  be  treated  like  other  writ- 
ten contracts."    1  Greenl.  on  Ev.,  sect.  805. 

In  the  present  case,  the  libellant,  as  master  of  the  Italian 
brig  Matilda,  contracted  with  C.  Donner  A  Co.,  of  Palermo,  for 
the  transportation  of  a  cargo  of  brimstone,  from  Girgenti,  in 
the  island  of  Sicily,  to  the  port  of  Philadelphia.  The  cargo 
was  shifiped,  and  a  bill  of  lading  signed  by  the  master,  which 
recites  the  quantity  as  4080  cantars,  equivalent  to  705,250 
pounds.  The  vessel  sailed,  and,  without  touching  at  any 
intermediate  port,  reached  Philadelphia,  where  the  cargo  was 
again  weighed  by  custom  bouse  officers,  and  fell  short  of  the 
weight  stated  in  the  bill  of  lading  43,180  pounds.  The  ship- 
pers, through  the  respondents  as  their  agents,  claim  to  deduct 
from  the  freight  the  value  of  this  deficiency ;  and  this  is  the 
subject  matter  of  the  present  controversy. 

The  diiference  in  the  weight  at  Philadelphia,  and  as  stated 
in  the  bill  of  lading,  is  too  great  to  be  explained  by  any  allow- 
able estimate  of  loss  or  wastage,  incidental  to  the  handling  or 
transportation  of  the  cargo.  The  master  is  primarily  accouutar 
ble  for  it,  because  he  accepted  the  shipper's  weight,  as  the  prima 
facie  measure  of  his  liability.  But  he  is  conclusively  bound 
only  for  the  quantity  of  lading  actually  received  by  him.  If 
this  is  determinable,  it  is  immaterial  to  speculate  as  to  the  cause 
of  the  discrepancy. 

The  only  evidence  to  charge  the  master  is  the  bill  of  lading, 
in  which  he  acknowledges  the  receipt  of  4030  cantars  of  brim- 
stone, and  the  testimony  of  D.  Marcus  Marcello,  who  says,  "  I 
know  that  the  sulphur  was  put  on  board  said  vessel  the  13th 
July,  1869,  and  several  days  previously,  and  was  always  loaded 
in  the  bay  to  the  amount  of  4030  cantars."  If  the  import  of 
this  is,  that  the  quantity  of  sulphur  stated  was  actually  shipped 
on  the  vessel,  the  witness  does  not  inform  us  of  his  means  of 
positive  knowledge,  further  than  that  he  was  charged  with  the 
loading  of  the  vessel  as  the  agent  of  the  charterers ;  that  he 
had  no  responsible  connection  with  the  weighing  of  the  sul- 
phur, but  that  this  office  was  performed  by  others,  that  he  was 
on  shore,  and  that  the  weight  of  the  cargo  was  checked  by  a 
revenue  officer  on  board  the  vessel,  are  facts  which  appear 
clearly  in  his  de{)Osition.  His  testimony,  then  is  not  the  best 
accessible  proof  of  these  facts,  of  which  they  are  susceptible. 

it  appears  that  the  sulphur  was  in  a  warehouse  on  shore,  was 
thei'e  weighed  by  D.  Marco  Attardo,  agent  of  the  warehouse- 
man, supervised  by  the  comptroller  of  the  customs,  that  it  was 
thence  carried  by  men  in  baskets  to  small  lighters,  and  by  them 


t 


Cafibro  v.  Welsh.  123 


two  miles  out  to  sea,  where  it  was  transferred  to  the  vessel. 
Each  of  these  lighters  was  furnished,  on  every  trip,  with  a 
clearance,  called  a  "Let  Pass,"  which  authorized  the  discharge 
of  its  cargo  only  on  the  Matilda,  and  which  were  surrendered 
to  a  revenue  officer  on  board,  and  are  preserved  in  the  custom 
house.  Thus  the  quantity  carried  by  each  of  these  small  ves- 
sels, the  number  of  trips  performed  bjr  each,  and  the  aggregate 
quantity  delivered  on  board  the  Matilda,  may  be  ascertamed 
at  the  custom  house,  and  are  provable  by  the  evidence  in  its 
possession.  Why  this  proof,  of  such  decisive  pertinency,  is  not 
furnished,  is  not  explained.  Its  absence  is  certainly  remarka- 
ble, and  justifies  a  presumption  unfavombie  to  the  defence. 
But  this  is  not  the  only  significant  omission.  The  weighing  of 
the  sulphur  is  shown  to  have  been  done  by  Mr.  Attardo  and 
the  comptroller  of  the  customs  As  they  were  especially  charged 
with  this  duty,  the  weight  in  detail  of  the  several  parcels,  and 
the  computation  of  these  weights,  by  which  the  aggregate  was 
ascertained,  were  peculiarly  within  their  knowledge.  Their 
testimony  has  not  been  taken.  We  are  then  left  to  find  that 
the  quantity  stated  in  the  bill  of  lading  was  the  accurate  result 
of  the  weighing,  and  that  it  was  actually  delivered  on  board 
the  vessel,  upon  the  testimony  of  a  witness,  who  is  not  shown 
to  have  personal  knowledge  of  either  of  these  facts,  but  who 
seems  to  have  affirmed  them  upon  information  derived  from 
those  who  did  know  them.  U  nder  such  circumstances,  it 
cannot  be  assumed  that  the  bill  of  lading  derives  material  cor- 
roboration from  the  testimony  of  Mr.  Marcello. 

The  bill  of  lading  was  prepared  by  the  shipper's  agent,  and 
was  signed  by  the  master,  upon  the  assumption  that  the  weight 
of  the  cargo  therein  recited  was  correct.  It  has  reference  to 
the  weight  represented  to  have  been  ascertained  at  the  ware- 
house, and  is,  therefore,  to  be  taken  as  onlv  formally  admitting 
the  quantity  actually  shipped.  If  the  effect  of  this  admission 
is  not  impaired  b^  the  absence  of  the  demonstrative  proof 
before  referred  to,  it  is  overborne  by  the  libellant's  proof.  The 
libellant  himself,  and  the  first  and  second  mates  of  the  vessel 
testify  that  the  cargo  shipped  at  Girgenti  was  put  below  the 
hatches,  which  were  fastenea  down,  and  not  opened  or  broken 
until  the  end  of  the  voyage;  that  the  vessel  proceeded  directly 
to  Philadelphia,  without  stopping  at  any  'ntermediate  port, 
and  that  the  whole  cargo,  as  shipped,  was  delivered  to  the  con- 
signees. It  would  seem  to  be  impossible  that  so  large  a  quan- 
tity, as  the  deficiency  here,  could  have  been  abstracted  without 
the  knowledge  of  these  witnesses.  Their  testimony  then  must 
be  accepted  as  true,  or  it  must  be  rejected  as  wilfully  &lse. 
Making  due  allowance  for  the  interest  of  the  libellants,  and 
the  relations  of  the  other  witnesses  to  him,  I  discover  no  suffi- 
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cient  ground  for  imputing  perjury  to  them,  or  for  withholding 
credence  from  their  testimony.  Their  statements,  therefore,  are 
to  have  the  weight  and  efficacy  which  pertain  to  the  testimony 
of  unirapeached  witnesses.  They  satisfactorily  establish  the 
controlling  fact,  that  the  whole  cargo,  shipped  at  Girgenti,  was 
delivered  at  Philadelphia*;  and  so  the  weight,  officially  ascer- 
tained at  the  latter  place,  is  the  conclusive  measure  of  the  libel* 
lant's  accountability. 

The  decree  of  the  District  Court  is  therefore  affirmed. 

fLegMl  GiAStttte,  Jan.  20^  1871,  Vol.  S,  p.  2LJ 


Court  of  Common  Pleas,  Philadelphia  County, 

In  Equity. 


GILLIS  V.  HALL. 

A  decree  of  the  conrt  enjoined  the  defendant  from  nslng;  the  name  df  '*  Hall "  or  '*R. 
P.  Hall  "  npon  any  sach  preparation  as  a  certain  one  described  as  "^  Hall's  Vege- 
table Sicilian  Hair  Renewer."  The  defendant  c'ommenc*ed  the  inannfacture  and 
sale  of  an  article  which  he  designated  *'R.  P.  Hali's  Improved  Preparation  for  the 
Hair."  Upon  a  rule  to  show  cansewhy  an  attachment  should  not  iasne  against  him 
for  a  contempt  la  disre^^drdlng  the  decree  of  the  coart. 

ffeUl,  1.  That  a  name  has  for  cerlaln  purposes  a  commercial  value.  If  the  pro- 
prietor estimates  that  value  and  sells  It  to  another  person — ^to  the  extent  and  for  the 
purposes  for  which  be  sold  it,  he  has  no  right  to  use  it. 

d.  The  use  of  the  name  *'  K.  P.  H  ill"  by  the  defe  idant,  U  a  palpable  piracy  of 
plaintiff's  trade  mark,  and  a  clear  evasion  of  the  decree. 

Opinion  by  Paxson,  J.    Delivered  February  Ist,  1871. 

This  was  a  rule  upon  Reuben  P.  Hall,  one  of  the  defendants 
in  the  above  case,  to  show  cause  why  an  attachment  should  not 
issue  against  him  for  a  contempt  in  disregarding  the  order  and 
decree  of  this  court,  made  in  the  above  case,  on  the  30th  day 
of  July,  1870. 

The  decree  referred  to  is  in  these  words :  "  That  the  defend- 
ants, and  each  of  them,  their  servants,  agents  and  employees  be 
enjoined  from  making  or  selling  any  preparations  as  and  for, 
or  purporting  to  be  tliose  of  the  said  plaintiff,  and  mentioned 
and  described  in  said  bill  as  '  Hall's  Vegetable  Sicilian  Hair 
Renewer,'  and  from  using  the  name  of  Hall,  or  R.  P.  Hall, 
or  Reuben  P.  Hall,  either  singly  or  in  connection  with  others, 
upon  any  such  preparation',  and  from  making  or  usin^  any 
trade  mark,  label  or  wrapper  in  imitation  of  those  now  m  use 
by  plaintiff,  and  from  parting  in  any  manner  with  the  labels 
now  in  their  possession,  which  are  imitations  of  plaintiff's 
trade  mark." 

It  is  alleged,  and  not  denied,  that  the  defendant  Hall  has 
commenced  the  manufacture  and  sale  of  an  article  which  he 
designates  as  "R.  P.  Hall's  Improved  Preparation  for  the  Hair,'* 
and  that  ,upon  the  wrapper  of  his  bottles  are  printed  these 
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words ;  "  R.  P.  Hall's  Improved  Preparation  for  Restorins:  the 
Hair."  This  preparation  is  entirely  different  from  Hall's 
Vegetable  Sicilian  Hair  Renewer,  but  is  compounded  by  the 
Bame  inventor,  R  P.  Hall.  The  style  and  general  appearance 
of  the  bottles  and  labels  differ  essentially  from  those  employed 
in  putting  up  the  Hair  Renewer ;  and  it  was  stated  VL^on  the 
argument  that  the  defendant  Hall  had  made  such  change  in 
oraer  to  carry  on  his  business  without  coming  in  conflict  with 
our  decree. 

The  said  defendant  has  certainly  misapprehended  the  scope 
of  that  decree,  as  well  as  the  meaning  of  the  term  "trade 
mark."  He  may  lawfully  make  any  article  known  to  com- 
merce, which  is  unpatented,  but  he  may  not  apply  the  trade 
mark  of  the  plaintiff  to  any  such  article.  It  is  also  to  be 
observed  that  there  is  a  wide  distinction  between  covenant  not 
to  engage  in  trade  and  covenant  to  restrain  the  use  of  a  trade 
mark.  The  former  may  be  void,  as  being  against  the  policy  of 
the  law,  while  the  latter,  not  being  obnoxious  to  any  such 
objection,  will  be  enforced.  In  this  case,  the  defendant.  Hall, 
has  taken  from  the  plaintiff's  trade  mark  that  which  gives  it 
its  chief  value,  viz. :  The  name  of  "  Hall,"  and  placed  it  upon 
his  own.  The  plaintiff's  article  is  known  as  "Hall's  Vegetable 
Sicilian  Hair  Renewer."  Strike  out  the  name  of  "Hall'  there- 
from, and  its  distinctive  characteristic  as  a  trade  mark  is  gone. 
It  is  not  necessary  to  elaborate  this  point.  Both  of  these  par- 
ties, plaintiff  and  defendant,  understand  it  thoroughly.  The 
name  of  "  Hall,"  as  applied  to  preparations  for  the  hair,  was 
to  a  great  extent,  the  consideration  for  which  the  one  paid, 
and  the  other  received  the  sum  of  $30,000.  In  their  article  of 
agreement,  this  very  matter  is  especially  referred  to.  The 
defendant.  Hall,  expressly  covenanted  that  "  he  would  not  use 
or  allow  his  name  to  be  used  in  the  preparation  of  any  similar 
articles."  And  again,  "that  he  will  allow  the  plaintiff  the 
free,  uninterrupted,  ^nd  exclusive  use  of  his  name,  in  the 
manufacture  and  sale  of  said  preparation."  And  yet  it  is  con- 
ceded that  he  has  prepared  an  article  for  a  similar  purpose — 
that  he  uses  the  name  of  "  R.  P.  Hall "  thereon,  and  says,  that 
it  is  not  "  Hall's  Vegetable  Sicilian  Hair  Renewer,"  but  that  it 
is  an  improved  article,  and  is  compounded  by  the  same  inven- 
tor, R.  P.  Hall.  This  is  an  ingenious,  but,  at  the  same  time, 
most  palpable  piracy  of  plaintiff's  trade  mark,  and  a  clear 
evasion  of  our  decree.  The  name  of  the  defendant  Hall,  had, 
for  certain  purposes,  a  commercial  value.  He  estimated  that 
value  by  dollars,  and  sold  it  to  the  plaintiff.  To  the  extent, 
and  for  the  purposes  for  which  he  sold  it,  he  has  no  right  to 
use  it.  Persons  have  been  repeatedly  enjoined  from  using  their 
own .  names  as  a  trade  mark  upon  their  own  goods.    Hajoris' 
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case,  and  other  cases  cited  in  Dixon  Crucible  Co.  v.  Guggenheimj 
2  Brewster,  331. 

I  have  considered  this  case  irrespective  of  the  agreement 
dated  December  31st,  1870,  between  defendant  Hall  and  J.  C« 
Ayer  k  Co.,  of  Lowell,  Massachusetts,  assignees  of  plaintiflf, 
and  to^hose  use  this  suit  is  now  marked.  The  chief  value  of 
said  paper  consists  in  the  admission  by  the  defendant — volun- 
tary for  aught  that  appears — that  his  said  article,  "Hall's 
Improved  Preparation  for  Restorins^  the  Hair,"  was  being  made 
in  violation  of  the  right  of  the  said  J.  C.  Ayer  k  Co.  I  regard 
that  fact  as  sufficiently  established  without  the  admission  of 
the  defendant  contained  in  the  paper  referred  to. 

Rule  absolute. 

Samud  Wagner^  Jr.^  Esq.^  and  Mr.  Attorney  General  Brewster^ 
for  rule. 

J.  M.  Meyer  and  Amxys  Briggs^  Esqs.^  contra. 

[Legal  GMette,  Feb.  8,  1871,  Vol.  S,  p.  8QL] 


Supreme  Court  of  Pennsylvania, 

At  Nisi  Pbius.    In  Eqctitt. 

BAILEY  V.  PITZPATRICK. 

Equity  will  not  interfere  where  a  special  Juriedlction  over  the  tiit>Ject  matter  ie  pro- 
vided by  the  Legislature,  bat  will  remove  any  obstacle  inequitably  opposed  to  a 
party's  obtaining  a  hearing  before  the  tribunal  appointed. 

Sur  bill  and  answer. 

Opinion  by  Sharswood,  J.    Delivered  February  4th,  1871. 

This  was  on  the  list  originally  as  a  motion  for  a  special 
injunction,  but  when  called  it  was  agreed  to  be  considered  as 
put  down  to  be  heard  on  bill  and  answer. 

I  think  it  is  unquestionable  that  where  an  act  of  Assembly 
confers  a  special  jurisdiction  on  any  particular  tribunal  in  regard 
to  any  class  of  cases,  a  court  of  equity  ought  not,  and  will  not 
assume  jurisdiction.  The  most  that  it  will  do  is  to  remove 
any  obstructions  which  may  inequitably  be  interposed  against 
the  party's  bringing  his  caase  to  issue  before  the  appropriate 
tribunal  entrust^  by  the  Legislature  with  its  exclusive  determi- 
nation. Such  is  the  case  in  reference  to  determinations  of  the 
board  of  wardens  as  to  the  erection  or  extension  of  wharves 
into  the  tideway  of  the  river  Delaware,  under  the  acts  of  Feb- 
ruary 7th,  1818,  Pamph.  L.  72,  and  April  8th,  1868,  Pamph. 
L.  756.  The  exclusive  jurisdiction  of  revising  their  decisions 
is  in  the  Court  of  Common  Pleas,  upon  appeal  by  anv  person 
ag^ieved.  It  is  true  such  appeal  must  be  entered  within 
thirty  days  after  the  date  of  the  decision,  and  the  allegation  of 
the  plaintiff  is  that  he  had  no  notice  of  the  decision  of  which 
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he  complains  until  the  thirty  days  had  expired.  The  answer 
relies  upon  a  notice  by  advertisement  in  the  North  American, 
a  daily  paper  of  this  city.  The  act,  however,  does  not  provide 
for  such  advertisement,  and  it  seems  to  me  that  in  all  cases  the 
adjoining  wharf  proprietors  are  entitled  to  personal  notice.  I 
think  therefore  tnat  all  that  can  be  done  at  present  is  to  allow 
the  plaintiff  to  amend  his  bill  by  making  the  board  of  wardens 
I)arties,  and  inserting  a  prayer  that  they  shall  be  enjoined  to 
re-open  their  decision  and  give  due  notice,  that  the  plaintiff  may 
have  his  legal  right  to  appeal.  The  board  of  wardens  are  pub- 
lic officers,  who  can  have  no  interest  but  in  doing  what  i^  right, 
and  no  doubt  upon  a  respectful  application  to  them  they  will 
not  require  any  process  or  delay.  ' 

Amendment  allowed. 

-D.  W,  Sellers  and  Jas.  W.  Paul^  Esqs.^  for  plaintiff. 

Pierce  Archer^  Jr.^  and  Wm.  L.  Hirst ^  JEsqs.y  for  defendant. 

[Legal  GaseUe,  Feb.  10,  1871,  Vol.  3,  p.  44.] 


Supreme  Court  of  Pennsylvania. 

At  Niu  Priub.    In  Equity. 


BVERLY  V.  DURBOROW. 

Where  one  purtner  eontribnted  money  to  the  common  stock,  and  tlie  other  hts  time 
and  skill,  and  the  whole  was  lost :  Iield,  that  the  partner  coatrlbntlni;  the  money 
conld  not  recoTer  any  part  of  his  loss  from  the  other. 

Sur  bill,  answer  and  agreement  of  counsel  as  to  facts. 

Opinion  by  Sharswood,  J.     Delivered  February  4th,  1871. 

The  question  presented  upon  the  agreed  statement  of  facts, 
is  one  of  some  novelty ;  at  least  the  industry  of  the  counsel  has 
not  furnished  me  with  any  decisions  which  throw  light  upon 
it.  Two  persons  enter  into  a  copartnershij);  one  affreeing  to 
contribute  $10,000  as  capital,  the  other  nothing  but  his  knowl- 
edge of  the  business.  After  two  years  the  firm  is  dissolved, 
its  affiiirs  wound  up,  all  its  debts  paid ;  and  it  is  found  that  its 
entire  capital  has  been  lost.  The  partner  who  contributed  the 
money  capital  now  calls  upon  his  copartner  to  bear  half  his  loss, 
to  repay  him  half  the  sum  he  put  in.  It  is  beyond  a  question 
that  the  money  was  put  in  as  stock  or  capital ;  it  was  not  an 
advance  or  loan  to  the  firm.  The  article  is  unequivocal. 
*'  Everly  shall  contribute  the  sum  of  ten  thousand  dollars  capital 
against  Durborow's  knowledge  of  the  business."  Mr.  Lindley 
says:  "Whatever,  at  the  commencement  of  a  partnership,  is 
thrown  into  the  common  stock,  belongs  to  the  firm,  unless  the 
contrary  can  be  shown."  Lindley  on  Partn.  546.  What  is 
added  does  not  contradict  this.  "At  the  expiration  of  this 
partnership,  this  capital  shall  be  returned  without  interest 
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before  final  division  of  profits."  But  here  there  are  no  profits 
to  be  divided ;  there  is  no  capital  to  return.  Everly  has  lost 
his  money,  and  Durborow  has  lost  what  he  set  against  it,  his 
time  and  services,  enhanced  in  value  by  his  knowledge  of  the 
business. 

Bill  dismissed,  with  costs. 

[Legal  Gasetto,  Feb.  10, 1871,  Vol.  %  p.  44.] 


Supreme  Court  of  Pennsylvania. 

At  Kibi  Pbius. 


GREGG  V.  NILSON. 

Tbe  contents  of  a  Mfe  rented  fh>m  a  eafe  deposit  company,  are  not  liable  to  attach- 
ment for  the  depositor's  debt  In  the  hands  of  the  company. 

Sur  rule  on  garnishees. 

Opinion  by  Sharswood,  J.    Delivered  February  4th,  1871. 

An  attachment  execution  in  this  case  has  been  served  upon 
the  Philadelphia  Trust  Safe  Deposit  and  Insurance  Company, 
as  garnishees,  and  by  their  answer  to  interrogatories  filed,  it 
appears  that  the  defendant  rented  from  thena  a  certain  closet  or 
saie  in  their  vault,  which  is  locked,  and  of  which  he  retained 
the  key  until  recently,  when  the  same  was  returned  to  them. 
A  copy  of  the  contract  by  which  this  safe  is  rented  is  annexed 
to  the  answer.  By  the  terms  and  regulations  endorsed,  it  is 
expressly  provided  that  only  in  case  ot  refusal  to  surrender  the 
keys  and  give  up  possession  to  the  company  at  the  expiration 
of  the  lease,  on  fifteen  days'  notice,  is  the  company  authorized 
to  break  open  the  safe ;  and  then,  if  the  contents  are  of  sufficient 
value,  they  may  hold  them  as  deposits,  and  if  not,  remove  them 
from  the  vault,  and  bear  thereafter  no  further  risk  thereupon. 
The  company  shall  use  reasonable  diligence  that  no  unauthor- 
ized person  shall  be  admitted  to  any  rented  safe ;  and  beyond 
this  this  company  will  not  be  responsible  for  the  contents  of  any 
safe'  rented  from  it,  except  by  special  asrreement  in  writing.  I 
think  it  very  clear  that  tnese  rented  safes  cannot  be  the  suDJect 
of  attachment  under  the  act  of  June  16th,  1836,  sect.  85.  Pamph. 
L.  767.  They  are  not  "  a  debt  due  to  the  defendant,  or  a  deposit 
of  money  made  by  him,  or  goods  or  chattels  pawned,  pledged 
or  demised."  The  contents  of  the  safe  are  in  the  actual  posses- 
sion of  the  renter  of  the  safe ;  they  have  not  been  deposited 
with  or  demised  to  the  company.  I  am  asked  to  make  an  order 
upon  the  company  to  open  the  safe  and  file  an  inventory  of  its 
contents.     This  I  am  of  opinion  I  have  no  power  to  do, 

Eule  discharged. 

[Legal  Gasetto,  Feb.  10, 1871,  Vol.  S,  p.  44.] 
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Court  of  Quarter  Sessions,  Philadelphia  County, 

In  re  THIRTY-FOURTH  STREET. 

1.  The  Court  of  Quarter  Sesnions  hag  no  Jurisdiction  to  confirm  the  plan  for  a  change 
in  the  lines  of  any  street  laid  out  to  be  widened  or  straightened  by  direction  of 
conncils,  by  the  survey  department,  althousrh  such  street  Is  already  opened. 

3.  The  jurisdiction  under  the  act  of  1868,  §  34,  is  exclusively  in  councils.  It  seems 
that  the  plan  adopted  by  the  survey  department  should  be  approved  by  couucLLs. 

Opinion  by  Allison,  P.  J.     Delivered  March  13th,  1871. 

The  first  exception  to  the  confirmation  of  the  plan  for  a 
change  in  the  lines  of  Thirty- fourth  street,  is  grounded  on  the 
act  of  April  2lBt,  1855,  which  restricts  the  alteration  of  lines 
and  grades  of  streets  laid  out  on  any  public  plan,  or  which 
have  otherwise  been  established  as  public  highways,  to  such 
of  them  as  have  not  been  opened. 

Thirty-fourth  street,  in  the  portion  of  it  which  it  is  now 
proposed  to  alter,  has  for  years  been  opened  for  common  use, 
and  is  on  the  confirmed  plan  of  the  city.  If  the  proposed 
change  was  sought  to  be  carried  out,  under  the  general  law, 
this  exception  would  be  well  taken.  The  act  of  1855  stands  to 
prevent  a  change  in  lines  and  grades  of  opened  streets.  It  is  a 
most  beneficial  statute,  because  it  tends  to  encourage  the  im- 
provement of  the  city ;  giving  confidence  to  those  who  expend 
their  money,  in  the  erection  of  buildings,  which  cannot  be 
destroyed  or  impaired  in  value,  by  frequent  or  mere  wilful 
change  of  lines  and  grades.  The  unopened  streets  are  subject 
to  no  such  restriction,  but  may  be  altered,  subject  to  the 
approval  of  the  Court  of  Quarter  Sessions ;  the  rule  which  is 
applicable  to  opened  highways,  being  in  a  great  degree  inap- 
plicable to  such  as  have  not  been  taken  for  public  use. 

It  is  under  the  authority  of  the  24th  section  of  the  act  of 
April  14th,  1868,  P.  L.  1090,  that  a  change  in  the  lines  of 
Thirty-fourth  street  is  now  proposed  to  be  made.  This  section 
authorizes  the  councils  of  the  city  to  widen  and  straighten 
any  street  laid  out  upon  the  public  plans  of  the  city,  which  they 
may  think  requisite  to  improve  the  approaches  to  Fairmount 
Park.  The  exercise  of  this  authority  is  not  made  subject  to 
the  provisions  of  the  act  of  April  21st,  1855,  but  is,  we  think, 
intended  to  free  such  action  from  the  restriction  which  the  law 
of  1855  imposes.  The  widening  and  straightening  of  streets 
which  would  facilitate  the  approach  to  the  park,  was,  for 
obvious  reasons,  intended  to  constitute  exceptional  action  on 
the  part  of  councils;  as  it  is  in  many  respects  desirable,  that 
with  as  little  of  delay  as  possible,  the  approaches  to  the  park 
should  be  made  convenient  to  the  public,  who  at  great  cost 
have  purchased  it  for  their  own  enjoyment  and  benefit.  By 
the  act  of  1868,  the  delay  incident  to  the  usual  mode  of  secur- 
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ing  a' widening  and  straightening  of  a  street  is  avoided;  and 
to  the  councils  the  authority  is  given,  to  do  at  once  that  which 
may  be  deemed  by  them  necessary  to  accomplish  the  purpose 
contemplated  by  the  passage  of  the  twenty-fourth  section  of 
^  the  actk    It  is  not  to  be  overlooked  also,  that  the  courts  are 

¥3werless  to  make  or  to  decree  an  alteration  in  this  portion  of 
hirty-fourth  street,  under  the  general  law  in  force  in  this 
city ;  and  this  24th  section  does  not  profess  to  confer  in  express 
terms  the  authority  we  are  now  asked  to  exercise,  nor  can  it, 
for  the  reason  already  stated,  be  taken  to  ourselves,  by  neces- 
sary or  obvious  implication.  We  think  this  construction  of 
the  twenty-fourth  section  is  rendered  much  more  conclusive 
and  satisfactory,  in  view  of  the  fact,  that  by  the  terms  of  the 
7th  section  of  the  same  law,  authority  is  given  to  councils 
under  supervision  of  the  department  of  surveys,  to  make 
alteration  in  such  portions  of  the  plan  of  survey  of  the 
Twentieth,  Twenty-fourth  and  Twenty-eighth  wards,  as  may 
become  necessary  and  expedient,  by  reason  of  the  extension  of 
the  park ;  '^  and  cause  the  same  to  be  established,  in  manner  as 
now  provided  by  law,  for  revising  and  laying  out  plans  of 
survey  in  the  said  city  of  Philadelphia."  This  section  con- 
templates action  by  the  Court  of  Quarter  Sessions,  and  in  this 
Tye  have  the  evidence  that  when  this  law  was  passed,  the  pro- 
priety of  requiring  the  approval  of  the  court  was  present  to 
the  mind  of  the  Legislature,  in  the  establishment  or  revision 
of  a  plan  of  any  portion  of  the  city.  And  in  the  extensive 
revision  which  was  authorized  by  the  7tb  section,  conformity 
to  the  general  law  it  made  obligatory,  while  it  wholly  omitted 
it  from  the  24th  section,  which  gives  an  unqualified  power  to 
councils  to  widen  and  straighten  streets  for  the  purpose  desig- 
nated in  the  said  section.  There  is  another  objection  to  the . 
confirmation  of  this  plan,  as  it  has  been  presented  to  us.  There 
is  no  evidence  of  its  having  been  directed  by  councils  to  be 
altered  in  the  manner  in  which  it  comes  into  court,  nor  is  there 
any  proof,  that,  as  it  now  stands,  it  has  been  submitted  to 
councils  for  their  approval.  A  general  direction  by  councils  to 
the  board  of  survey,  to  revise  the  lines  of  Thirty-tourth  street, 
so  as  to  widen  and  straighten  the  street,  does  not  carry  with  it 
an  approval  of  the  manner  in  which  the  survey  department 
have  carried  out  the  general  direction  to  revise.  Every  plan 
should  in  some  way  be  approved  by  council,  before  we  are 
asked  to  confirm  the  same.  But  as  we  are  of  the  opinion  that 
we  have  no  jurisdiction  in  the  premises,  we  refuse  our  decree 
of  confirmation. 

D.  W  Sellers^  Esq.j  for  the  exception,     - 

£.  Spencer  Miller ^  JEsq.j  contra. 

.  [LegAl  G«iette,  Mar.  24, 1871,  VoL  3,  p.  93.] 
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Court  of  CommoA  Pleas,  Philadelphia  County- 

In  EQurPY. 


.LODGE   V.  RAILROAD  COMPANY. 

The  act  of  17th  March,  1860,  confers  upon  railroad,  eanal  and  slack -water  navtea- 
tlon  companies  the  power  to  widen,  straighten  or  dt'tepen  their  r  ladway  or  canal, 
'*  whenever  in  the  opinion  of  the  board  of  directors  the  same  may  be  necessary  to 
secure  the  safety  of  persons  or  property,  and  Increase  the  facilities  and  capacity 
for  transportation  of  traffic  thereon."  On  a  bill  tiled  to  restrain  a  railroad  com- 
pany^from  the  exercise  of  the  powers  thus  conferred,  ffeld : 

1.  That  the  question  of  the  time  and  mode  of  snch  wldiinlns;,  straUhtenlng  or 
deepening.  Is  one  exclusively  for  the  board  of  directors,  and  not  subject  to  *re- 
view  by  the  court,  except  when  exercised  corruptly  or  capriciously.  The  oblit^a- 
tlon  to  pay  the  damages  caused  by  the  taking  of  the  land  is  a  sufficient  protec- 
tion to  the  owner. 

2.  That  although  such  act  is  to  be  read  in  pari  materia  with  the  general  railroad 
law,  yet  the  limitation  of  the  width  of  the  roadway  to  sixty  feet,  contained  in  the 
prior  act,  does  not  apply  to  such  widening,  Ac,  under  the  latter  one. 

8.  That  the  power  given  by  the  act  when  one  >  exercised  is  an  exhausted  power, 
and  hence  the  directors  are  Justified  In  taking  snch  quantity  of  land  as  will  be 
necessary  for  the  probable  future  wants  of  the  company. 

4.  The  taking  of  a  breadth  of  road  sufficient  for  four  tracks,  when  only  two 
are  to  be  Irom^iately  laid,  but  the  others  will  probably.  In  the  estimation  of  the 
board,  be  needed,  is  not  an  unreasonable  exercise  of  the  discretion  given. 

Motion  for  a  preliminary  injunction. 

Opinion  by  Allison,  P.  J.    Delivered  March  18th,  1871, 

The  plaintiffs  complain  against  the  defendants,  that  they  are 
about  to  abuse  the  power,  which  the  act  of  the  17th  of  March, 
1869,  P.  L.  12,  confers  upon  them  to  straighten  and  widen 
their  road.  The  authority  to  enter  upon  the  land  of  the  com- 
plainants is  not  denied;  nor  are  we  asked  to  restrain  them 
from  so  doine,  except  to  afford  time  for  an  ascertainment  and 
settlement  ot  the  damages  which  will  be  sustained  bv  plaintiffi, 
by  reason  of  the  occupation  and  use  by  the  defenaants,  of  so 
much  of  said  land  as  they  may  lawfully  take  for  the  widening 
and  straightening  of  their  road,  or  until  security  for  the 
same  be  given  by  the  defendants  and  approved  by  the  court. 

The  claim  of  the  plaintiff  to  equitable  relief,  is  mainly 
grounded  upon  an  allegation  that  more  land  is  sought  to  l>e 
appropriated  for  the  change  of  the  lines  and  width  of  the- 
road,  than  is  actually  needed  for  that  purjKjse. 

The  plan  which  accompanies  the  bond  tendered  to  Thomas 
Lodge,  the  owner  of  the  fee  in  the  land,  exhibits  a  roadway  of 
one  hundred  and  ten  feet  in  width,  which  the  defendants  pro- 
pose to  take ;  upon  this  point  there  is  no  dispute,  but  it  is 
charged  that  this  is  at  least  twice  as  mAch  land  as  is  reauisite 
.  for  the  location  and  construction  of  the  railroad  tracks,  or 
other  railroad  works,  which  the  defendants  intend  or  contem- 
plate soon  to  lay  or  place  thereon,  and  that  an  appropriation  of 
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a  strip  of  ground  110  feet  wide,  is  not  to  meet  the  present 
necessities  of  the  company,  but  to  ,provide  for  a  supposed 
future  need,  upon  which  other  tracks  may  be  laid  hereafter. 

The  act  of  March  17th,  1869,  confers  upon  companies  en- 
titled to  avail  themselves  of  its  benefits  and  privileges,  an 
authority  which  is  only  restricted,  by  the  terms  of  the  act,  to 
that  which  may  be  required  to  enable  them  to  accomplish  the 
purpose  contemplated.  The  time  when  a  widening,  straight- 
ening or  deepening  of  a  railway,  canal,  or  slackwater  naviga- 
tion is  to  be  undertaken,  is  committed  wholly  to  the  discre- 
tion of  such  company,  "  whenever  in  the  opinion  of  the  board 
of  directors,  the  same  may  be  necessarj'',  to  secure  the  safety  of 
persons  and  property  and  increase  the  facilities  and  capacity 
for  transportation  ot  traffic  thereon."  For  these  purposes  they 
are  authorized  to  purchase,  hold,  use  or  enter  upon,  take  and 
appropriate  land  and  material.  The  authority  of  the  company, 
therefore,  to  determine  the  necessity  for  entering  upon  an  un- 
dertaking such  as  this  act  makes  provision  for,  is  abundantly 
clear ;  the  power  to  take  the  necessary  quantity  of  land  and 
materials,  is  also  placed  beyond  dispute.  But  ample  as  this 
power  is,  it  is  not  absolute ;  it  has  its  limitations  and  restric- 
tions, such  as  are  implied  in  every  grant  of  corporate  right. 
These  companies  take  under  the  act  of  1869,  that  which  is  ex- 
pressly given  to  them,  and  such  further  authority  as  may  be 
necessary  to  carry  into  effect  the  general  powers  conferred,  but 
nothing  more.  An  obscurity  or  ambiguity  in  the  act  must  be 
interpreted  in  harmony  with  this  fundamental  principle  of 
corporate  law.  In  full  accord  with  it  are  our  own  cases  of 
Ixince^s  Appealy  5  P.  F.  S.  16,  and  Jones  v.  Tatem^  8  Harris, 
398,  which  are  to  the  effect,  that  taking  land  compulsorily,  is 
to  be  strictly  construed,  as  in  derogation  of  private  right. 
Every  prerequisite  which  is  imposed  must  bo  observed,  the 
clear  intendment  of  the  law  is  to  be  carried  out,  but  it  will 
not  be  strained,  so  as  to  take  from  the  citizen,  without  his  con- 
sent, his  individual  property  and  appropriate  it  to  public  use, 
unless  there  is  a  plain  and  manifest  purpose  in  the  law  to  do 
so.  Public  interest  is  the  justification  for  the  exercise  by  the 
commonwealth  of  her  sovereign  right  of  eminent  domain,  and 
even  where  this  right  is  not  disputed,  it  must  be  guarded  so  as 
to  do  no  injustice  to  the  private  citizen.  This  principle  is 
clearly  stated  in  1st  Shelford  on  Railways,  57,  2d  Shelford,  232 
to  235,  268,  576.  In  giving  a  construction  to  this  act  of  1869, 
we  are  not  to  overlook  the  fact,  that  the  general  railroad  law 
of  Feb.  19th,  1849,  P.  L.  83,  fixes  the  width  of  a  route  for  a 
railway,  not  to  exceed  sixty  feet,  except  in  the  neighborhood 
of  deep  cuttings,  or  high  embankments,  &c.,  and  though  the 
act  of  1869  does  not  profess  upon  its  face  to  have  been  passed 
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as  a  supplement  to  the  general  law,  yet  as  a  statue  bearing 
upon  the  same  general  subject,  in  so  far  as  it  relates  to  rail- 
roads, it  is  to  be  interpreted  in  connection  with,  and  as  a  part 
of  the  act  of  1849.  If  We  treat  the  act  of  1869,  as  a  part  of 
the  general  law,  it  is  apparent,  that  it  was  intended  to  confer 
on  tne  companies,  additional  and  enlarged  powers ;  for  while 
in  the  first  instance,  the  width  of  the  roadway  is  limited,  to  a 
maximum  of  sixty  feet,  there  is  no  such  restriction  imposed  by 
either  the  letter  or  the  spirit  of  the  subsequent  enactment. 
The  act  of  1869  can  only  take  effect  in  any  given  case,  at  a 
time  subsequent  to  the  exercise  of  a  power  derived  from  the 
general  law,  for  until  the  road  has  been  built,  the  necessity  for 
widening  or  straightening  cannot  arise,  a  necessity  which  is  to 
be  determined  b^  the  board  of  directors  and  which  cannot  be 
ascertained,  until  there  is  a  road  already  in  existence,  whose 
lines  require  to  be  changed,  or  its  width  to  be  increased. 

The  affidavits  which  have  been  read  in  resistance  to  this 
application  for  a  special  injunction,  not  only  do  not  deny,  but 
in  substance  admit  the  truth  of  the  statement  in  the  bill,  upon 
which  the  second  prayer  for  relief  rests ;  it  must  therefore  be 
considered  as  confessed  by  the  defendants  that  in  proposing  to 
take  for  the  use  of  their  road,  the  route  as  already  surveyed 
through  the  land  of  the  plaintiff,  Thomas  Lodge,  they  are  tak- 
ing a  greater  width  or  breadth  of  land,  than  they  even  claim 
is  required  for  the  immediate  wants  of  the  company  ;  more  than 
will  suffice  for  the  location  and  construction  of  the  number  of 
tracks  and  other  works  connected  with  their  road,  which  they 
propose  or  intend  at  this  time,  to  construct  or  build. 

It  is,  however,  expressly  stated  in  the  affidavit  of  the  chief 
engineer  of  the  company,  that  the  road  is  laid  out  and  located 
throughout  its  entire  length,  of  the  width  of  sixty-six  feet  at 

?jrade,  which  he  says  is  the  usual  and  necessary  space  required 
or  the  construction  and  accommodation  of  four  tracks ;  that 
the  company  is  now  engaged  in  many  places  along  the  line,  in 
grading  its  location  of  tne  full  width  of  sixty-six  feet,  because 
they  believe  that  the  business  of  the  road  will  be  so  much 
increased  by  the  construction  of  the  new  line,  that  four  tracks 
will  be  l^uired  for  their  proper  accommodation.  At  present 
it  is  intended  to  construct  a  double  track  and  to  lay  the  addi- 
tional ones,  as  they  shall  be  required.  The  increased  space  to 
make  up  the  one  hundred  and  ten  feet  is  needed  for  embank- 
ment or  cutting  room,  fencing  and  drainage,  the  road  at  grade 
being  fifteen  feet  below  the  surface  at  the  deepest  point,  and 
this,  together  with  other  requirements,  set  forth  m  the  affidavit, 
is  sworn  to  be  an  essential  want  for  the  construction  of  a  road- 
way for  four  tracks  through  complainant's  land,  exclusive  of 
land  which  will  be  required  for  the  deposit  of  waste  earth. 
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We  are  to  treat  the  affidavits  of  the  defendant's  agents  upon 
this  motion  for  a  special  injunction,  as  establishing  all  that  is 
contained  in  them.  It  is  therefore  to  be  taken  as  proved,  that 
defendants  are  acting  in  ^ood  faith,  and  that  there  is  neither 
malice,  nor  careless  exercise  of  the  discretion,  with  which  the 
law  clothes  them,  in  anything  which  they  have  done ;  and  that 
to  carry  out  their  plans  successfully  and  properly,  all  the  land 
which  they  claim  to  appropriate  to  the  use  of  their  road,  is  to 
them  an  actual  necessity. 

All  that  remains  of  the  case  when  this  point  is  reached,  is  to 
try  and  ascertain  whether  the  defendants  are  exceeding  the 
measure  of  their  authority,  in  providing  for  what  they  believe 
to  be,  the  present  and  future  wants  of  their  road. 

The  case  stands  before  us  with  an  undisputed  need  for  two 
tracks  at  this  time,  and  with  an  improved  location,  which,  in 
the  opinion  of  the  directors  of  the  company,  will  increase  busi- 
ness so  as  to  demand  enlarged  facilities  and  capacity  for  the 
transportation  of  traffic.  This  is  precisely  what  is  expressed  in 
the  act  of  1869.  Every  change  of  route  which  is  made  under 
this  law,  is  referred  to  the  judgment  of  the  board  of  directors, 
and  is  to  be  carried  into  eflfect,  when  in  their  opinion,  the  same 
may  be  necessary  The  first  step  to  be  taken  to  meet  the 
requirement  for  increase  of  a  transportation  of  traffic,  ia  to 
secure  the  requisite  amount  of  land,  and  the  second  is  to  prepare 
the  ground  for  the  laying  down  of  the  rails.  In  every  case  the 
future  must  to  some  extent  be  anticipated,  an  opinion  must  be 
formed  and  a  judgment  exercised  of  what  may  be  necessary, 
and  this  is  entrusted  under  tl^e  law,  not  to  the  courts,  but  to 
those  who  are  better  qualified  to  pass  upon  this  question,  than  a 
tribunal  can  be  which  is  not  conversant  with  tlie  wants  of  to- 
day or  the  probable  demands  of  the  future ;  nor  is  an  appeal 
given  from  the  decision  of  the  board  of  directors  to  any  trib- 
unal of  law  or  equity ;  when  the  proper  authority  has  spoken, 
and  said  the  proposed  change  "  may  be  necessary"  and  shall  be 
made,  who  shall  gainsav  it  i  unless,  indeed,  it  be  charged  that 
the  acts  of  the  board  of  directors  are  corruptly  or  capriciously 
done,  or  that  the  rights  of  the  owners  of  the  land  which  it  is 
proposed  to  take,  are  trifled  with,  or  wantonly  disregarded.  In 
Bucn  a  case  relief  will  be  promptly  afforded  by  injunction, 
because  the  change  of  route  is  not  founded  on  an  opinion  or 
belief,  that  it  is  or  may  be  necessary  for  the  transportation  of 
traffic,  but  springs  from  a  motive  which  places  it  wholly  outside 
of  the  protection  of  the  law.  There  is  in  this  no  discretion  or 
judgment,  which  is  all  that  is  authorized  by  the  act  of  1869, 
and  which,  when  honestly  and  within  reasonable  bounds,  exer- 
cised, is  not  subject  to  the  control  of  any  outside  authority. 
This  principle  is  stated  with  great  clearness  by  Mr.  Justice 
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Strong,  at  nisi  prius,  in  the  case  of  Anspdch  v.  The  R.  B.  Com- 
pany^  5  Philada.  R.  491.  An  application  to  restrain  the  location 
of  a  railroad,  which  would  require  the  removal  of  the  coal 
breaker  and  shute  connected  with  the  mine  of  the  plaintiff",  and 
greatly  damage  him,  if  it  would  not  entirely  destroy  his  mine, 
was  refused,  on  the  ground  that  the  Legislature  had  given  the 
location  of  their  road  to  the  president  and  directors  of  the 
company,  and  not  to  the  courts,  who  were  without  power  to 
interfere,  unless  it  appeared  that  they  capriciously  or  wantonly 
disregarded  the  rights  of  others.  And  in  Eldridge  v.  Smithy  34 
Vermont,  484,  it  was  decided  that  where  land  is  taken  for  a 
legitimate  purpose,  the  decision  of  the  locating  officers  of  the 
company  is  conclusive  as  to  «the  extent  required,  unless  the 
quantity  taken  clearly  exceed  any  just  necessity. 

The  same  principle  is  asserted  in  iV".  Wisconsin  Railroad 
Company  v.  (roth^  25  Wisconsin  (4  Jones),  440;  Stockton  and 
Darlington  JR.  JR.  v.  Browny  9  House  of  Lords,  245 ;  Land  v. 
Mediand  JR.  JR.,  8  L.  J.  Cha.  276.  It  has  also  been  held  by  the 
Supreme  Court  of  this  State,  an  N.  Y.  rf»  E.  R.  R.  v.  Youngs  9 
Casey,  175,  that  where  the  power  is  given  to  a  company  to 
locate  their  road,  they  are  entitled  to  execute  such  power,  sub- 
ject only  to  the  liability  imposed  on  them  by  law,  for  the 
damages  thereby  occasioned,  and  that  it  was  error  to  leave  it  as 
a  question  of  fact  to  a  jury,  to  find  whether  the  injury  to  prop- 
erty could  have  been  avoided  by  a  change  of  site  for  the  road. 
The  company  alone  were  entrusted  with  the  right  of  location, 
subject  to  their  obligation  to  pay  all  damages  sustained  by  the 
owners  of  property  taken  or  injured.  In  principle  this  case  is 
in  entire  agreement  with  Anspach  v.  The  R.  R.  Company  above 
referred  to.  2d  R.  W.  Cases,  768  and  8  Rich.  Rjt.  R.  S.  C.  46 
were  cited  to  the  point,  that  equity  enjoins  until  the  right  is 
tried  at  law.  The  latter  case,  does  not  decide  whether  the  trial 
shall  be  by  the  court,  or  before  a  jury.  Our  own  cases,  by 
which  we  are  to  be  governed,  maintain  that  it  would  be  error 
to  submit  a  question  of  this  kind  to  a  jury.     9  Casey,  175. 

The  cases  of  the  Cleveland  ^  Pittsburg  R.  R.  v.  Spear^  6  P. 
P.  S.  826,  and  Brocket  v.  0.  ^  P.  R.  R.  Company,  2  H.  241,  as- 
sert  in  the  clearest  terms  the  right  of  a  company  to  execute  a 
power  granted  in  such  a  way  as  to  them  shall  seem  best ;  upon 
which  no  restriction  can  be  placed,  when  acting  within  the 
limits  of  their  authority,  and  from  no  improper  or  oppressive 
purpose. 

In  the  application  of  the  Messrs.  Lodge  to  restrain  the  de- 
fendants, wrongful  motive  is  not  charged.  All  that  is  stated 
is,  that  more  land  is  appropriated  than  is  required  at  this  time, 
to  meet  the  demands  of  the  company  for  transportation  over 
their  road,  but  the  company  assert  in  reply,  thJat  all  that  is  em- 
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braced  within  the  lines  of  the  surveyed  route,  is  taken  in  good 
faith,  and  because  they  believe  the  same  will  be  needed  for 
legitimate  purposes,  connected  with  their  road,  aiid  that  in  exe- 
cuting a  grant  of  authority,  under  the  act  of  1869,  they  can  do 
no  less  than  that  which  they  now  propose  to  do,  in  justice  to  the 
interests  which  they  represent ;  that  the  power  to  change  the 
route  of  their  roaid,  once  exercised,  is  an  exhausted  power, 
and  that  all  the  land  deemed  by  them  to  be  necessary  to  provide 
proper  facilities  for  transportation,  must  be  condemned  now,  as 
it  cannot  be  taken  by  a  future  widening  of  the  track  for  a  road- 
way. 

Irhe  act  of  1869  is  based  on  a  legislative  assumption,  that 
under  the  power  to  construct  of  build  a  road,  after  it  is  com- 
pleted, there  can  be  no  additional  construction  upon  ground 
not  in  the  first  instance  appropriated ;  and,  therefore,  the  need  ^ 
for  legislation  to  authorize  the  widening  and  straightening  of 
a  roaa.  The  strict  construction  which  is  always  given  to  a 
grant  of  corporate  power,  is  applicable  in  its  full  force,  to  the 
exercise  of  the  right  of  eminent  domain,  and  in  accordance 
with  this  principle  it  has  frequently  been  held,  that  the  com- 
pulsory power  of  taking  land,  expires  with  the  period  for  com- 
pleting a  road,  prescribed  in  the  charter.  Pearcy  v.  Calais  It, 
ji.  Co.,  30  Maine  498 ;  1  Amer.  R.  W.  Cases,  147,  and  note  at 
page  157 ;  Shelford  on  Railways,  Vol.  2.  539 ;  Moorehead  v. 
Xfiitle  Miami  R.  jR.,  17  Ohio,  840;  and  Bbickmare  v.  Glamor- 
ganshire Canal  Company^  1  M.  &  K.  154.  A  contrary  doctrine 
IS  maintained  as  an  obiter  dictum  in  the  case  of  Chicago  R.  R. 
V.  Wilson,  17  111.  133,  and  in  the  case  of  the  P.  W.  ^  B.  R.  R. 
V.  WilliamSj  4  P.  F.  8.  103,  it  was  held  that  an  authority  to 
construct  a  road  with  warehouses^  and  all  works  and  append- 
ages for  the  convenience  of  said. road,  "a5  soon  as  they  conve^ 
niently  can,''  gave  the  right  to  construct  sidings,  turnouts,  &c., 
as  the  same  should  from  time  to  time  become  necessary. 
Black  V.  The  P.  ^  Read.  R.  R,,  8  P.  F.  S.  249,  holds  the  same 
doctrine.  The  last  two  cases  do  not  by  any  meiins  cover  the 
ground  gratuitously  asserted  but  not  involved  in  the  questions 
before  the  court,  in  17  111.,  which  seems  to  stand'  by  itself  in 
asserting  the  broad  principle,  that  a  general  power  to  take  land  . 
for  the  construction  of  a  roadway,  may  be  exercised  after  the 
first  appropriation,  whenever  the  necessities  of  the  company  re- 
quire it  to  be  done.  The  weight  of  authority  is  certainly  against 
the  doctrine  maintained  in  that  case;  and  that  weight  of 
authority  is  much  more  in  accordance  with  the  conservative 
restraint  which  the  law  in  general  places  upon  a  grant  of  cor- 
jjorate  power.  With  this  interpretation  of  the  law  we  agree, 
and  as  the  defendants  stand  before  us  exercising  in  good  faith 
a  right  which  we  believe  is  given  to  them  by  the  law  of  1869, 
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and  that  in  so  doing  they  are  not  exceeding  the  power  which 
the  act  confers  on  them,  we  must  refuse  the  injunction  prayed  for. 

We  may  also  remark  in  brief : 

That  Abel  Lodge,  as  tenant,  having  by  his  attorney  accepted 
the  bond  of  the  company,  as  a  security  for  his  damages,  is  not 
entitled  to  equitable  relief  by  special  injunction,  even  if  other- 
wise entitled  to  it. 

That  the  right  of  the  company  to  appropriate  additional 
land  on  which  to  deposit  the  waste  earth,  is  a  clear  and  mani- 
fest  right. 

That  the  right  of  Thomas  Lodge,  to  ample  security  before 
his  land  is  taken,  cannot  be  disputed,  and  in  the  enforcement 
of  this  right,  he  will  be  protected,  if  necessity  for  such  protec- 
tion be  shown. 

Geo.  L.  Crawford  and  J.  B.  Townsendy  Esqs.j  for  plaintiffs, 
J.'  U.  Goweriy  Esq,^  for  defendants. 

[Legal  Gazette,  March  31, 1871,  Vol.  8,  p.  97.] 


Court  of  Common  Pleas,    Philadelphia  County, 

In  Equity. 

NECE  V.  PRUDEN  et  al. 

1.  Where  a  canse  In  eqnUv  has  proceeded  so  far  that  the  master  has  made  a  report 
adverse  X6  the  plalotltf  "that  the  bill  be  dismissed  with  costs,"  the  coart  will  not 
refer  it  bacic  to  the  examiner  to  retalce  the  testimony  of  a  witness  already  examined, 
or  to  take  that  of  additional  witnesses,  unless  In  a  clear  case  of  mistake. 

2.  Particularly  they  will  not  refer  It  hack  to  take  the  testimony  of  one  of  the  plain- 
tiffs, when  the  defendant  had,  at  the  hearing,  requested  it  to  be  taken,  and  it  had 
then  been  refused. 

Opinion  by  Allison,  P.  J.    Delivered  March  18th,  1871. 

The  bill  of  Anna  N.  Nece  and  Jesse  Nece,  Jier  husband,  v. 
Condit  Prudeoand  Charles  Scott,  was  filed  as  of  June  Term,  1869,. 
No.  29,  and  remained  before  the  examiner  and  the  master,  until 
February  7th,  1871,  at  which  time  the  master  concluded  his 
report,  finding  that  the  bill  is  unsupported  by  law  or  fact,  and 
that  it,  thereiore,  must  be  dismissed  with  costs. 

The  application  before  us,  at  this  time,  is  made  by  the  plain- 
tiff, Mrs.  Nece,  to  refer  the  report  back  to  the  master,  with 
leave  to  plaintiff  to  take  further  testimony,  to  examine  in  chief 
Jesse  Nece,  her  husband,  and  Frank  Nece,  and  to  re-ex- 
amine Jno.  D.  Hedden,  a  witness  called  by  the  plaintiff,  whose 
testimony,  taken  at  considerable  length,  was  before  the  master, 
and  was  considered  by  him  in  making  up  his  report. 

Applications,  like  to  the  present  one,  are  not  to  be  favored. 
Courts  of  equity  are  always  desirous  that  the  examination  of 
witnesses  should  be  completed  as  much  as  possible  t/no  o^^u ; 
and  that  whenever  it  can  be  accomplished,  no  opportunity 
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should  be  afforded  after  a  witness  has  once  signed  his  deposition, 
*'and  turned  his  back  on  the  examiner"  of  tampering  with  him, 
and  inducing;  him  to  retract,  or  contradict  or  explain  away  what 
he  has  stated  in  his  first  examination.  2  Daniel's  Cha.  Pl*ac. 
1150,  and  authorities  there  cited ;  Brightley's  Equity,  560; 
Adams'  Equity,  372.  To  this  wholesome  rule,  there  are  recog- 
nized exceptions.  If  justice  requires  that  a  second  examination 
of  the  same  witness  should  take  place,  an  order  will  be  made  to 
permit  it.  But  under  the  English  practice,  this  in  general  will 
only  be  allowed  after  publication  ot  the  closing  of  testimony,  or 
while  the  cause  is  before  the  master;  an  omission  or  mistake 
may  thus  be  corrected  at  the  proper  time,  but  even  this  is  always 
guarded  with  the  greatest  care;  the  examination  is  upon  interro* 
^atories,  and  thua  it  can  be  first  seen,  that  no  undue  advantage 
is  taken  under  such  an  order ;  that  new  matter  is  not  improp- 
erly thrust  into  the  cause  ;  and  that  surprise  is  not  sprung  on 
the  opposite  party.  This  doctrine  has  been  carried  to  the  extent 
of  allowing  the  cause,  when  being  heard  before  the  court,  to 
stand  over  to  enable  a  party  to  make  an  application  for  permis- 
sion to  re-examine  a  witness,  where  a  defect  in  the  evidence  has 
not  been  discovered  before,  or  where  the  court  had  prevented  a 

Earty  from  reading  a  document  which  had  been  stated  in  the 
ill,  and  admitted  by  the  answer.  Jac.  337.  In  Denton  v. 
Jackson^  1  Johnson  Chan.  526,  after  publication  passed,  and  the 
cause  set  down  for  hearing,  the  deposition  of  a  witness  was  al- 
lowed to  be  amended,  on  examination  of  the  witness  by  the 
court,  he  being  a^ed  and  deaf,  and  a  mistake  having  been  made 
by  the  examiner  in  taking  down  his  testimony,  in  Bishop  v. 
Churchy  2  Ves.  100,  it  was  stated  by  Lord  Hardwicke,  that  the 
court  had  sometimes  directed  a  witness  to  attend  personally, 
where  there  was  a  doubt  in  the  mind  of  the  chancellor  upon  a 
particular  point. 

But  where  an  application,  like  the  one  before  us,  is  to  re-ex- 
amine a  witness,  much  more  when  the  request  goes  to  the 
length  of  calling  new  witnesses,  the  court  will  examine  very 
strictly  into  the  circumstances  of  the  case,  and  if  upon  examin- 
ation it  is  uot  satisfied,  that  the  error  has  been  wholly  accidental,  * 
or  the  effect  of  mistake,  or  omission  on  the  part  of  the  witness, 
or  of  the  examiner,  the  application  will  be  refused,  Ingram  v. 
Mitchell,  5  Ves.  299.  In  this  case  the  application  of  the  plain- 
tiff is  founded  upon  her  affidavit,  supported  by  the  affidavit  of 
J.  D.  Hedden.  !N^either  of  the  affiants  say  that  Mr.  lledden 
made  any  mistake  in  his  testimony,  or  that  he  did  not  saj 
exactly  that  which  was  taken  down  by  the  examiner,  but  that 
the  language  is  somewhat  ambiguous,  and  that  the  meaning 
placed  by  the  master  upon  Hedden's  testimony  was  not  the 
meaning  of  the  witness.    The  answer  referred  to  is  clear  and 
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explicit,  and  as  it  stands  is  free  from  all  ambiguity  ;  if  the  mas- 
ter has  done  injustice  to  the  witness,  and  distorted  his  evidence, 
that  will  come  fairly  up,  upon  exception  to  the  finding  of  the 
master,  we  see  no  sufficient  reason  for  granting  this  part  of  the 
plaintiffs  request,  and  therefore  refuse  this  portion  of  the 
application. 

As  to  the  request  to  be  allowed  to  examine  Jesse  Nece  and 
Prank  Nece,  as  witnesses  on  behalf  of  the  plaintiiF,  it  is  suffi- 
cient to  say,  that  the  proper  ground  has  not  been  laid  for  the 
introduction  of  new  testimony  at  this  stage  of  the  cause.  It  is 
not  pretended  that  every  additional  fact  which  it  is  now  stated 
can  be  proved  by  these  witnesses  was  known  to  the  plaintiiF, 
when  the  case  was  before  the  examiner  and  the  master,  and  that 
the  plaintiff  with  full  knowledge  waited  until  the  decision  of 
the  master  was  made  known  to  her,  before  making  this  appli- 
cation. In  no  proper  sense  does  it  appear  that  this  evidence  is 
after-discovered  evidence.  The  master  in  his  report  says  of 
Jesse  Nece :  "  strange  to  say,  this  gentleman,  who  was  the  sole 
a^ent  in  and  knew  all  about  these  transactions,  sat  through  all 
the  numerous  meetings  before  the  examiner  without  vouch- 
safing a  solution  or  explanation  of  the  mystery."  Upon  the  ar- 
gument it  was  asserted,  and  not  denied,  that  defendant's  counsel 
repeatedly  requested  the  plaintiff  to  call  this  witness,  who,  as 
the  husband  of  Mrs.  Nece  and  as  partner  of  the  defendants, 
ought  to  have  been  able  to  shed  some  light  upon  the  questions 
in  dispute.  To  this  request  the  plaintiff  turned  a  deai  ear,  and 
now  that  the  decision  of  the  master  is  adverse  to  her,  she  asks 
that  she  may  be  allowed  to  do  that  which  she  declined  to  do, 
when  the  call  was  made  upon  her  by  the  defendant,  Pruden. 
To  grant  her  request  would  be  to  favor  experimenting  in  a  pro- 
ceeding where  the  utmost  good  faith  should  be  observed.  It 
would  enable  the  plaintiflF  to  play  a  double  part,  having  taken . 
the  chance  of  a  decision  by  the  master  in  her  favor,  and  would 
thus  give  to  her  an  unfair  advantage  over  the  defendants.  And 
as  we  have  already  shown,  it  is  against  the  policy  of  the  law, 
to  aflford  to  one  party  an  opportunity  to  secure  a  material 
change  in  the  testimony  of  his  witnesses,  whereby  a  former 
statement  may  be  retracted  or  explained  away  to  meet  the  exi- 
gencies of  his  cause,  or  to  make  for  himself  a  new  case  by  the 
introduction  of  testimony  purposely  withheld  in  the  first  in- 
stance. Upon  such  a  procedure  the  law  frowns,  because  it  is 
contrary  to  equity  and  justice  to  permit  it;  and  as  Mrs.  BTece 
has  shown  no  good  reason  in  support  of  this  application,  we 
refuse  her  request. 

Geo,  BuU  and  R.  P.  Dschert,  JEsqs.^  for  plaintiff. 
Tho8.  J.  Clayton^  Esq.j  for  defendants. 

[Legal  Gasette,  Mar.  2^  1871,  VoL  3,  p.  H.] 
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Court  of  Quarter  Sessions,  Philadelphia  County. 

WHITE  ▼.  THE  CITY  OF  PHILADELPHIA. 

1.  The  acts  of  CoDsrress  providlnj^  for  the  removal  to  the  Circuit  Court  of  the  United 
States,  of  suits  in  Slate  Coarts  between  citizens  of  different  States,  does  not  apply 
to  a  case  wherein  a  citiaen  of  New  Yorlc,  an  owner  of  land  within  the  limits  of 
Fairmonnt  ParlL,  asks  for  damages  for  the  taldng  of  such  land  by  the  park  com- 
missioners. 

2.  By  act  of  Assembly  the  title  to  the  land  was  vested  in  the  City  of  Philadelphia, 
and  the  owner  is  only  entitled  to  demand  from  the  city  the  payment  to  him  of  his 
damages.    The  claim  is  against  the  city,  not  against  the  park  commissioners. 

8.  Although  the  park  commission  have  asked  the  appointment  of  a  Jury  of  view  to 
assess  the  damages  caused  by  such  taking,  it  is  doubtful  whether  me  owner  is  a 
defendant,  technically  speaking,  in  the  proceeding. 

Opinion  by  Paxson,  J.    Delivered  March  25th,  1871. 

On  the  18th  day  of  June  last,  Alexander  M.  White  presented 
his  petition  in  this  court,  setting  forth  that  he  is  a  resident  of 
the  State  of  New  York,  and  is  the  owner  of  certain  land  within 
the  boundaries  of  Fairmount  Park,  as  now  defined  by  the  act 
of  Assembly  of  this  Commonwealth,  entitled  "  An  act  appro- 
priating ground  for  public  purposes  in  the  city  of  Philadelphia," 
approved  the  26th  day  of  Marcn,  A.  D.  1867,  and  the  several  sup- 
plements thereto ;  that  under  and  by  virtue  of  said  act  of  As- 
sembly and  its  supplements,  the  commissioners  of  said  park 
filed  their  petition  on  the  2d  day  of  June,  A.  D.  1869,  for  the 
appointment  of  a  jury  to  ascertain  the  value  of  the  said  White's 
property ;  that  no  action  has  been  taken  upon  said  petition,  and 
that  the  matter  in  dispute  exceeds  the  sum  and  value  of  five 
hundred  dollars,  exclusive  of  costs.  Whereui^on  the  said  White 
praj's  that  the  said  proceedings  may  be  removed  into  the  Cir- 
cuit Court  of  the  United  States,  and  tenders  the  security  usual 
in  such  cases. 

The  act  of  Congress  of  September  24th,  1789,  Br  Dig.  128, 
provides  that  "  if  a  suit  be  commenced  in  any  State  court 
against  any  alien,  or  by  a  citizen  of  the  State  in  which  the 
suit  is  brought  against  a  citizen  of  another  State,  and  the  mat- 
ter in  dispute  exceeds  the  sum  or  value  of  $500,  exclusive  of 
costs,  to  be  made  to  appear  to  the  satisfaction  of  the  court ;  and 
the  defendant  shall,  at  the  time  of  entering  his  appearance  in 
such  State  court,  file  a  petition  for  the  removal  of  the  cause  for 
trial  into  the  next  Circuit  Court  *  *  *  and  offer  good  and  sufli- 
cient  security  for  his  entering  in  such  court,  on  the  first  day  of 
its  session,  copies  of  said  pi*ocess  against  him^  and  also  for  his 
there  appearing  *  *  *  it  shall  be  the  duty  of  the  State  court  to 
accept  the  surety  and  proceed  no  further  in  the  cause."  This 
was  followed  by  the  act  of  the  14th  of  July,  1866,  Supp.  to 
Bright,  114,  which  enacts  that,  "  If  in  any  suit  already  com- 
menced, or  that  may  hereafter  be  commenced  in  any  State  court 
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against  an  alien,  or  by  a  citizen  of  the  State  in  which  the  suit 
is  brought  against  a  citizen  of  another  State,  and  the  matter  in 
dispute  exceeds  the  sura  of  five  hundred  dollars,  exclusive  of 
costs,  to  be  made  to  appear  to  the  satisfaction  of  the  court,  a 
citizen  of  the  State  in  which  the  suit  is  brought  is  or  shall  be  a 
defendant,  and  if  the  suit,  so  far  as  relates  to  the  alien  defend- 
ant, or  to  the  defendant  who  is  the  citizen  of  a  State  other  than 
that  in  which  the  suit  is  brought,  is  or  has  been  instituted  or 
prosecuted  for  the  purpose  of  restraining  or  enjoining  him,  or  if 
the  suit  is  one  in  which  there  can  be  a  final  determination  of 
controversy,  so  far  as  it  concerns  him,  without  the  presence  of 
the  other  defendants  as  parties  in  the  cause,  then,  and  in  every 
such  case,  the  alien  defendant,  or  the  defendant  who  is  a  citi- 
zen of  a  State  other  than  that  in  which  the  suit  is  brought, 
may,  at  any  time  before  the  trial  ox  final  hearing  of  the  cause, 
file  a  petition  for  the  removal  of  the  cause  as  against  him  into 
the  next  Circuit  Court  of  the  United  States  to  be  held  in  the 
district  where  the  suit  is  pending,  and  otter  good  and  sufficient 
surety  for  his  entering  in  such  court,  on  the  first,  day  of  its  ses- 
sion, copies  of  said  process  aaainst  hirriy  and  of  all  pleadings, 
depositions,  testimony,  and  other  proceeding  in  said  cause  af- 
fecting or  concerning  him,  and  also  for  hjs  tnere  appearing  and 
entering  special  bail  in  the  cause,  if  special  bail  was  requisite 
therein ;  and  it  shall  thereupon  be  the  duty  of  the  State  court 
to  accept  the  surety  and  proceed  no  further  in  the  cause  as 
against  the  defendant  so  applying  for  its  removal,"  &c.,  &c. 

By  section  2d  of  article  3d  of  the  Constitution  of  the  United 
States,  the  judicial  power  of  the  United  States  is  extended  to 
*  *  *  "controversies  between  citizens  of  different  States." 

By  act  of  Congress  of  September  24th,  1789,  ch.  20,  §  11, 
(Brightly,  p.  126,)  it  is  provided  that  "  the  Circuit  Court  shall 
have  original  cognizance,  concurrent  with  the  courts  of  the 
several  States,  of  all  suits,  of  a  civil  nature  at  common  law  or 
in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  $500 ;  and  the  United  States  are 
plaintifis  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  be- 
tween a  citizen  of  the  State  where  the  suit  is  brought  and  a 
citizen  of  another  State." 

If  the  petitioner's  case  comes  within  the  acts  of  Congress 
above  cited,  we  have  no  discretion,  but  are  in  terms  required  to 
make  the  order.  In  Gordon  v.  Longert^  16  Peters,  97,  it  was 
held  that  an  application  for  the  removal  of  a  cause  from  a  State 
court  to  a  Federal  court,  in  a  case  within  the  provisions  of  the 
act  of  Congress,  is  a  matter  of  right,  and  is  not  addressed  to  the 
mere  discretion  of  the  State  court.  But  it  is  contended  by  the 
city  that  this  case  does  not  come  within  the  rule  above  stated, 
for  the  reason,  first,  that  this  proceeding  is  not  a  suit  within 
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the  meaning  of  the  act  of  Congress,  and  second,  that  even  if  it 
were,  the  petitioner  is  not  a  defendant  in  such  suit. 

It  certainly  may  be  questioned  whether  this  is  such  a  pro- 
ceeding as  the  act  of  Congress  refers  to.  The  word  "  suit  in 
its  general  sense,  is  a  very  comprehensive  term,  and  is  under- 
stood to  applv  to  any  proceeding  in  a  court  of  justice  by  which 
an  individual  pursues  that  remedy  which  the  law  affords  him. 
The  modes  of  proceeding  may  be  various,  but  if  a  .right  is  liti- 

fated  between  the  parties  in  a  court  of  justice,  the  proceeding 
y  which  the  decision  of  the  court  is  sought  is  a  suit.  Weston 
V.  The  City  of  Charleston^  2  Peters,  464.  But  there 'is  some 
ground  for  the  assumption  that  in  the  act  of  Congress  referred 
to,  the  word  suit  is  used  in  a  more  restricted  sense.  It  refers 
to  a  proceeding  in  which  the  defendant  is  brought  into  court 
upon  process,  and  he  must  enter  his  appearance  thereto  at  the 
time  of  his  making  an  application  to  the  State  court  for  the  re- 
moval of  his  cause.  In  this  case  there  has  been  no  process 
issued  against  this  petitioner.  There  is  no  suit — certainly  no 
technical  suit — spending,  to  which  he  can  enter  his  appearance. 
The  petition  for  a  jury  was  filed  by  the  commissioners  of  Fair- 
mount  Park,  and  the  prayer  thereof  is  for  the  appointment  of  a 
i'ury  to  assess  the  damages  to  which  Mr.  White  may  be  entitled 
>y  reason  of  the  taking  of  his  land  for  public  use.  No  process 
issued  against  him,  andJie  may  appear  before  the  jury  or  not  at 
his  discretion. 

The  proceedings  on  the  part  of  the  park  commission  are  in 
the  nature  of  the  selection  of  a  tribunal  before  which  the  city 
and  Mr.  White  may  appear  and  settle  the  question  of  damages, 
rather  than  the  commencement  of  a  suit  by  process,  directed 
against  this  petitioner.  But  we  do  not  propose  to  decide  this 
broad  question,  for  the  reason  that,  conceding  this  to  be  a  suit, 
the  petitioner  is  in  no  sense  a  "  defendant"  therein.  It  must  be 
borne  in  mind  that  this  is  not  a  proceeding  to  take  the  petition- 
er's land.  By  the  act  of  Assembly  of  26th  of  March,  1867,  the 
title  of  his  land  within  the  limits  of  what  is  now  Fairmount 
Park,  was  vested  in  the  city  of  Philadelphia,  and  he  has  now 
nothing  but  a  claim  against  the  city  for  aamages  by  reason  of 
such  taking.  That  claim  is  against  the  city — not  against  the 
park  commissioners.  All  that  the  latter  have  done,  as  before 
observed,  is  to  select  a  tribunal  before  which  the  claim  of  the 
petitioner  may  be  heard.  In  any  proceedings  before  that  trib- 
unal, if  the  petitioner  appears  at  ail,  it  must  be  as  plaintiff.  He 
is  the  claimaT\t.  He  demands  of  the  city  compensation  for  his 
land  already  taken.  The  city  may  defend,  or  resist  his  claim, 
and  allege  either  that  he  has  no  title,  or  that  he  claims  more 
than  the  land  is  worth.  The  onus  is  upon  him,  and  he  must 
make  out  his  case  as  in  other  instances.    Bouvier  defines  a 
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plaintiff  to  be  "he  who  complains;"  and  a  defendant  as  "the 
person  called  upon  to  answer,  either  at  law  or  in  equity."  Here, 
the  only  person  who  complains  is  the  petitioner — ^the  only  party 
called  upon  to  answer,  is  the  city. 

Most  of  the  cases  cited  by  the  learned  counsel  for  the  peti- 
^tioner,  refer  merely  to  the  jurisdiction  of  the  Circuit  Court.  In 
this  case  the  Circuit  Court  may  or  may  not  have  jurisdiction. 
We  express  no  opinion  upon  that  point.  But  even  if  it  has,  it 
does  not  necessarily  follow  that  the  petitioner  is  entitled  to  an 
order  of  removal.  The  act  of  Congress  only  authorizes  such 
order  in  a  certain  class  of  cases,  of  which  we  do  not  think  this 
is  one. 

We  decide  this  case  irrespective  of  the  act  of  Congress  of 
March  2d,  1867.  This  application  was  not  made  under  said 
act,  and  as  the  petitioner  has  not  brought  himself  within  its 
terms,  we  could  make  no  order  of  removal  thereunder.  It  is 
unnecessary  for  us  to  express  any  opinion  as  to  how  far  said  last  - 
mentioned  statute  is  applicable  to  this  case. 

The  order  of  removal  asked  for  in  the  petition  is  refused. 

[Legal  Gaseite,  April  7, 1871,  Vol.  3,  p.  109.] 
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CITY  OF  PHILADELPHIA  v.  EURISTA  et  aL 

1.  On  a  tci.fa.  snr  clafm  for  taxes,  a  paper,  partly  in  the  natare  of  a  demnrrer  and 
partly  an  affldavlt  of  defence,  filed  by  one  who  ia  not  a  party  to  the  record,  will  not 
be  rejscarded. 

2.  SembU.  That  nnder  the  act  of  1867,  establishing  the  registry  barean,  no  Jad«:ment 
will  be  given  on  sach  a  $ei»  fa.  where  (he  property  is  registered^  unless  the  writ  is 
Mrred  penonaUy  on  the  registered  owner. 

Opinion  by  Ltnd,  J.    Delivered  April  Sth,  1871  • 

Scire  fadaSj  sur  claim  for  taxes ;  sherifTs  return,  "  made 
known  by  posting  and  publication,  and  nihil  habent  as  to  defend- 
ants." 

No  appearance  is  entered,  but  F.  Scott  files  a  paper,  one-half 
demurrer  and  one-half  affidavit  of  defence.       , 

We  refuse  to  consider  this  paper,  because  it  is  filed  by  a  per- 
son who  is  not  a  party  to  the  record,  who  does  not  ask  to  be- 
come a  party  to  it,  and  who  does  not  appear  to  aCl  on  behalf  of 

any  such  party. 

it  may  be  remarked,  however,  that  neither  as  a*  demurrer  nor 
as  an  ailidavit  of  defence  could  said  paper  be  sustained  on  the 
merits. 

Inasmuch  as  we  refuse  to  consider  the  so-called  demurrer, 
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we  cannot  give  judgment  for  plaintiff  on  demurrer;  and  we 
cannot  grant  judgment  for  want  of  an  affidavit  of  defence,  be- 
cause there  has  been  no  actual  service  of  the  writ.  Miner  v. 
Graham^  12  Harris,  494. 

We  cannot,  however,  dismiss  this  case,  without  reminding 
the  counsel  for  the  city  of  the  system  of  legislation  establishing 
the  registry  bureau.  We  think  that  that  system  was  designed 
to  assimilate  the  proceedings  for  the  collection  by  suit  of  munici- 
pal claims  to  the  ordinary  proceedings  by  scire  facias  between 
private  parties.  Hence  the  provision  of  the  act  of  March  27th, 
1867,  §  1  (P.  L.  600).  "  No  property  so  returned"  (i.  e.,  to  the 
registry  bureau),  "  shall  be  subject  to  sale  for  taxes  or  other 
municipal  claims  thereafter  to  accrue,  as  a  lien  of  record 
thereon,  except  in  the  name  of  the  owner  as  returned,  and  after 
recovery  by  suit  and  service  of  the  writ  upon  him^  made  as  in  case 
of  a  summons.^' 

Also  the  provision  of  the  act  of  March  14th,  1865,  §  5  (P.  L. 
322),  "  if  the  land  or  house  sold  "  (at  private  sale,)  **  be  after- 
wards sold  for  taxes,  thereafter  accruing  as  a  lien  of  record,  be- 
fore said  duty  (of  registering)  shall  have  been  performed,  the  pur- 
chaser shall  acquire  title  as  now  he  may  by  law  within  the 
county  of  Philadelphia ;  but  if  the  said  duty  of  making  the 
return,  as  required  by  this  act,  shall  have  been  discharged  by 
the  party,  who  shall  have  acquired  title,  in  whatever  manner 
before  the  tax  accrued  as  a  lien  of  record,  for  which  the  same 
shall  have  been  sold,  the  purchaser  at  the  tax  sale  shall  not  ac- 
quire the  title  of  such  person,  who  shall  have  performed  said 
duty,  or  of  his  heirs  or  assigns,  unless  the  same  shall  have  been 
made  in  the  name  of  such  owner,  after  service  of  process  upon 
him,  as  in  case  of  suit  by  summons" 

This  section  distinctly  recognizes  two  systems;  the  old  (ap- 
plicable to  unregistered  real  estateV  which  respects  no  personal 
rights,  in  the  collection  of  municipal  dues ;  and  the  new  (ap- 
plicable to  registered  real  estate),  which  subordinates  the  jus  ad 
rem  to  the  jiis  personee. 

A  construction  of  this  legislation,  in  favor  of  its  obvious  de- 
sign, is  demanded  alike  by  the  interest  of  the  city  and  of  the 
citizen. 

We  incline  to  the  conclusion  that,  where  the  record  shows  a 
registered  owner,  no  judgment  can  be  rendered,  until  after 
service  upon  Am,  "  made  as  in  case  of  a  summons ;"  and  that 
the  other  parties,  named  as  "  owners  or  reputed  owners,"  will 
be  disregarded,  or  stricken  off  on  motion,  or,  if  preferred  by  the 
counsel  for  the  city,  judgment  against  them  will  be  given  at 
the  same  time  that  it  sliall  be  given  against  the  registered 
owner ;  a  judgment  against  them  prior  to  that  time  would  be 
vain,  as  the  act  is  imperative  that  "  no  property  so  returned 
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shall  be  subject  to  sale,  except  in  the  name  of  the  owner  as  re- 
turned," etc. 

As  a  matter  of  course,  not  having  the  question  before  us,  and 
without  the  benefit  of  argument  by  counsel,  we  decide  nothing ; 
what  has  been  said  is  by  way  of  suggestion  to  counsel  and  other 
officers  of  the  law,  charged  with  the  responsibility  of  suing 
out  such  claims,  of  returning  process  and  of  permitting  the 
entry  of  office  judgments  thereon. 

Demurrer  so-called  stricken  off 

[I/egal  Qaaetle,  April  14, 1871,  VoL  3,  p.  117.] 


Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 

In  Equity. 
Before  Strong,  Justice,  and  McKennan,  Cir.  J. 


PARHAM  V.  MACHINE  CO.  et  al. 

1.  The  re-issuing  of  a  patent,  upon  the  surrender  of  one  preyionsly  issued,  is  a  jadi« 
clal  act  on  the  part  of  the  c>mmis8ioner  of  patents,  and  the  validity  of  the  re-issned 
letters  can  only  be  attacked  on  the  ground  that  a  comparison  of  the  specifications 
or  both  shows  clearly  that  the  latter  is  for  a  different  invention  from  the  original 
patent,  and  that  therefore  the  commissioner  exceeded  tiis  authority  in  issuing 
them. 

9.  In  such  a  comparison,  not  only  the  specifications,  but  also  the  drawings  and  the 
worlLlng  models  of  both  patents  on  file  in  the  patent  office  must  be  considered. 

8.  Nor  is  it  any  objection,  that  in  his  application  for  the  re-issued  letters,  the  inventor 
omits  to  claim  part  of  that  for  which  the  original  letters  were  granted ;  it  can  do 
no  harm  to  the  public  that  they  should  get  a  part  of  a  new  invention  free  of  the 
inventor's  claim. 

4.  Where  an  invention  is  attacked  on  the  ground  of  want  of  novelty,  the  fact  that  the 
machines  relied  on  as  being  prior  inventions  were  In  exisience  for  a  long  term  of 
years,  but  were  never  made  use  of  except  by  way  of  experiment,  and  that  unfre- 
quentlf',  is  a  strong  circumstance  to  show  that  they  are  not  identical  with  the  com- 
plainant's invention,  which  is  of  practical  utility. 

5.  Where  the  invention  is  of  a  combination  to  be  attached  to  an  existing  machine,  the 
inventor  must  describe  it  with  reasonable  certainty,  and  so  that  one  s]£.illed  In  the  art 
may  be  enabled  to  reproduce  it,  and  it  must  be  capable  of  operation  as  he  proposes 
to  use  it ;  but  it  is  the  combioation  only  that  he  need  claim,  and  not  the  other  parts 
of  the  existing  machine,  however  necessary  they  may  be  to  make  the  combination 
practically  valuable. 

6.  The  validity  of  complainant's  patent  having  been  shown,  and  the  defendant's 
inOriogement  on  it, «  decree  for  an  injunction  and  account  granted. 

Opinion  by  McKennan,  Cir.  J 

The  complainant  is  the  grantee  in  letters  patent,  dated  No- 
vember 21st,  1854,  for  an  improvement  in  sewing  machines,  in 
pursuance  of  an  application  nled  August  3d,  1853. 

These  letters  were  surrendered  and  re-issued  on  the  3d  of 
November,  1863,  and  on  the  20th  November,  1868,  the  re-issued 

10 


146  '  Parham  v.  Machivb  Cokpaitt  st  al. 

patent  was  extended  far  seven  years  from  the  date  of  its 
expiration. 

Of  the  re-issued  and  extended  patents  the  respondents  are 
alleged  to  be  infringers,  and  the  complainant,  therefore,  in  his 
original  and  supplemental  bills,  prays  for  an  injunction  against 
them,  and  for  an  account. 

The  respondents  set  up  three  grounds  of  defence. 

First.  That  the  surrender  and  re-issue  of  the  original  letters 
patent  "  were  not  made  by  reason  of,  or  on  account  of,  any  such 
inadvertency,  accident  or  mistake,  as  is  contemplated  by  the 
acts  of  Congress  in  that  behalf,  and  that  such  surrender  and  re- 
issue were  not  in  accordance  with  said  acts,  but  in  violation 
thereof,  and  for  the  purpose  of  modifying  the  description  and 
claim  in  the  original  specification  of  said  letters  patent,  in  a 
manner,  to  an  extent,  and  for  a  purpose  contrary  to  and  in  vio- 
lation of  the  true  intent  and  meaning  of  said  acts  in  that 
behalf;  and  that  said  re-issued  patent  is  not  for  the  same  inven- 
tion intended  to  be  secured  by  said  original  patent." 

Second.  That  the  complainant  is  not  the  first  and  original 
inventor  of  the  improvements  claimed  by  him. 

Third.  That  they  have  not  committed  any  infringement  of 
the  complainant's  patent. 

I.  By  the  act  of  Congress  of  1836,  the  commissioner  of 
patents  is  authorized  to  accept  the  surrender  of  a  patent  and  re- 
issue it  for  the  residue  of  its  unexpired  term,  when  it  shall* be 
inoperative  or  invalid,  by  reason  of  a  defective  or  insufficient 
description  or  specification,  or  by  reason  of  the  patentee  claim- 
ing in  his  specification,  as  his  own  invention,  more  than  he  had 
or  shall  have  a  right  to  claim,  as  new,  if  the  error  has  or  shall 
have  arisen  by  inadvertency,  accident,  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention.  The  power  of  accepting 
the  surrender  of  the  original  patent  and  of  granting  a  re-issue 
of  it  is  here  confined  exclusively  to  the  commissioner,  and  is  to 
be  exercised  judicially  by  him.  The  presumption  then  is,  that 
he  has  exercised  it  lawfully,  and  that  the  reasons  for  which 
alone  its  exercise  could  be  invoked  have  been  sufficiently  shown 
to  exist.  As  a  corollary  from  this  his  decision  is  final,  and  is  to  be 
treated  as  foreclosing  all  inquiry  into  the  existence  or  sufficiency 
of  the  facts,  which  are  prescribed  as  necessary  to  authorize  him 
to  grant  a  re-issue.  Fraud  even  will  not  warrant  a  re-examina- 
tion of  his  decision,  at  the  instance  of  an  alleged  infriiiger. 
Railroad  v.  /Sft'mpson,  14  Pet.  458  ;  Stimpson  v.  Bauroady  4  hSw. 
484 ;  Rubber  Co,  v.  Goodyear^  9  Wall.  797.  In  Seymour  v.  Os- 
bomej  10  Wall.,  Mr.  Justice  Clifford  delivering  the  opinion  of 
the  court  says :  "  When  the  commissioner  accepts  a  sarrender 
of  an  original  patent  and  grants  a  new  patent,  his  decision  in 
the  premises,  in  a  suit  for  infringement,  is  final  and  conclusive, 
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and  is  not  re-examinable  in  such  suit  in  the  Circuit  Court,  unless 
it  is  apparent  upon  the  face  of  the  patent  that  he  has  exceeded 
his  authority,  that  there  is  such  a  repugnancy  between  the  old 
and  the  new  patents,  that  it  must  be  held,  as  matter  of  legal 
construction,  that  the  new  patent  is  not  for  the  same  invention 
as  that  embraced  and  secured  in  the  original  patent."  Battin  v. 
Taagert,  17  How.  83;  O'Reilly  y.  Morse^  15  How.  Ill,  112; 
Alien  V.  Blunty  3  Story,  744. 

The  only  ground  then  on  which  the  allowance  of  a  re-issued 
patent  is  open  to  objection  is,  that  the  commissioner  has  ex- 
ceeded his  authority,  in  granting  a  re-issue  for  an  invention 
different  from  the  one  embraced  m  the  original  patent.  If-both 
are  for  the  same  invention,  the  decision  of  the  commissioner  is 
unimpeachable,  and  the  re-issued  patent,  with  the  new  specifi- 
cation and  description,  is  to  be  substituted  for  the  old  as  the 
evidence  of  the  patentee's  title  and  of  the  nature  and  object  of 
his  invention.  Differences  in  the  description  and  claims  of  the 
old  and  new  specifications  are  not  the  tests  of  substantial  diver- 
sity, but  the  description  may  be  varied,  and  the  claim  restricted 
or  enlarged,  provided  the  iaentity  of  the  subject  matter  of  the 
original  patent  is  preserved.  Within  this  range,  whatever 
change  is  required  to  protect  and  effectuate  the  invention  is 
allowable.  Battin  v.  Taggert^  17  How.  84.  Nor  is  the  alleged 
discrepancy  to  be  determined  by  a  reference  exclusively  to  the 
two  specifications;  the  drawings  and  model  filed  with  the 
orificinal  specification  are  also  proper  subjects  of  consideration, 
an^  are  often  of  decisive  weight.   Seymour  v.  Od>orne^  10  Wall. 

Testing  the  patents  here  by  these  principles,  we  are  then  to 
inquire  what  the  patentee's  invention  is. 

It  is  generally  described  as  "an  improvement  in  sewing 
machines."  In  the  specification  attached  to  the  original  letters 
patent,  it  is  stated  to  consist  "  in  the  shuttle  carrier  and  driver, 
constructed  substantially  as  shown  and  described,  and  forming 
the  bearing  or  seat  of  the  shuttle,  during  its  travel,  as  well  as 
the  guide  tor  it  on  that  side  coming  in  contact  with  the  thread 
loop  formed  by  the  needle,  and  freely  admitting  of  the  passage 
of  the  shuttle  through  the  loop  when  the  said  carrier  is  arranged 
and  combined  for  operation,  together  with  the  needle  and  with 
the  guide  plate  or  its  equivalent  in  the  needle  side  of  the  shut- 
tle essentially  as  set  forth,  whereby  the  shuttle  is  relievedfrom 
all  friction  or  rubbing,  bearing  on  its  thread  side  of  the  loop, 
the  thread  is  prevent^  from  being  soiled  or  injured  by  lubrica- 
ting material,  and  increased  freedom  of  action  is  given  to  the 
shuttle  as  specified."  There  may  be  a  lack  of  methodical  exact- 
ness in  this  statement  of  the  patentee's  invention — ^although 
this  was  a  matter  for  conclusive  adjudication  by  the  commis- 
sioner— ^but  it'is-fiufficiently  definite  to  indicate  his  intention  to 
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claim,  first  a  shuttle  carrier  or  driver,  so  constructed  as  to  per- 
form specific  functions,  and  second,  this  shuttle  carrier,  a  needle, 
a  shuttle,  and  a  guide  or  face  plate,  combined  so  as  to  accom- 
plish the  described  eftects.  This  is  more  clearly  illustrated  by  the 
mechanism  of  the  complete  machine,  filed  with  the  original 
application  in  1853.  We  there  find  a  shuttle  carrier  constructed 
to  perform  the  functions  of  supporting  the  shuttle  and  of  carry- 
ing it  backward  and  forward  with  the  vibrations  of  the  carrier, 
ana  with  a  peculiar  conformation  of  the  surface  on  which  the 
shuttle  is  borne,  to  wit,  a  bevel  or  inclination  of  it  towards  the 
face  plate,  by  which  a  gentle  impact  of  the  shuttle  upon  the 
face,  plate  -  is  caused ;  a  face  plate  with  a  vertical  groove,  in 
which  the  needle  passes,  but  without  any  transverse  race  or 
groove,  to  serve  as  a  support  for  the  shuttle,  or  a  guide  for  the 
carrier ;  and  a  shuttle  adapted  to  the  conformation  of  its  seat. 
Here  there  are  distinctly  shown  the  constituents  of  the  patentee's 
alleged  invention — the  mechanical  device,  claimed  by  him  as 
new,  and  its  combination  with  other  elements,  constructed  and 
arranged  to  produce  new  and  useful  results. 

In  the  amended  specification,  upon  which  the  re-issue  is 
foftnded,  the  patentee's  invention  is  claimed  to  consist, 

"  Firstly,  in  so  forming  and  constructing  the  shuttle-driver 
of  a  lock-stitch  sewing  machine,  that  while  it  performs  the  re- 
,quircd  duty  of  driving  the  shuttle,  it  serves  to  maintain  the 
latter  in  the  desired  proximity  to  the  guide-plate,  as  described 
hereafter. 

"  Secondly,  in  the  combination  of  a  driyer,  shuttle  and  sta- 
tionary guide-plate,  the  whole  bein^  formed  and  arranged  sub- 
stantially as  described,  so  as  to  retain  the  shuttle  in  ita  proper 
position  during  its  flight." 

This  comparative  reference  to  the  old  and  new  specifications 
is  all  that  is  needed  to  show  that  the  subject  matter  of  both 
is  the  same  invention — ^the  same  mechanism  and  combination 
of  mechanical  devices,  indicated  in  the  *'  original  specification, 
drawings  and  patent  ofiice  model,"  are  described  in  the 
amended  specification;  and  like  functions  are  attributed  to, 
and  the  same  eftects  are  claimed  for  both.  The  amended  speci- 
fication has  the  merit  of  greater  conciseness  and  precision  in 
the  description  of  the  invention,  and  in  the  methodical  and 
separate  definition  of  the  patentee's  claims.  An  amendment 
of  such  a  character  is  within  the  statutory  warrant,  and  has 
the  sanction  of  express  adjudication.  In  Carver  v.  The  Brain- 
tree  Manufacturing  Company^  2  Story,  438,  it  is  held  "that  a 
specification  may  be  defective  not  only  in  omitting  to  give 
a  full  description  of  the  mode  of  constructing  a  machine,  out 
also  in  omitting  to  describe  fully  in  the  claim  the  nature  and 
extent  and  character  of  the  invention  itself.    Indeed,  this  lat- 
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ter  18  the  common  defect,  for  which  most  renewed  patents  are 

Santed."^  And  in  Woodworih  v,  Hall^  1  Woodb.  &  Minot,  248, 
r.  Justice  Woodbury  says,  "  the  amendment  is  not  because 
the  former  patent  was  void,  as  seems  to  be  the  argument,  but 
was  defective  or  doubtful  in  some  particular,  which  it  was  ex- 
pedient to  make  more  clear.  But  it  is  still  a  patent  for  the 
same  invention." 

It  is  true  that  in  the  original  specification  the  needle  is  made 
an  element  of  the  combination  claimed  by  the  patentee,  and 
that  it  is  no  part  of  the  combination  described  in  the  second 
claim  of  the  amended  specification.  But  this  omission  consti- 
tutes no  tenable  objection  to  there-issued  patent, for  the  reason 
stated  by  Judge  Story  in  Carver  v.  The  Braintree  Manufactur- 
ing Company^  supra,  "  that  an  inventor  is  always  at  liberty,  in 
a  renewed  patent,  to  omit  a  part  of  his  original  invention,  if 
he  deems  it  expedient,  and  to  retain  that  part  only  of  his  origi- 
nal invention  which  he  deems- fit  to  retain.  No  harm  is  done 
to  the  public  by  giving  up  a  part  of  what  he  has  actually  in- 
vented, for  the  public  may  then  use  it ;  and  there  is  nothing 
in  the  polic'^  or  terms  of  the  patent  act  which  prohibits  such 
restriction.      Battin  v   Taggert^  supra. 

As  both  patents  here  were  for  the  same  invention,  the  modi- 
fication of  the  description  and  claims  of  the  original  patent 
does  not  affect  the  validity  of  the  re-issued  patent. 

In  this  connection  it  is  proper  to  consider  the  argument  touch- 
ing the  construction  of  the  first  claim  of  the  re-issued  patent. 
The  counsel  for  the  respondents  insisted  that  it  is  to  be  inter- 
preted as  a  claim  for  thrf  abstract  functions,  of  the  shuttle  carrier, 
and  therefore  void,  or  that  it  is  to  be  treated  as  only  a  duplica- 
tion of  the  second  claim,  in  which  the  combination,  consisting 
partly  of  the  carrier,  is  described. 

Undeniably,  the  mere  function  of  a  machine  is  not  a  patent- 
able subject;  but  it  is  just  as  clear  that  a  mechanical  device, 
adapted  to  perform  specific  functions,  is,  whether  its  operative 
efficiency  depends  upon  its  combination  with  other  mechanism 
or  not  The  novelty  and  utility  of  such  device  are  the  tests  of 
its  patentable  merit.  Its  possession  of  these  qualities  entitles 
its  inventor  to  the  protection  of  the  patent  laws,  and  this  can 
be  as  effectually  secured  by  making  it  the  subject  of  a  separate 
claim  in  a  patent  for  an  auxiliary  combination  also,  as  by  mak- 
ing it  the  sole  subject  of  a  distinct  patent.  11  How  587  ;  4 
McLean,  180 ;  3  Wheat.  517,  518.  If  the  complainant,  then,  was 
the  inventor  of  a  shuttle  carrier,  which,  by  its  form,  or  any 
other  mechanical  adaptation,  is  productive  of  a  useful  result,  he 
might  embody  a  separate  claim  for  it  iti  his  specification,  along 
with  another  claim  for  a  combination,  of  which  it  is  an  element, 
lias  he  done  so?    We  think  this  can  be  plainly  shown.    The 
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specific  functions  of  the  carrier  are,  first,  to  furnish  a  bearinp: 
surface  upon  which  the  shuttle  is  to  be  supported  and  carried 
or  driven  along  with  it  in  its  flight,  and  second,  to  keep  the 
shuttle  in  proper  proximity  to  the  face  plate.  How  are  these 
functions  to  be  efifectuated  ?  Obviously  by  the  mechanical  form 
and  construction  of  the  carrier,  Now  is  not  this  what  the 
claim  precisely  indicates  ?  It  is  not  to  be  read,  "  I  claim,  as  my 
invention,  the  functions  for  my  carrier  of  driving  the  shuttle 
and  maintaining  it  in  the  desired  proximity  to  the  face  plate," 
as  it  ou^ht  to  be,  if  the  functions  in  the  abstract  are  claimed. 
But  it  IS  to  read,  in  its  own  words,  as  a  claim  for  so  "forming 
and  constructing  a  shuttle  driver,"  that  it  will  perform  the 
functions  specified.  The  form  and  construction  of  the  driver 
are  the  gravamen  of  the  claim.  Rendered  with  reference  to 
the  whole  specification  and  the  patent  ofiice  model,  it  imparts  a 
claim  for  a  shuttle  driver  constructed  with  a  surface  upon  which 
the  shuttle  rests,  and  is-carried  with  the  driver  in  its  oscillation, 
and  formed  with  a  bevel  in  this  surface,  whereby  the  shuttle  by 
its  own  weight  or  gravity  is  caused  to  impinge  upon  the  face 
plate. 

In  Winans  v.  Denmeady  18  How.  830,  a  patent  for  a  railroad 
coal  car  was  sustained,  whose  distinctive  patentable  quality 
was  its  conical  form,  the  effect  of  which  was  to  equalize  the 
pressure  of  the  load,  &c,  Mr.  Justice  Curtis,  in  delivering  the 
opinion  of  the  court,  says,  "  patentable  improvements  in  ma- 
chinery are  almost  always  made  by  changing  some  one  or 
more  forms,  of  one  or  more  parts,  and  thereby  introducing 
some  mechanical  principle  or  mode  of  action  not  previously 
existing  in  the  machine,  and  so  securing  a  new  or  improved 
result.  So  here,  if  the  shuttle  carrier  was  distinguished  only 
by  the  conformation  of  the  shuttle  seat,  the  complainant  would 
be  entitled  to  a  patent  for  it,  and  the  first  claim  in  the  specifi- 
cation would  be  well  supported  by  it. 

II.  As  to  novelty. 

The  complainant's  invention  is  alleged  to  have  been  antici- 
pated by  several  similar  inventions,  but  as  the  machines  de- 
vised by  E.  D.  Leavitt  and  John  P  Emswiler  wei'e  chiefly 
relied  upon  in  the  argument  to  show  this,  it  is  only  necessary 
to  notice  them.  They  are  three  in  number,  and  are  respect- 
ively designated  as  the  Fisher,  the  Fisher- Wickersham,  and 
the  Emswiler  machines. 

The  proofs  in  the  case  very  clearly  show  that  Parham's  in- 
vention was  perfected  about  the  beginning  of  the  year  1852, 
and  that,  for  a  considerable  period  before  that,  he  was  engaged 
in  getting  up  his  plans.  From  working  drawings  then  fur- 
nished by  him,  sewing  machines  embodying  his  improvement 
were  constructed,  the  identity  of  some  of  which  has  been 
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traced  down  to  the  bearing ;  and  they  were  in  successful  and 
steady  use  for  many  years.  The  completeness  and  practical 
utility  of  his  invention  are  thus  demonstrated.  Of  these  facts 
there  is  ample  and  uncontradicted  proof,  and  in  the  face  of  it 
we  cannot,  on  a  mere  argumentative  trial  of  his  invention, 
adjudge  it  to  be  inoperative  and  valueless. 

The  Fisher  machine  (Exhibit  No.  1),  was  made  by  Fisher  in 
the  early  part  of  1850,  and  was  the  model  from*  which  the 
Fisher-Wickersham  machine  (Exhibit  No.  2)  was  constructed 
by  Wickersham  in  the  latter  part  of  the  same  year.  They  are 
substantially  the  same  in  the  principle  of  their  operation,  the 
only  notable  difference  between  them  consisting  in  this,  that 
in  the  first  the  movement  of  the  shuttle  is  in  the  arc  of  a 
circle,  and  in  the  latter  in  a  horizontal  line. 

Their  history  is  somewhat  extraordinary.  The  first  one  was 
made  by  Fisher,  and  he  never  saw  it  in  practical  operation.  It 
was  made  for  E.  D.  Leavitt,  and  the  only  use  he  knew  or 
"  thought "  was  made  of  it  is  stated  in  his  answer  to  the 
thirty-eighth  cross-interrogatory  propounded  to  him — "I  think 
samples  were  sewed  by  it,  enougn  to  show  the  working  of  the 
principle ;  but  very  little."  It  was  delivered  to  Wickersham, 
as  a  model  for  a  duplicate,  and  remained  in  his  shop  at  the 
Mechanic  Mills,  at  Lowell,  until  1857,  when  it  was  disen- 
tombed from  the  attic  of  that  establishment,  and  carried  to 
Boston  to  Martin  and  Rufus  Leavitt,  by  whom  it  had  been 
purchased.  To  them  it  belonged  when  the  proofs  were  taken. 
At  no  time  during  all  this  period,  was  it  employed  in  any  ope- 
rative use,  except  as  stated  by  E.  D.  Leavitt. 

The  Fisher-Wickersham  machine  was  delivered  to  E.  D. 
Leavitt  in  October,  1850,  and  he  sewed  with  it  a  pair  of  pants 
and  a  jacket  for  a  small  boy,  and  a  pair  of  pants  for  a  larger 
boy.  It  was  kept  most  of  the  time  until  April,  1857,  in  a  small 
room  up  stairs  in  his  house,  when  it  also  was  sold  to  Martin  and 
Bufns  Leavitt  for  $200 ,  but  no  use  was  made  of  it  during  this 
time,  not  even  by  Leavitt's  wife  in  making  clothing  for  their 
children.  When  the  Leavitts  got  it,  it  was  boxed  up  and  only 
taken  out  to  be  used  in  a  law  suit  in  Baltimore,  after  which  it 
was  returned  to  the  box  and  remained  there  until  it  was  repro- 
duced in  this  case.  * 

Now  what  was  the  operative  merit  of  these  machines  in  the 
estimation  of  their  inventor,  makers,  and  various  owners,  as 
indicated  by  their  conduct,  rather  than  by  the  less  reliable 
guide  of  their  opinions  ?  At  the  time  when  they  were  made 
the  country  had  learned  the  great  value  of  the  sewing  machine, 
and  inventive  skill  was  stimulated  to  devise  improvements  in 
its  mechanism,  by  which  its  effectiveness  might  be  increased 
and  popular  &vor  attracted.    Is  it  then  within  the  range  *of 


152  Parham  v.  Machinb  Company  bt  al. 

probability,  that  the  proprietors  of  an  invention,  from  which,  if 
Bucceasful,  larse  profits  miffht  flow,  would  so  soon  have  cast  it 
aside,  if  the  trial  to  which  it  was  subjected  had  proved  its  prac- 
tical utility  ?  No  further  eftbrt  was  made  to  test  its  merit,  no 
patent  was  applied  for,  and  it  was  only  rescued  from  entire 
oblivion  for  a  reason  in  nowise  importing  its  capability  of  suc- 
cessful and  useful  operation.  While,  therefore,  there  has  been 
no  satisfactory  trial  of  the  efliciency  of  these  machines,  and  the 
persons  interested  in  them,  have  thus  indicated  so  decided  a 
judgment  against  their  practical  utility,  we  but  enforce  a 
logical  sequence  in  assigning  them  to  the  category  of  unsuccess- 
fuT  and  abandoned  experiments. 

But  while  these  machines  were  thus  thrown  into  disuse,  they 
were  carefully  preserved  by  Martin  and  Kufus  Leavitt,  on 
account  of  their  supposed  effectiveness,  as  evidence  to  protect 
the  infringement  of  analogous  inventions.  This  is  the  only 
value  the  Leavitts  attached  to  them,  and  so  they  were  kept  from 
1857,  until  they  were  used  in  a  suit  at  Baltimore,  and  now 
again  in  this  case.  How  fer  they  are  available  for  that  pur- 
pose here,  we  are  now  for  a  moment  to  consider. 

In  reference  to  what  are  called  "race  machines,"  in  which 
the  shuttle  is  carried  and  rests  in  a  grooved  channel,  it  is  only 
necessary  to  say,  that  they  are  manifestly  essentially  different 
from  Parham's. 

In  Parham's  machine  are  found  a  vertical  face  plate,  with  no 
groove  for  a  tongue  in  the  shuttle  to  move  in,  a  tongueless 
shuttle  sliding  in  contact  with  it,  supported  pn  the  under  side 
by  the  surface  on  which  it  rests  and  by  which  it  is  carried 
backward  and  forward,  this  bearing  surface  and  the  under  sur- 
face of  the  shuttle  having  corresponding  bevels.  These  elements 
are  not  embodied  in  the  Fisher  machines,  as  the  respondent's 
expert,  Wickersham,  testifies,  and  is  plainly  shown  by  an  inspec- 
tion of  the  machines  themselves.  Herein  then  are  important 
mechanical  differences  between  them ;  but  when  the  functions 
to  be  performed  and  the  effects  sought  to  be  accomplished  by 
this  mechanism  are  considered,  these  differences  are  shown  to 
be  substantial. 

It  is  essential  to  the  operative  efficiency  of  a  lock-stitch  sew- 
ing machine  that  the  shuttle  should  be  so  adjusted  to  the  face 
plate,  that  it  will  pass  through  the  loop  in  the  needle  thread, 
and  thus,  by  the  engagement  of  its  thread  with  the  loop,  the 
lock-stitch  be  formed.  This  effect  is  produced  in  Parham's 
machine  by  the  bevelled  form  of  the  upper  surface  of  the  carrier 
and  the  under  surface  of  the  shuttle,  and  this,  co-operating 
with  the  weight  or  gravity  of  the  shuttle,  keeps  it  in  the  de- 
sired contact  with  the  face  plate,  along  the  grooveless  surface  of 
wKich  the  shuttle  is  guided. 
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While  the  carrier  then  performs  the  functions  of  supporting 
and  carrying  the  shuttle  along  with  it,  its  peculiar  conforma- 
tion and  its  combination  with  the  shuttle  and  face  plate,  pro- 
duce these  effects,  viz. :  the  necessary  impact  of  the  shuttle  on 
the  face  plate,  the  retention  of  the  shuttle  in  its  proper  lateral 
position  durinff  its  flight,  the  reduction  of  the  friction  of  the 
shuttle  upon  the  face  plate,  and  the  avoidance  of  lubrication  by 
which  the  thread  is  soiled. 

Now  it  seems  clear  to  us  that  these  effects,  all  of  which  are 
useful  results,  even  if  they  are  conceded  to  be  produced  by  the 
Pisher  machines,  are  accomplished  bjr  different  mechanical 
agencies  and  in  different  degrees.  Their  shuttle  carrier  is  con- 
structed with  two  upright  elastic  arms,  from  the  inner  face  of 
the  top  of  which  two  pins  project,  which  are  inserted  in  corre- 
sponding holes  made  in  the  back  of  the  shuttle.  Upon  these 
pins  the  shuttle  is  supported,  and  its  contact  with  the  face  plate 
18  caused  by  the  pressure  of  the  arms  upon  its  back.  Tongues 
are  formed  on  the  needle  face  and  at  each  end  of  the  shuttle,  to 
move  in  a  transverse  groove  in  the  face  plate,  the  function  of 
which  "  is  to  keep  the  point  of  the  shuttle  in  its  proper  position 
on  the  face  plate,  as  it  flies  back  and  forth."  The  carrier  here 
performs  the  office  of  carrying  the  shuttle  with  it  in  its  flight, 
and,  at  the  same  time,  of  supporting  it  vertically — a«  is  done  in 
Parham's  machine — although  it  is  not  altogether  clear  that  this 
latter  office  is  not  partly  performed  by  the  ledge  in  one  and  the 
transverse  grooves  in  both  machines.  But  here  the  similitude 
ceases.  Distinct  and  dissimilar  mechanical  forces  are  employed 
to  cause  and  maintain  the  contact  of  the  shuttle  with  the  face 
plate.  In  the  one  it  is  produced  by  the  form  of  the  shuttle  seat, 
co-operating  with  the  gravity  of  the  shuttle ;  in  the  others  by 
the  elastic  pressure  of  the  supporting  arms,  exerted  directly 
upon  the  back  of  the  shuttle.  In  the  one  the  proper  position  of 
the  shuttle  is  preserved  by  the  combined  form  and  arrangement 
of  the  carrier,  shuttle  and  face  plate ;  in  the  others  by  a  trans- 
verse groove  or  channel,  co-operating  with  the  tongues  in  the 
shuttle.  In  the  one  only  sucb  friction  is  caused  as  is  due  to  the 
mere  weight  of  the  shuttle,  resting  loosely  against  the  face 
plate ;  in  the  others  is  the  superadded  pressure  of  the  elastic 
arms  directly  upon  the  shuttle,  causing  an  attrition  of  it,  which 
is  plainly  visible  upon  its  needle  face.  In  the  one  the  exposure 
of  the  thread  to  soiling  is  avoided  by  a  grooveless  face  plate ;  in 
the  others  it  is  subjected  to  the  risk  of  this  by  the  necessity  of 
lubricating  the  grooves  in  which  the  shuttle  vibrates.  These 
are  notable  difterences,  and  they  are  sufficient,  in  our  judgment, 
to  disprove  the  identity  of  these  several  machines,  either  in  the 
effects  produced  by  them,  or  in  the  principle  of  their  operation. 

Like  difierences,  to  some  extent  distinguish  the  Emswiler 
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from  the  Parham  machine,  although  there  are  more  points  of 
resemblance  between  them.  For  one  who  had  no  practical 
knowledge  of  mechanics,  and  had  never  seena  sewing  machine, 
as  Emswiler  says  was  the  case  with  him,  his  machine  certainly 
evinces  considerable  ingenuity,  although  a  patent  for  it  was 
refused.  Its  shuttle  carrier  consists  of  a  single  upright  elastic 
arm,  to  which  is  attached  at  the  top  an  oblong  bed  or  cradle, 
and  which  is  open  only  on  the  needle  side  of  it.  In  this  bed 
the  shuttle  is  confined  and  rests,  and  is  carried  with  it  in  its 
motion.  It  has  a  vertical  face  plate,  without  a  longitudinal 
groove.  The  shuttle  carrier  here  performs  the  functions  of  sup- 
porting and  driving  the  shuttle,  and  of  placing  and  maintain- 
ing it  in  contact  with  the  face  plate.  But  the  agency  employed 
to  produce  and  preserve  this  contact  is  as  different  from  rar- 
ham's,  as  in  the  Fisher  machines.  In  Parham's  machine,  as 
already  said,  it  is  caused  by  the  form  of  the  shuttle  seat,  co- 
operating w^ith  the  weight  of  the  shuttle ;  in  the  Emswiler,  by 
the  direct  and  continuous  pressure  of  the  carrier's  arm  and  the 
shuttle  bed  upon  the  shuttle  and  face  plate.  That  the  friction 
is  greater,  where  the  shuttle  bed  and  shuttle  are  thus  pressed 
and  held  against  the  face  plate,  than  where  the  shuttle  rests 
loosely  by  its  own  weight  against  it,  is  plain.  Here  then  are 
not  only  differences  in  fo*'ni,  affecting  the  production  and  value 
of  results  obtained,  but  differences  in  the  forces  applied,  and  in 
principle  of  operation. 

Wide  differences  of  opinion  exist  among  the  expert  witnesses 
as  to  the  practicability  of  a  machine  constructed  with  a  shuttle 
carrier  like  Emswiler's — the  reasons  given  for  these  opinions 
are  the  proper  tests  of  their  comparative  weight.  Judging  them 
by  this  standard,  the  opinion  of  True,  one  of  complainant's  wit- 
nesses, is  entitled  to  special  consideration.  As  the  contact  of 
the  shuttle  with  the  face  plate  is  necessary  to  make  the  shuttle 
take  the  loop,  so  there  must  be  sufficient  space  between  the 
shuttle  bed  and  the  shuttle  to  allow  the  loop  thread  to  pass 
freely  around  the  back  of  the  shuttle.  No  provision  is  made  to 
secure  this  contact,  except  the  pressure  of  the  shuttle  bed  upon 
the  shuttle.  One  of  two  results  then  would  follow,  either  the 
shuttle  would  not  engage  the  loop,  if  it  was  not  pressed  against 
the  face  plate,  or,  if  it  was,  the  loop  thread  could  not  pass 
behind  the  shuttle,  and,  as  stated  by  True,  it  would  be  broken. 
However  that  may  be,  the  working  value  of  the  machine  ought 
to  be  shown  by  satisfactory  proof  of  its  successful  use.  Such  is 
not  the  character  or  effect  of  the  evidence  produced  hpre.  On 
the  contrary,  of  the  machines  which  Emswiler  says  he  made, 
like  the  model  exhibited,  and  sold  for  use,  no  trace  could  be 
found  of  any  one  of  them,  after  diligent  search  by  both  parties, 
aided  by  the  offer  of  a  liberal  reward.    If  they  had  proved  to 
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be  practicable  and  useful,  all  knowledge  of  them  would  not 
have  been  so  entirely  lost. 

But  did  Emswiler  himself  treat  his  machine  as  practically 
complete,  and  its  shuttle  carrier  as  anything  more  than  an  ex- 
periment, when  his  first  model  was  filed  ?  The  distinct  import 
of  his  correspondence  with  the  patent  office  is,  that  he  did  not. 
And  when  he  made  his  final  appeal  for  a  patent,  it  was  upon 
the  basis  of  a  new  model,  showing  his  abandonment  of  the 
movable  shuttle  carrier,  and  the  substitution  for  it  of  a  race. 
This  shuttle  carrier  was  not  then  a  determinate  feature  of  his 
first  machine. 

The  time  when  Emswiler  embodied  his  ideas  in  the  concrete 
form  of  a  machine,  adapted  to  actual  use,  the  proo&  leave  us  to 
fix  by  indeterminate  probabilities.  That  he  was  engaged  in  ex- 
periments for  several  years  is  sufficiently  proved,  but  that  his 
'^  speculations  had  been  reduced  to  practice,  and  a  machine  had 
been  produced"  by  him  before  1852,  when  Parham's  invention 
was  complete,  would  be  an  unsafe  deduction  from  the  testi- 
mony of  witnesses,  whose  statements  are  not  consistent,  and 
whose  recollection  of  dates,  especially,  is  necessarily  indefinite 
and  unreliable,  after  the  lapse  of  eighteen  years.  The  evidence 
must  establish  clearly  the  priority  of  a  completed  and  useful 
machine  over  the  complainant's,  or  it  is  unavailing, — to  doubt 
upon  this  point  is  to  resolve  it  in  the  negative. 

m.  Are  the  respondents  infringers  of  the  complainant's 
patent  i 

If  this  question  were  to  be  answered  by  the  testimony  of  the 
witnesses  on  both  sides  alone,  we  would  be  bound  to  say  that 
the  preponderance  of  it  is  against  the  respondents.  For  while 
all  the  experts  examined  for  the  complainant  positively  affirm 
it,  they  are  substantially  corroborated  by  several  of  the  respond- 
ents' experts. 

But  an  analysis  of  the  disputed  parts  of  the  respondents' 
machine  will  strengthen  this  conclusion.  They  embody  a  shut* 
tie  carrier  with  a  bevel  in  its  surface  where  the  point  of  the 
shuttle  is  intended  to  rest,  constructed  to  support  the  shuttle 
from  its  under  side,  and  so  that  it  will  be  carried  backward  and 
forward  by  the  surface  on  which  it  rests  ;  a  shuttle  with  a  cor- 
responding bevel  on  its  under  side  at  its  point ;  and  a  vertical 
grooveless  face  plate.  Now  these  are  a  counterpart  of  Parham's 
invention,  and  if  they  were  all,  there  could  hardly  be  a  question 
about  infringement.  But  it  is  claimed  that  the  mechanism  of 
Parham's  and  the  respondents'  machines  is  unlike  in  other  es- 
sential particulars,  and  it  was  sought  to  show  this  by  an  argu- 
ment of  much  logical  ingenuity  and  acuteness.  These  features 
are  said  to  consist, 
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1.  Of  a  spring  attached  to  the  back  of  the  carrier  and  ope- 
rating upon  the  heel  of  the  shuttle. 

2.  Of  an  upper  clutch  on  the  carrier,  just  over  the  top  of  the 
point  of  the  shuttle,  with  its  side  surface  inclining  inwardly. 

3.  Of  a  latch  attached  movably  to  the  carrier,  and  passing 
over  the  top  of  the  shuttle  and  holding  it  down, 

Of  these  in  their  order : 

First.  It  is  necessary  to  insure  the  passage  of  the  shuttle 
through  the  loop,  that  the  shuttle  at  its  point  should  be  in 
contact  with  the  face  plate.  This  is  accomplished  in  Parham's 
carrier  by  the  bevelled  bottom  of  its  bearing  surface  co-operat- 
ing with  the  bevelled  bottom  of  the  shuttle.  Does  the  back 
spring  produce  this  effect,  or  is  it  the  essential  agent  in  pro- 
ducing it  ?  If  it  is,  the  method  is  not  Parham's,  because  the 
forces  employed  are  altogether  different.  The  spring  operates 
upon  the  back  end  of  the  shuttle  and  so  presses  it  forward. 
But  in  what  precise  direction  ?  In  a  line  exactly  parallel  with 
the  face  plate.  If  the  surface  of  the  carrier  were  level,  then  it 
it  is  obvious  that  the  pressure  of  the  spring  would  not  cause 
the  shuttle  to  incline  toward  the  face  plate.    But  the  shuttle 

Eresses  upon  the  face  plate.  How,  then,  is  this  caused,  if  not 
y  the  spring  ?  By  the  peculiar  bevels  of  the  carrier  and  the 
shuttle,  and  they  are,  therefore,  the  instrumental  forces  in  pro- 
ducing the  specific  result.  The  spring  then  does  not  perform 
the  function,  which  the  bevelled  form  of  Parham's  carrier  is 
adapted  to  effectuate.  It  is  not  a  substitute  for  the  bevel,  and 
so  its  employment  does  not  discriminate  the  means  used  by  the 
respondents,  from  those  used  by  Parham,  to  produce  the  effect 
aimed  at  by  both. 

The  fundamental  infirmity  of  the  argument  is  in  assuming 
that  Parham's  patent  is  only  for  a  combinaliion ;  and  this 
characterized  it  throughout.  But  it  has  been  before  shown 
that  this  patent  embraces  a  claim  for  a  carrier,  adapted  by  its 
form  and  construction  to  produce  a  certain  effect^  to  wit,  the 
"proximity"  of  the  shuttle  to  the  face  plate.  It  is  the  essen- 
tial mechanical  instrnmerdality  in  the  production  of  this  effect 
It  is  not  the  co-operative  efficiency  of  the  weight  of  the  shuttle 
— ^and  this  is  all  that  the  spring  is  claim^  to  supply — that 
constitutes  the  patentable  quality  of  the  carrier;  but  it  is  its 
mechanical  adaptation  to  produce  the  prescribed  effect.  As 
the  spring  does  not  furnish  the  force  thus  made  available,  it 
cannot  be  regarded  as  varying  the  principle  of  operation. 

It  is  said  though,  that  the  spring  serves  to  keep  the  shuttle 
in  a  proper  position  to  make  the  bevels*  effective.  That  may 
be  so,  but  it  is  only  then  auxiliary  to  the  bevels,  not  essential 
to  their  specific  efficacy.  And  if  a  better  result  is  thus  ob* 
tained,  it  is  an  improvement  on  Parham's  carrier,  in  substi- 
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tuting  an  elastic  for  a  non-elastic  back,  by  which  the  shuttle  is 
confined  and  upon  which  it  impinges.  Sut  this  improvement 
can  give  the  respondents  no  right  to  use  wh^-t  the  complainant 
invented. 

These  deductions  are  fully  supported  by  the  evidence  on  both 
sides. 

Singer,  a  witness  for  the  respondents,  describes  the  spring  as 
keeping  "  the  shuttle  in  position  by  holding  it  forward  against 
the  forward  part  of  the  carrier,  so  as  to  cause  the  shuttle,  owing 
to  the  peculiar  bevels  of  the  shuttle  and  the  carrier,  to  press 
towards  the  face  plate ;  that  is  to  ^ive  the  shuttle  an  inclina- 
tion towards  the  face  plate" — ^and  that  "  it  actar  as  a  kind  of 
cushion  to  receive  the  pressure  of  the  shuttle  in  drawing  in  the 
stitch,  which  I  believe  is  better  than  if  the  shuttle  struck  solidly 
against  the  back  of  the  carrier."  He  also  testifies  that  the 
respondents'  machines  have  been  used  for  as  long  as  two 
months,  with  the  spring  inoperative,  but  that  they  could  not 
do  good  work  with  any  certainty  in  that  condition.  And  such 
is  the  substantial  import  of  the  testimony  of  other  witnesses  of 
the  respondents.  Ghabot,  a  witness  for  the  complainant,  states 
the  function  and  eifect  of  the  bevels  substantially  as  Singer 
does,  but  he  goes  further  and  says,  that  he  has  worked  the 
respondents'  machine  with  the  spring  inoperative,  and  so  suc- 
cessfully that  he  would  dispense  with  it  altogether. 

The  result  of  this  evidence  clearly  is,  that  the  spring  exerts 
no  essential  agency  in  pressing  the  shuttle  upon  the  face  plate, 
but  that  this  efiSect  is  caused  by  the  bevels ;  and  that,  at  most, 
the  employment  of  the  spring  only  improves  the  eflfectiveness 
of  the  oevels. 

Second.  As  before  stated,  the  respondents'  carrier  has  a  bevel 
in  its  surface  just  under  the  point  of  the  shuttle,  and  a  corre- 
sponding bevel  in  the  under  surface  of  the  shuttle.  What  were 
they  put  there  for?  We  must  assume  that  it  was  for  some  prac- 
tical purpose.  Their  specific  operation  is  to  incline  the  shuttle 
toward  the  face  plate.  We  must  therefore  conclude  that  they 
were  intended  to  perform  this  function,  as  the  only  one  appro- 
priately pertaining  to  them.  Now  this  is  the  same  mechanical 
adaptation  employed  bv  Parham ;  in  other  words,  it  is  the  same 
mechanical  force  used  by  him,  applied  in  the  same  way,  and  to 
produce  the  same  eflfect. 

But  the  clutch  at  the  top  of  the  carrier  has  an  incline 
inwardly  in  its  upper  side  surface,  and  the  shuttle  has  a  corre- 
sponding incline  in  its  surface  coming  in  contact  with  the  carrier. 
Incline  is  only  another  name  for  bevel ;  and  the  avowed  design 
of  these  bevels  is  to  direct  the  shuttle  toward  the  face  plate. 
They  co-operate  with  the  bevels  in  the  under  surface  of  the  car- 
rier and  shuttle  in  performing  this  function,  and  they  are,  there- 
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fore,  only  auxiliary  to  the  latter.  In  the  Parham  invention, 
the  force  of  the  bevel  is  applied  at  the  bottom  of  the  shuttle, 
but  as  the  effect  produced  is  the  same,  it  is  immaterial  whether 
the  force  is  applied  at  the  toj)  or  the  bottom  of  the  shuttle.  The 
identity  of  the  mechanical  instrumentalities  us^,  and  of  the 
principle  of  operation,  is  thereby  unaftected. 

Third.  The  second  claim  in  the  complainant's  specification  is 
for  a  combination  of  the  driver,  shuttle,  and  face  plate,  "  the 
whole  being  formed  and  arranged  substantially  as  described,  so 
as  to  retain  the  shuttle  during  its  flight  in  its  proper  position, 
for  the  purpose  specified."  In  the  body  of  the  specification  it 
is  stated,  that*the  shuttle  "  is  confined  in  front  by  the  plate  C ; 
at  the  back  by  the  driver  A ;  above  by  the  arched  plate  H ;  and 
below  by  the  ledge  x  of  the  driver." 

It  is  insisted  that  by  reference  to  the  description,  the  arched 
top  plate  is  to  be  incorporated  in  the  claim  as  an  element  of  the 
combination,  for  the  alleged  reason  that  it  is  necessary  to  the 
action  of  the  combination  described ;  and  when  it  is  so  incorpo^ 
rated,  that  the  respondents  are  not  infringers,  because  they  use 
a  latch  instead  of  a  top  plate  to  hold  the  shuttle  down. 

The  law  imposes  upon  an  inventor  the  duty  of  describing  his 
invention  in  such  full,  clear  and  exact  terms,  that  any  one 
skilled  in  the  art  can  make  and  use  it.  The  reason  of  this 
requirement  is  obvious.  It  is,  that  the  exact  character  and  pur- 
pose of  the  invention  may  be  understood,  and  that  the  public 
may  be  enabled  to  construct  and  use  it,  after  the  expiration  of 
the  patent.  Hen^e,  where  an  entire  machine  is  claimed,  it  is 
necessary  to  describe  all  the  parts  essential  to  its  practical  work- 
ing and  use.  But  where  an  addition  to  an  existing  machine, 
which  is  an  improvement  merely,  is  claimed,  it  is  necessary 
only  to  describe  the  elements  composing  the  improvement,  with 
their  relations  to  the  other  parts  of  the  machine.  And  this  is 
true  of  a  combination  as  well  as  of  a  single  mechanical  device. 
An  inventor  may  define  his  invention  in  nis  claim  as  he  thinks 
proper,  but  it  must  be  capable  of  operation,  when  reduced  to 
practice,  as  he  proposes  to  use  it  If  the  description  clearly  indi- 
cates the  method  of  its  use,  and  its  relations  to  the  other 
mechanical  elements  operating  with  it,  a  claim  for  a  combinar 
tion  of  them  is  good,  although  it  may  not  embrace  some  that 
are  essential  to  the  operative  efficiency  of  the  combination.  In 
Forbush  v.  Cook^  2  Fisher,  669,  Mr.  Justice  Curtis  thus  concisely 
states  the  law,  "  nor  is  it  requisite  to  include  in  the  claim  for  a 
combination,  as  elements  thereof,  all  parts  of  the  machine 
which  are  necessary  to  its  action,  save  as  they  may  be  under- 
stood as  entering  into  the  mode  of  combining  and  arranging 
the  elements  of  the  combination.  If  inclined  wires  are  neces- 
sary to  the  action  of  the  combination  specified,  so  are  many 
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other  parts  of  the  machine,  and  all  parts  necessary  to  the  action 
and  combination  specified,  raisrht  be  said  to  enter  into  the  mode 
of  combining  and  arranging  ttie  elements  of  the  combination, 
bat  need  not  be  and  ougnt  not  to  be  included  in  the  combina- 
tion claimed." 

Certainly  a  combination  to  be  valid  must  have  the  attribute 
of  practical  utility,  but  this  is  not  to  be  determined  by  a 
reference  to  the  abstract  practicability  of  the  elements  claimed 
to  compose  it  Resort  must  be  had  to  the  whole  specification, 
and  if  it  is  therein  properly  described,  its  relations  to  co-opera- 
tive mechanism  indicated  and  explained,  and  the  method  of  its 
use  in  connection  therewith  directed,  and,  when  so  used,  is 
practically  operative,  it  is  a  eood  combination,  and  will  support 
a  restricted  claim  for  it.  All  this  the  complainant  has  done. 
He  has  embodied  in  his  second  claim  only  the  three  elements 
before  stated.  In  the  body  of  his  specification  he  has  described 
them  particularly,  and  has  fully  explained  how  they  are  to  be 
used,  in  connection  with  other  well  known  parts  of  the  sewing 
machine,  among  them  the  top  plate.  And,  when  so  used,  he 
has  shown  that  thev  are  practically  operative.  He  has  thus  ful- 
filled the  prescribed  oflice  of  the  specification,  and  has  demon- 
strated, by  actual  and  thorough  trial,  the  utility  of  his 
invention  as  claimed.  It  is  true  the  top  plate  is  necessary  to 
the  successful  operation  of  the  combination.  But  it  is  not 
more  so  than  is  either  the  eye-pointed  needle,  the  presser  foot 
or  the  feed  wheel.  As  none  of  these,  however,  "  enter  into  the 
mode  of  combining  and  arranging  the  elements  of  the  combina- 
tion," but  are  only  auxiliary  to  its  action,  no  one  of  them  is  to 
be  interpolated  in  the  claim  and  so  treated  as  an  essential  ele- 
ment of  the  combination. 

The  complainant's  combination,  thus  regarded,  the  respond- 
ents are  shown  to  have  used,  and  so  they  are  infringers. 

Upon  the  whole  case,  we  are  of  opinion, 

That  the  letters  patent  re-issued  to  the  complainant  are 
valid. 

That,  so  far  as  appears  or  is  shown  in  this  case,  the  com- 
plainant is  the  first  and  original  inventor  of  the  improvements 
described  in  the  first  and  second  claims  of  said  patent. 

That  the  respondents  have  committed  infringement  of  both 
said  claims. 

A  decree  will,  therefore,  be  entered  for  an  injunction  and  an 
account,  as  prayed  for. 

The  above  opinion  was  concurred  in  hf  Mr.  Justice  Strong. 

Oeorge  Haraing^  Usq.^  counsel  for  complainant. 

Theodore  Cuyler  and  Charles  B.  Colliery  JEsqs.^  counsel  for  de- 
fendants. 

[Legal  GftMtto,  April  21, 1871,  VoL  a,  p.  121.] 
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District  Court,  Philadelphia  County. 

KERJX  T.  THB  CITY. 

A  married  woman  ean  only  IranBfer  ber  cerilllcates  of  city  loan  by  and  wttb  har  hna- 
band ;  her  dellTery  of  rach  certillcatet,  together  with  a  power  of  attorney,  executed 
by  benelf  alone,  to  not  ftuflLcient. 

Opinion  bj  Lynd,  J.    Delivered  April  8th,  1871. 

Question  reserved — ^whether  a  power  of  attorney  by  a  mar- 
ried woman  to  transfer  certificates  of  city  loan  is  valid? 

The  plaintiff  does  not  contend  that  a  married  woman  could 
at  common  law,  contract  to  sell  or  assign  her  city  loan,  nor  that 
the  act  of  1848,  and  its  supplements  eular^  her  power  to  con- 
tract, except  for  necessaries,  bat  he  mamtains  that,  as  well 
before  as  since  these  statutes,  she  could  dispose  of  her  property 
by  gift  or  by  contract  executed,  and  that  a  delivery  of  city  loan 
certificates  with  power  of  attorney  to  transfer  them,  is  a  delivery 
of  the  property  or  value  represented  by  them,  and  is  effectual 
either  as  a  gift  or  as  a  contract  of  sale  executed. 

It  is  a  question  of  capacity.  If  plaintiff  can  show  that  a  wife 
has  fiower  to  give  away  her  property  to  a  stranger,  it  will  follow 
that  she  can  make  delivery  or  execute  the  necessary  instru- 
ments of  writing  to  pass  title. 

In  practice,  no  such  right  is  generally  recognized ;  a  wife's 
gifts,  like  the  investments  of  her  separate  estate,  are  made  upon 
consultation  with  and  by  her  husband. 

Neither  upon  principle  can  such  a  right  be  upheld ;  for  while 
the  law  intends  that  he  shall  no  longer  nave  an  absolute  domin- 
i9n  over  her  property,  neither  shall  her  dominion  be  such  as  to 
enable  her  to  give  away  her  property,  without  his  knowledge 
or  against  his  consent.    To  put  away  her  property  in  trust, 

J*  ust  before  marriage,  without  the  knowledge  oi  her  intended 
usband,  is  a  fraud  upon  him,  and  will  be  declared  void  upon 
his  application.    Duncan^s  Appeal^  7  Wr.  67. 

Surely  the  rights  of  an  actual  husband  are  not  less  than 
those  of  an  intended  one. 

But  the  plaintiff  refers  to  Hinney  v.  Phillips^  14  Wr.  882. 

But  this  case  merely  establishes  the  rights  of  a  married 
woman  to  give  her  money  or  other  property  to  her  husband. 
Those  cited  in  14  Wright  {Naglee  v.  IngersoU^  7  Barr,  204 ; 
Towers  v.  Hagnery  8  Wh.  48 ;  and  McGlinser/s  Appeal^  14  S.  & 
R.  66),  are  all  cases  of  gifts  or  loans  by  the  wife  to  the  husband. 
To  these  may  be  added  Burgee's  Appeal^  10  P.  F.  S.  408 ;  John- 
ston V.  Johnston^  7  C.  450;  GrubUl  v.  Moyevy  9  Wr.  680;  Milling 
ger  v.  Bausmany  9  Wr.  522. 

Neither  upon  principle  nor  authority,  therefore,  are  we  able 
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to  declare  that  a  wife  can  dispose  of  her  property,  either  by 
gift  or  contract,  executed  to  a  stranger. 

Bat,  again,  the  plaintiff  does  not  contend  that  a  wife's 
power  of  disjposal  extends  to  property  that  does  not  pass  by  de- ' 
livery;  and  here  the  difficulty  of  his.  case  is  equally  great.  A 
chose  in  action  does  not  pass  by  delivery.  The  title  to  it 
always  involves  a  disclosure  of  the  assignor,  and  an  exposure  of 
his  or  her  disability,  if  any  there  be ;  and  the  debtor  is  bound 
to  take  notice  of  the  invalidity,  from  such  cause,  of  the  title 
of  the  so-called  assignee. 

The  certificates  of  city  loan  in  question  are  expressed  upon 
their  £eu3e  to  be  transferable  upon  the  books  of  the  city,  at  the 
office  of  the  city  treasurer — not  merely  is  an  assignment  neces- 
sary, but  an  assignment  in  the  special  mode  prescribed. 

The  plaintiff  with  his  power  of  attorney,  is  in  no  better 
condition  than  if  he  held  a  formal  assignment  under  seal  of 
the  married  woman.  The  mere  delivery  to  him  of  the  certifi- 
cate and  of  the  assignment  itself  would  avail  nothing — the 
test  of  his  title  would  be  the  validity  of  the  assignment.  A 
want  of  capacity  to  make  a  deed,  is  not  cured  by  the  delivery 
of  it.  The  bond  of  a  feme  sole,  though  without  consideration, 
would  be  ^ood  after  delivery,  as  a  gift  of  the  moneys  therein 
stated ;  while  that  of  a  feme  covert,  would  be  valueless  though 
given  and  delivered  upon  full  consideration.  But  it  is  suffi- 
cient to  state  the  proposition  that  that  which  must  be  assigned, 
cannot  pass  by  delivery ;  it  cannot  be  made  plainer  by  argu- 
ment. 

But  it  may  be  asked : 

Cannot  a  married  woman  sell  her  city  loan  or  other  per- 
sonal property?  Yes!  In  a  very  usual  and  very  natural 
mode,  by  getting  her  husband  to  do  it  for  her — give  him  the 
power  of  attorney.  This  was  doubtless  in  the  minds  of  the 
legislators  when  they  provided :  "  Nor  shall  such  property  be 
sold,  conveyed,  mortgaged,  transferred,  or  in  any  manner  en- 
cumbered by  her  husband,  without  her  written  consent,  first 
had  and  obtained  and  duly  acknowledged,"  etc.  Act  of  April 
11th,  1848,  §  11  (P.  L.  536).  This,  at  the  same  time,  restrained 
his  power,  but  pointed  out  to  her  a  mode  of  exercising  h^r 
right  of  disposition.  K  a  wife  has  confidence  in  her  husoand, 
she  will  have  no  difficulty  in  exercising  this  right ;  if  not,  her 
investments  must  remain  unchanged. 

The  law  does  not  permit  him  to  act  in  this  behalf  without 
her  consent,  nor  does  it  permit  her  to  act  except  in  conjunction 
•  with  him.    This  is  a  consequence  of  marital  unity,  which 
legislation  has  not  yet  impair^. 

Judgment  for  defendant  on  the  point  reserved. 

[Legal  GaMtte,  April  21, 1871,  Vol.  a.  p.  lU.} 
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Supreme  Court  of,  Pennsylvania, 

At  Nisi  Pbiub. 


PEIPER  ▼.  HARMER. 

1  Under  MCtion  two  of  the  bankrupt  act  of  1867,  the  State  courts  have  concurrent 
Jnnsdiction  with  the  Federal  courts  of  actions  bjp  the  assignee  on  a  canse  which  ac- 
crued to  the  bankrupt. 

3.  It  Is  competent  for  Congress  to  enact  a  statute  of  limitations  applicable  to  such 
actions,  and  they  hare  limited  them  to  two  years. 

Demurrer  to  plea  of  the  statute  of  limitations  to  the  third 
count  of  the  declaration. 

Opinion  by  Sharswood,  J.    Delivered  April  29th,  1871 

There  is  nothing  in  the  second  section  of  the  act  of  Congress 
of  March  2d,  1867,  entitled  **  An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  which 
precludes  a  State  court  from  jurisdiction  of  an  action  by  the 
assignee  on  a  cause  which  accrued  to  the  bankrupt.  That  the 
Federal  courts  are  vested  with  such  jurisdiction  does  not  make 
it  exclusive.  The  same  provision  almost  totidem  verbis  is  to  be 
found  in  the  eighth  section  of  the  bankrupt  act  of  August  19th, 
1841 ;  5  Story,  Laws  U.  S.  2885 ;  and  under  that  act  it  was  held 
by  the  Supreme  Court  of  Massachusetts,  in  Ward  v.  Jenkins^  10 
Metcalf,  588,  that  the  State  court  nevertheless  had  jurisdiction. 
I  have  carefully  read  the  opinion  in  that  case,  and  refer  to  it 
here  for  the  glands  of  my  judgment  on  this  point. 

But  in  re^rd  to  the  plea  of  the  statute  of  limitation  it  seems 
to  me  that  it  was  entirely  within  the  power  of  Congress  in  es- 
tablishing a  uniform  system  of  bankruptcy,  to  provide  a  uni- 
form rule  on  the  subject  of  the  limitation  of  actions,  whether 
by  or  against  an  assignee  in  bankruptcy,  and  such  rule  must  of 
necessity  supersede  ail  State  legislation  on  the  subject.  If  the 
right  of  action,  asserted  by  the  assignee,  is  not  actually  barred 
at  the  time  of  his  appointment — a  case  expressly  saved  by  the 
proviso — ^he  has  two  years,  and  only  two  years  from  the  time 
tbe  cause  of  action  accrued,  for  or  against  such  assignee.  This 
is  to  apply  by  the  express  words  of  the  sectipn  to  actions 
brought  "in  any  court  whatsoever" — therefore  in  any  court, 
State  or  Federal.  If  the  meaning  of  the  act  is  that  the  cause 
of  action  accrued  to  or  against  the  assignee  at  the  time  of  his 
appointment,  as  to  which  it  is  not  necessary  that  I  should  here 
express  any  opinion,  then  the  ettect  may  be  in  some  cases  to 
prolong,  and  in  others  to  shorten  the  period  of  limitation  given 
oy  State  laws.  Thus,  if  the  six  years  allowed  in  most  actions 
should  be  near  expiring  when  the  assignee  is  appointed,  then 
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the  time  would  be  extended ;  if^it  should  only  have  begun  to 
run,  it  will  be  very  much  shortened.  I  can  understand  very 
well  the  policy  of  such  a  provision  as  one  means  of  bringing 
bankrupt  estate  in  the  hands  of  the  assignees  to  a  speedy  set- 
tlement and  conclusion. 

Judgment  for  the  defendairt  on  the  demurrer  to  the  plea  of 
the  statute  of  limitations  to  the  third  count, 

[Legal  Gazette,  May  6, 1871,  Vol.  3,  p.  140] 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 

CITY   OF   PHILADELPHIA  v.     THIRTEENTH   AND   FIFTEENTH 

STREETS  P.  R  CO. 

1.  Conrtfl  of  equity  will  enjoin  ag^alnBt  the  erection  of  purprestnres. 

2.  A  clause  in  the  defendant  company's  charter  giving  it  aoihority  to  mn  its  cars 
vpon  any  passenger  railway  now  or  hereafter  Incorporated,  will  not  give  it  any 
rights  on  a  road  the  company  owning  which  is  alleged  to  be  merged  in  Itself. 

8.  A  general  act  anthorizing  the  merger  of  any  railroad  company  into  any  other  rail- 
road company  does  not  apply  to  passenger  railroad  companies  ;  such  an  act  is  a 
supplement  to  the  general  railroad  act  of  1849,  passed  before  passenger  railways 
were  invented,  and  applies  only  to  raUroads  properly  so  called. 

Opinion  by  Allisow,  P.  J,    Delivered  May  16th,  1871. 

The  general  jurisdiction  of  courts  of  equity  over  cases  of 
purpresture  and  nuisance  is  placed  beyond  dispute  by  the  settled 
law  of  England  and  of  the  several  States  of  the  Union,  includ- 
ing the  State  of  Pennsylvania.  It  is  founded  on  the  right  to 
restrain  the  exercise  or  execution  of  that  from  which  irrepar- 
able damage  to  individuals,  or  great  public  injury  must  neces- 
sarily arise. 

The  exercise  of  this  power  by  courts  of  equity  to  restrain 
encroachments  on  rights  and  easements  which  are  held  for  the 
use  and  benefit  of  the  public,  is  often  the  only  efficient  mode  of 
defending  the  general  as  well  as  the  individual  interests  of  the 
citizens  in  highway  and  other  public  accommodations  and  to 
prevent  the  invasion  and  destruction  of  those  rights.  This  may 
be  done  by  final  injunction  upon  bill,  answer  and  proofs  where 
the  case  is  free  from  all  reasonable  question,  or  by  special  order 
to  await  a  trial  at  law  in  either  the  civil  or  crimiual  tribunals 
of  the  land.  ^ 

But  there  is  no  necessity  for  a  trial  at  law  to  determine  the 
character  of  an  unauthorized  encroachment  on,  or  an  illegal 
appropriation  of,  a  public  highway.  Such  an  appropriation  of 
a  public  street  is  a  nuisance  per  se^  and  may  justly  be  regarded 
a  purpresture  which   is   both  general  and  special;    general^ 
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because  it  is  an  attack  upon  that  in  which  every  one  has  an 
interest,  and  special,  as  to  citizens  who  sustain  damages  and 
inconvenience  greater  than  the  community  at  large  suffer. 

The  doctrine  is  fully  sustained  in  Eden  on  Injunc,  chap.  11, 
p.  259  ;  2  Story's  Equity,  201,  sec.  921 ;  Jeremy's  Equ.  Juris., 
book  8,  c.  2,  8.  1.  In  affirmance  of  this  doctrine  are  the  cases 
of  Attorney  General  v.  Richards^  2  Anstruther,  603;  Sarae  v. 
Johnson^  1  Wilson,  C.  E.  27;  Ambler,  104,  per  Lord  Hardwicke. 

The  Chief  Baron,  delivering  the  opinion  in  2  Anstruther,  615, 
says  the  prayer  of  the  bill  being  to  abate  a  nuisance  (a  wharf 
erected  between  high  and  low  water  marks),  it  is  argued  the 
court  can  only  consider  that  question  as  alone  supporting  the 
relief  prayed  for,  and  it  is  contended  the  court  cannot  ffive  such 
a  decree,  or  at  least  not  without  a  trial  b^  jury.  He  adds,  that 
may  be,  where  the  question  is  of  nuisance  and  the  evidence 
doubtful ;  and  cites  Lord  Hale  for  the  principle  that  where  a 
purpresture  and  nuisance  have  been  committed  a  decree  to  abate 
it  will  be  granted. 

Much  stress  was  laid  upon  the  restriction  which  is  found  in* 
the  tenth  section  of  the  act  incorporating  the  Thirteenth  and 
Fifteenth  Streets  Company,  which  enacts  that  for  the  purpose 
of  completing  their  circuit  on  the  route  authorized,  and  on  no 
other  route,  the  said  company  shall  have  the  right  to  run  their 
cars  upon  any  other  passenger  railway  now  incortjorated,  or  that 
may  be  hereafter  incorporated  in  the  city  of  Philadelphia. 

This,  as  we  interpret  it,  dees  not  apply  to  a  case  in  which  . 
there  has  been  a  consolidation  of  the  powers  and  privileges  of 
two  corporations,  the  act  in  terms  providing  that  all  the  prop- 
erty, rights,  franchises  and  privileges  vested  in  such  company 
as  may  be  merged,  may  be  transferred  to  and  vested  in  the  com- 
pany into  whicn  such  merger  shall  be  made;  when  this  is  fully 
and  properly  done  the  two  companies  become  one  company,  and 
from  the  consummation  of  the  union  it  can  no  longer  be  said 
that  in  using  the  route  of  both  corporations  and  running  their 
cars  over  it,  they  are  running  upon  any  other  passenger  rail- 
way. The  prohibition  applied  sO  long  as  defendant  possessed 
another  route  than  that  marked  out  for  it  in  the  act  of  incorpo- 
ration ;  but  if  in  any  lawful  manner  it  became  possessed  ot  a 
new  and  more  extended  route,  the  most  that  can  be  claimed  for 
the  restriction  imposed  by  the  tenth  section  of  the  charter  is 
that,  treating  the  consolidated  companies  as  one  and  not  as  two 
separate  corporations,  the  prohibition  j:'ests  on  the  present  body 
corporate,  and  there  is  no  violation  of  the  legislative  command 
in  running  cars  upon  or  over  any  portion  of  its  present  road. 

The  more  radical  and  vital  objection,  however,  denies  to 
these  two  railways  any  lawful  authority  to  unite  and  merge 
into  one.    It  plants  itself  upon  the  broaa  ground  of  a  want  of 
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legislative  license  to  consolidate,  and  argues  that  the  first  sec- 
tion of  the  act  of  May  16th,  1861,  P.  L.  702,  which  confers  the 
power  of  merger  on  railroad  companies,  has  no  application  to 
passenger  railway  companies.  If  this  position  be  well  taken,  it 
settles  the  question  conclusively  against  the  defendant,  as  it  has 
not  been  pretended  that  there  is  any  other  le^slative  authority 
for  the  act  of  union,  except  the  recital  which  is  contained  in  the 
preamble  to  the  law  of  April  4th,  1868,  entitled  an  act  relating 
to  the  Thirteenth  and  lifteenth  Streets  Passenger  Railway 
Company,  authorizing  the  issue  of  bonds.  In  this  preamble 
the  fact  is  recited  that  the  two  companies  have  become  merged 
and  consolidated,  by  agreements  made  in  pursuance  of  the 
terms  of  the  act  of  May  16th,  1861,  whereby  it  is  stated  all  the 
rights,  Ac.,  of  the  Navy  Yard,  Broad  Street,  and  Fairniount 
Railway  Company  became  vested  in  the  Thirteenth  and  Fif- 
teenth streets  Company.  But  it  will  at  once  be  seen  that  all 
that  had  been  done  is  referred  to,  and  based  on  the  law  of  May 
16th,  1861 ;  whatever  virtue  that  act  possessed,  the  defendants, 
it  is  recited  in  this  preamble,  took  to  themselves  in  aid  of  their 
eflTort  to  merge.  It  is  an  averment  of  merger  under  the  act  of 
1861,  and  nothing  more.  K  that  act  did  not  authorize  the  at- 
tempted consolidation,  this  recital  in  the  preamble  to  the  act  of 
1861,  of  a  subsisting  fact  could  not  make  valid  that  which  be- 
fore was  invalid.  It  hardly  needs  the  authority  of  a  decided 
case  for  the  principle  that  a  preamble  is  no  part  of  the  law,  and 
that  it  is  only  resorted  to  wnere  the  enactment  is  doubtful,  to 
discover  the  intention  of  the  law  makers.  Where  that  is  clear, 
the  preamble  can  have  no  controlling  influence  over  the  law, 
and  it  has  in  itself  no  enacting  power.  It  is  invoked  in  case  of 
ambiguity  or  obscurity,  in  aid  of  a  sound  interpretation  of  the 
act ;  and  where  not  required  for  this  purpose  it  is  of  no  account 
what  may  be  contained  in  the  preamble.  For  this  may  be 
cited  £!rie  and  Northeast  Bailroad  Company  2,  Casey,  at  page 
823 ;  Bwarris  on  Statutes,  655 ;  1  Watts,  355. 

What,  then,  is  the  force  of  the  assertion  that  the  act  of  May 
16th,  1861  has  no  application  to  passenger  railways?  In  terms 
it  designated  ^^  any  railroad  company  chartered  by  this  com- 
monwealth," as  authorized  to  merge  ^4nto  any  other  railroad 
company  so  chartered."  It  covers,  therefore, all  railroads  which 
deri^  their  corporate  powen  from  this  St^te,  and  in  view  of 
the  descriptive  term  employed  to  designate  the  particular  kind 
of  road  upon  which  this  power  of  merger  is  conferred,  we  are  to 
look  to  the  Le^slature  itself  for  an  explanation  of  its  meaning. 
The  incorporation  by  the  State  of  railroads  ante-dates  by  many 
vears  the  establishment  of  passenger  railways  ;  the  statute  book 
is  full  of  acts  creating  railroads,  not  only  before,  but  contem- 
poraneous with  the  charters  granted  to  passenger  railways. 
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Firet,  then,  we  have  le^slative  action,  time  and  again  re- 
peatedly expressed,  in  the  form  of  laws  dealing  with  the  sub- 
ject of  railroads  to  the  exclusion  of  railways ;  and  at  a  later 
date,  and  upon  almost  each  succeeding  year,  the  two  subjects 
presented  clearly  to  the  legislative  mind,  side  by  side;  and 
whatever  may  be  said  of  an  occasional  confounding  of  terms, 
or  names,  it  may  be  safely  averred  that  a  distinction  nas  always 
been  clearly  maintained  oetween  the  two.  An  act  of  Assembly 
which  authorizes  a  company  to  build  a  railroad  carries  with  it 
the  idea  of  the  establishment  of  a  road  where  none  had  before 
existed  ;  it  means  to  lay  out  and  construct  a  roadway,  first,  by 
appropriation  of  land  belonging  to  individual  owners,  by  the 
exercise  of  the  commonwealth's  power  of  eminent  domain  to 
establish  grades  to  which  the  roadway  is  made  to  conform,  by 
excavating  and  filling,  and  the  building  of  bridges  and  other 
passage  ways  over  ravines  and  water-^^ourses,  ana  often  tunnel- 
ling hills  and  mountains.  For  the  use  of  land  thus  taken  com- 
pensation is  made  by  the  corporation,  and  u^on  a  roadway  thus 
constructed  or  made,  a  track  for  the  running  of  locomotives 
and  cars  is  laid.  Two  ideas  are  always  associated  with  such  a 
construction — ^the  absolute  or  qualified  ownership  of  the  rail- 
road by  the  company,  and  its  use  and  enjoyment  by  them  to 
the  exclusion  of  the  public  except  under  their  direction  and 
control. 

The  second  thought  is,  the  use  is  either  exclusively  for  the 
transportation  of  freight  or  for  carrying  freight  and  passengers 
in  cars  drawn  by  locomotives.  There  are  other  incidents  con- 
nected with  a  railroad  of  which  we  never  lose  sight,  such  as 
the  establishment  of  depots  for  both  passengers  and  freight,  and 
of  stations  for  various  purposes,  with  a  complication  of  agencies 
and  machinery  which  are  never  thought  of  in  connection  with 
a  passenger  railway.  A  passenger  railway,  unlike  a  railroad, 
always  contemplates  a  track  or  railway  laid  upon  a  road  al- 
ready established,  to  the  grades  of  which  it  must  conform,  and 
is  always  restricted  to  the  metes  and  bounds  of  a  city  or  town, 
or  the  immediate  vicinity,  seldom  going  outside  of  the  limits  of 
a  municipality.  This  is  so  because  it  is  but  a  track  or  way  laid 
upon  a  street  or  road  which  the  company  do  not  own,  and  over 
wnich  they  have  no  control ;  and  because  the  purpose  is  a 
single  one,  the  transportation  of  passengers,  generally  by  horse, 
it  is  uniformly,  perhaps  without  exception,  designated  in  its 
corporate  title  as  a  passenger  railway.  And,  upon  the  other 
hand,  no  railroad,  in  the  sign  or  name  by  which  the  law  of  its 
being  says  it  shall  be  known  and  called,  ever  designates  it  a 
railroad. 

In  addition  to  the  numerous  special  laws  relating  to  both 
kinds  of  companies  we  have  the  general  railroad  law  of  Feb- 
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ruary  19th,  1849,  by  which  the  mode  of  organization  of  rail- 
road corporations  is  regulated,  and  their  powers,  penalties, 
duties,  and  liabilities  prescribed  with  great  minuteness  of  de- 
tail, not  the  least  important  of  which  are  the  provisions,  for 
taking  private  property  for  public  use,  and  the  mode  of  assess- 
ment and  payment  of  damages.  It  requires  but  a  reading  of 
the  tenth  section  of  this  law  to  enable  any  one,  lawyer  or  lay- 
man, to  ascertain  ho\v  manifest  and  broad  is  the  distinction 
between  a  railroad  with,  in  some  respects,  its  almost  sovereign 
powers,  and  the  limited  authority  which  is  conferred  in  a 
charter  granted  to  a  passenger  railway  company.  The  act  of 
May  IStn,  1861,  having  relation  to  the  same  general  subject  as 
that  to  which  the  extended  law  of  February  I9th,  1849,  and 
its  supplements  apply,  and  of  which  they  treat,  is  to  be  re- 
gardea  as  a  part  of  the  general  railroad  law  of  the  common- 
wealth, and  is  to  be  construed  in  connection  with  the  legislation 
which  has  preceded  it  upon  the  same  subject  matter.  It  is  en- 
titled a  law  ^^  relating  to  railroad  companies,''  and  speaks  of 
such  companies  chartered  by  this  commonwealth.  In  this  it  is 
in  full  accord  with  the  first  section  of  the  act  of  1869,  which 
reads,  ^^  Whenever  a  special  act  of  the  General  Assembly  shall 
hereafter  be  passed,  authorizing  the  incorporation  of  a  company 
for  the  construction  of  a  railroad  within  this  commonwealth, 
etc.  This  act  of  1861,  authorizing  merger  of  railroad  com- 
panies, being  regarded,  as  I  think  it  must  be,  as  a  portion  of 
the  general  railroad  law,  it  has,  in  my  judgment,  no  i*elation  to, 
and  cannot  be  made  to  cover  that  which  is  not  a  railroad — 
that  which  is  not  by  legislative  corporate  title ;  nor  by  grant  of 
corresponding  corporate  powers  ;  and  being  distinct  in  its  pur- 
pose and  aim,  cannot  be  treated  as  a  railroad,  and  as  only  rail- 
road companies  have  the  right  to  merge  powers,  privileges, 
rights,  franchises,  and  name,  the  attempted  merger  of  the  Navy 
Yard,  Broad  Street,  and  Fairmount  Fassenger  Railway  Com- 
pany into  the  Thirteenth  and  Fifteenth  Streets  Passenger  Rail- 
way Companv  is  without  authority  of  law  to  sustain  it,  and  is 
therefore  null  and  void. 

This  conclusion  renders  unnecessary  the  consideration  of  the 
question  whether  if  the  act  of  May  16th,  1861,  applied  to  the 
passenger  railway  companies,  there  has  been  any  lawful  merger 
of  the  two  companies  which  claim  to  have  efiected  a  corporate 
union.  The  decision  of  the  Supreme  Court  in  the  case  of  Wood^ 
Morrell  ^  Co.  v.  Bedford^  etc.^  H.  JR.,  Leg.  Int.,  1871,  paM  61, 
would  seem  to  render  it  a  question  not  free  from  grave  doubt, 
both  upon  the  point  of  a  failure  of  actual  connection,  and  by 
reason  of  the  road  of  the  Navy  Yard,  Broad  Street  and  Fair- 
mount  Company  being  only  in  a  small  portion  of  it  constructed. 
The  objection  is  not  without  force  under  that  decision  that  the 
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connection  of  roads  cannot  be  made  by  franchise  of  charters  to 
build  roads,  but  that  it  contemplates  a  merger  of  connecting 
and  completed  roads.  There  are  other  considerations  which  are 
not  without  importance  as  to  failure  of  defendant  to  comply 
with  the  ordinances  of  the  city,  the  effect  of  the  act  of  Assem- 
bly of  March  28d,  1866,  and  the  ordinances  of  councils  relating 
thereto,  which  might  of  themselves  be  sufficient  to  make  clear 
the  right  of  the  plaintiffs  to  the  injunction  for  which  they  pray, 
or  to  so  cloud  the  title  of  the  defendant  as  to  require  that  they 
should  for  the  present,  at  least,  be  restrained.  And  in  addition 
to  all  this,  there  is  an  obligation  contained  in  the  twenty-first 
section  of  the  bill  filed  by  the  city,  which,  standing  as  it  does 
wholly  undenied  by  the  defendant,  would  be  conclusive  against 
the  company  upon  this  motion  for  a  special  injunction.  The 
allegation  is,  that  in  consideration  of  an  agreement  of  the  Thir- 
teenth and  Fifteenth  Streets  Railway  Company  to  abandon  all 
pretended  right  under  the  charter  of  the  Navy  Yard,  Broad  and 
Fifteenth  Street  Railway  Company  to  build  a  passenger  railway 
on  Broad  street,  between  Christian  street  and  Columbia  avenue, 
the  councils  granted  permission  to  defendant  to  lay  a  track  on 
Spring  Garden  street,  and  gave  their  consent  to  the  removal  of 
the  cobble  stones  from  the  street.  The  plaintiff  further  avers 
that  this  ordinance  was  procured  to  be  passed  by  the  defendant ; 
that  the  company  accepted  its  provisions,  in  full  satisfaction  of 
all  rights  or  pretended  rights  to  build  a  railway  on  Broad 
street,  and  that  they  constructed  their  tracks  in  accordance  with 
this  ()ennission  on  Spring  Garden  street.  It  would  never  be 
tolerated  that  the  company  defendant  should  obtain  an  advan- 
tage by  an  offer  to  forego  a  right  to  construct  a  road  on  Broad 
street,  and  after  taking  to  themselves  the  benefit  of  their  own 
proposition,  go  back  and  resume  the  right  which  they  had 
|lromised  to  give  up. 

Motion  of  the  injunction  in  each  case  granted  upon  security 
being  entered  in  the  sum  of  $5,000  by  the  citizens  who  have 
appeared  as  plaintiffs  to  the  suit. 

[Legal  OiiMtte,  M«y  19, 1871,  Vol.  8,  p.  15«.] 


Supreme  Coiirt  of  Pennsylvania. 

At  Nisr  Prius. 


CHEV  V.  EVANS. 

Where  a  power  of  sale  orer  real  estate  Is  ciTen  to  exeenlors,  either  to  pay  debts  or 
for  the  parposes  of  dlstribation  atDODi;  the  beneflclariee  of  the  testator,  it  Is  a  power 
Tested  in  them  virtuts  offi^sU,  and  as  siich,  on  their  rennnciation  or  removal,  becomes 
Tested  in  the  administrator  with  the  will  annexed,  nader  the  provisions  of  the  act 
of  1884. 

Opinion  by  Sharswood,  J.    Delivered  April  29th,  1871. 


Chew  v.  Evans.  169 


It  is  as  old  as  the  Year  Book,  15  Henry  VII.  fol.  11,  6.,  that 
land  is  not  a  testamentary  matter.  Hence,  a  power  relating  to 
real  estate  given  in  a  will  to  executors  was  a  mere  common  law 
power  to  them — nominatim;  it  did  not  therein  pass  to  execu- 
tors, nor  could  it  be  exercised  by  an  administrator  de  bonis  non 
cum  (estamevto  annexo.  The  subject  is  learnedly  and  ably  inves- 
tigated by  Mr.  Justice  Cowen,  in  Conklin  v.  Egerton^s  Adminis- 
trator^  21  Wendell,  430.  The  common  law  in  this  respect  was 
changed  in  this  State  by  the  act  of  Assembly  of  March  12th,  1800, 
8  Smith,  488,  which  provided  that  where  there  was  either  a 
devise  to  executors  to  be  sold,  or  a  naked  power  to  them  to  sell, 
it  should  survive  upon  the  death  o5F  one  or  more,  or  be  exercised 
by  the  acting  executor  in  case  one  or  more  renounced,  or  by  an 
administrator  de  bonis  non^  when  all  die  or  renounce.  These 
provisions  were  all  incorporated  by  the  revisers  in  the  act  of 
February  24th,  1834,  sections  13, 14,  69,  Pamph.  L.  pp.  75,  86. 
As  to  the  administrator  de  bonis  non^  it  is  expressed  thus :  "  all 
and  singular  the  provisions  of  this  act  relative  to  the  powers, 
duties  and  liabilities  of  executors  are  hereby  extended  to  admin- 
istrators with  the  will  annexed."  In  their  report,  they  declare 
that  for  the  sake  of  brevity  they  have  introduced  this  general 
provision,  placing  the  administrators  with  the  will  annexed  on 
the  same  rooting  in  every  respect  with  executors.  2  Parke  & 
Johnson,  765.     Whether  this  act  of  1800,  was  or  was  not  sup- 

Elied  and  repealed  b^  the  act  of  1834,  it  seems  very  clear  and 
as  alwavs  been  considered  that  the  intention  of  this  legislation 
was  confined  to  powers  given  to  executors  as  such  mrtute  officii^ 
and  did  not  extend  to  a  power  of  sale,  collateral  to  or  un- 
connected with  their  duties  as  executors.  Ross  v.  Barclay^  6 
Harris,  179 ;  Keever  v.  Schwartz^  11  Wright,  503 ;  Waters  v. 
Marmieson^  10  P.  F.  Smith,  44.  It  was  held  in  Commonwealth 
V.  Forney^  3  W.  k  S.  353,  that  where  executors  are  dismissed 
and  an  administrator  de  bonis  non  with  the  will  annexed  is  ap- 
pointed, it  is  the  duty  of  the  court  to  take  a  bond  with  sureties 
m  an  amount  commensurate  with  the  powers  and  trust  con- 
tained in  the  will.  This  case  was  upon  a  bond  given  prior  to 
1832 ;  but  by  the  act  of  March  29th  of  that  year,  section  23, 
Pamph.  L.  195,  it  was  expressly  directed  that  when  an  executor 
shall  be  dismissed,  the  court  shall  award  new  letters  to  be 
granted  by  the  register  upon  such  security  as  the  court  shall 
think  proper.  The  ordinarv  cases  of  a  grant  of  administration 
by  the  register,  on  the  death  or  renunciation  of  executors  were 
provided  for  by  the  eighteenth  and  nineteenth  sections  of  that 
act,  without  any  special  direction  as  to  security;  that  resting 
on  the  twenty-seventh  section,  which  declares  that  in  case  of 
any  grant  of  administration,  the  bonds  should  have  respect  to 
the  value  of  the  estate.    The  eighth  section  of  the  act  of  April 
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22d,  1856,  Pamph.  L.  533,  first  made  specific  provision  that  the 
register  in  granting  letters  of  administration  with  the  will 
annexed,  should  ^^  take  adequate  security  for  the  faithful  ac- 
counting for  the  proceeds  of  any  sales  of  real  estate  the  admin- 
istrator may  make  under  such-will," 

A  general  power  to  sell  will  of  course  be  conclusively  pre- 
sumed to  be  for  the  payment  of  debts ;  for  a  purchaser  is  never 
required  to  call  for  or  look  into  an  account,  or  demand  an  in- 
ventory of  personalty  or  list  of  debts.  Such  was  the  power  in 
MeredeiKs  Estate^  1  ^arsons,  433.  Mr.  Binney's  opinion.  Hood 
on  Executors,  p.  241,  note.  About  the  authority  of  an  adminis- 
trator with  the  will  annexed,  in  such  a  case  there  could  be  no 
question.  A  power  also  to  sell  for  the  purpose  of  distributing 
the  proceeds  amongst  persons  named  or  described  in  the  will,  is 
a  power  which  it  seems  equally  clear  belongs  to  the  executor, 
virtute  officii.  This  would  be  the  case  without  any  question 
where  there  is  an  absolute  direction  to  sell,  and  not  a  mere  dis- 
cretionary power,  for  in  that  case,  the  estate  would  be  con- 
verted into  money  from  the  death  of  the  testator,  but  the  same 
rule,  as  it  appears  to  me,  applies  where  there  is  only  a  power. 
In  the  case  of  KeefevY.  Schwartz^  11  Wright,  503,  there  was  in- 
deed an  absolute  direction,  but  it  is  not  rested  on  this  ground 
in  the  opinion.  Mr.  Justice  Strong  said :  "  the  executors  were 
not  made  testamentary  trustees  of  the  property.  They  were 
directed  to  sell  for  distribution.  Their  powers  and  duties  were 
official  by  virtue  of  their  office."  Some  difficulty  appears  to 
have  arisen  in  the  minds  of  counsel,  from  what  was  evidently 
merely  a  dictum  of  Chief  Justice  Gibson,  in  Ross  v.  Barclay^ 
that  "no  statute  of  Pennsylvania  empowers  an  administrator, 
with  the  will  annexed,  t^  execute  a  trust  of  land  confided  to  an 
executor  by  title  or  name  for  any  other  purpose  than  to  sell  for 
payment  of  debts,"  and  his  declaration  in  the  same  case,  that  a 
power  could  not  be  exercised  by  such  administrator  "  to  turn 
the  land  into  money  for  the  convenience  of  partition."  This 
last  phrase  is  repeated  in  Waters  v.  Marqueson.  In  both  of  these 
cases  the  trust  extended  beyond  the  sale  and  distribution  virtute 
officii  to  an  investment,  in  short  a  trust  for  a  collateral  purpose. 
The  executors  were,  in  both  these  cases,  testamentary  trustees, 
and  they  were  invested  with  the  power  as  such.  These  dicta 
were,  tnerefore,  entirely  aside  from  the  case.  For  myself,  I 
may  say,  that  I  copied  the  phrase  from  Ross  v.  Barclay ^  as  is 
often  done  in  the  hurry  of  composition,  and  it  passed  without 
notice  in  consultation.  I  may  have,  and  probably  had,  in  my 
mind  not  a  sale  for  purposes  of  distribution,  but  what  is  not 
uncommon  in  this  country,  a  power  to  executors  to  make  parti- 
tion with  an  ancillary  power  of  sale  and  conveyance  for  that 
purpose. 
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On  the  whole  it  appears  that  the  administrators,  with  the 
will  annexed  of  Benjamin  Chew,  had  the  same  power  to  sell  his 
land  as  his  executors  had,  and  I  am  of  opinion,  therefore,  that 
the  plaintifts  are  competent  to  vest  in  the  defendant  the  title  of 
Benjamin  Chew,  of  Clivedon,  to  the  premises  by  deed,  executed 
by  them  in  pursuance  of  the  powers  in  the  said  will  contained. 

Judgment  for  the  plaintifls,  for  $5,500. 

[Legal  Oaaeite,  May  6, 1871,  VoL  3,  p.  140.] 


Court  of  Common  Pleas,  Philadelphia  County, 


BATTERSON  et  al.  v.  THOMPSON  et  al. 

1.  The  connection  between  the  rector  and  the  congregation  of  a  Protestant  Epis- 
copal  church  can  only  be  dissolved  by  mutual  consent,  or  by  virtue  of  the  provi- 
sions in  the  charter  of  that  church,  or  by  virtue  of  the  canonical  laws  and 
ordinances  of  the  church  In  general. 

2.  The  power  of  removal  is  not  necessarily  incident  to  the  power  of  appointment, 
and  the  vestry  which  has  the  first  under  the  charier,  must  have  also  some  express 
provision  to  give  them  the  second. 

8.  And  a  motion  without  a  trial  on  charges  duly  preferred,  of  which  the  accused  has 
notice  and  duly  proven,  is  void  under  the  canons  of  the  Protestant  Episcopal 
church.    SembU,  that  the  trial  should  be  by  presbyters  and  diocesan. 

Opinion  by  Ludlow,  J.    Delivered  May  27th,  1871. 

After  stating  the  facts  admitted  on  both  sides,  the  judge  set 
forth  three  propositions  of  law  to  govern  the  decision.  First 
— What  jurisdiction  has  a  civil  tribunal?  Second — What 
powers  has  a  vestry  de  facto  when  acting  in  compliance  with 
the  canon  law  of  the  church  ?  And  third — ^Can  a  rector  be 
dismissed  by  virtue  of  the  charter  of  St.  Clement's  church  or 
the  canonicacl  laws  of  the  church  ?  To  the  iirst  he  holds  the 
civil  court  has  jurisdiction ;  to  the  second,  the  court  does  not 
express  an  opinion  as  to  the  legality  of  the  election  of  the  vestry 
on  Easter  Monday,  but  decides  that  they  are  de  facto  the  vestry, 
and  their  acts  as  to  third  persons  are  valid.  In  regard  to  the 
third  point  he  said : 

We  are  thus  brought  to  the  consideration  of  the  last  point 
to  be  discussed,  and  which  is  not  only  the  most  important,  but 
the  most  difficult  one  to  decide  in  this  case. 

Can  a  rector  be  discharged,  without  his  consent,  by  virtue  of 
the  charter  and  by-laws  of  St.  Clement's  church,  or  by  virtue 
of  any  canonical  law  or  laws  whatever,  of  binding  force  in  the 
Protestant  Episcopal  church  in  the  United  States,  or  in  the 
diocese  of  Pennsylvania,  at  this  time  ? 

We  confine  our  investigation  rigidly  to  the  sources  of  power 
above  enumerated,  because  we  have  no  right  to  go  beyond 
them. 
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If  the  resolutions  of  dismissal  are  to  be  considered  le^al, 
they  must  be  so  because  sanctioned  by  the  civil  or  canonical 
laws  specified.  All  else  is  vltra  vires^  and  beyond  the  scope  of 
legitimate  authority.    - 

Looking  now  to  the  charter  and  bylaws  of  the  church,  I 
find  a  power  vested  in  the  vestry  to  elect  a  rector.  See  Char- 
ter, art.  5,  By-Laws,  art.  iii.  But  upon  the  question  of  his 
dismissal  the  charter  and  by-laws  are  silent. 

By  the  common  law,  as  long  ago  as  Baggs'  Case,  decided  in 
18th  Jas.  L,  and  reported  in  11th  Co.  99,  a.,  it  was  determined 
that  the  power  of  a  motion  did  not  pass  by  a  grant  of  the 
power  to  elect  as  incidental  to  it,  but  must  be  expressly  re- 

E)sed  in  the  select  body  by  the  charter.  It  was  assTUmea  by 
ord  Mansfield  that  it  may  be  transferred  to  a  select  body,  by 
a  by-law,  in  the  same  manner  as  the  right  of  election.  Wil- 
cock  on  Corp.  *247,  note  to  sect.  684. 

Even  if  the  vestry  under  Rez  v.  Doncastery  1  Barnardiston,  266, 
had  the  right  to  make  a  by-law  upon  the  subject,  none  now 
exists^  and  Wilcock  very  justly  observes  that  in  a  corporation 
by  charter,  surely  such  a  power  must  be  shown  to  have  been 
expressly  granted  by  charter  or  a  subsequent  by-law.  If  there 
is  no  especial  provision  on  the  subject  in  the  charter,  the  power 
of  removal  of  a  member  resides  in  the  whole  body.  2  Kent,  859. 
King  v.  Mayor  and  Burg,  of  Lyne^  1  Doug.  149,  and  this  last 
case  also  decides  that  if  special  power  be  delegated  to  a  part  of 
the  body,  it  must  be  shown  to  exist.  We  think  that  beyond  a 
doubt  the  resolutions  adopted  by  the  vestry  are  ver  Be  null  and 
void,  as  being  beyond  the  powers  delegated  by  tne  charter  and 
by-laws. 

Here  we  might  pause,  and  for  the  purposes  of  this  case  found 
our  final  order  upon  the  view  we  take  of  the  power  of  the 
vestry,  without  deciding  how  far  a  congregation^  with  the  con- 
sent of  the  bishop,  may  dissolve  a  connection ;  but  as  it  is 
stated  that  the  resolutions  have  received  the  concurrence  of  the 
ecclesiastical  authority  of  the  diocese,  I  will  simply,  because 
the  question  has  been  argued,  inquire  whether,  on  that  account, 
they  are  valid ;  if  so,  it  must  be  because  of  some  canon  of  the 
Protestant  Episcopal  church  in  the  United  Stiites,  or  of  this 
diocese,  or  the  power  which  will  ffive  validity  to  this  action  of 
the  vestry,  must  be  contained  in  the  constitution  of  the  church 
itself.  I  have  examined  the  canons  of  the  Church  of  England 
for  light  upon  this  subject,  not  because  I  believe  they  are  of 
binding  efiect  here,  but  because  as  Justice  Beasely  remarked, 
^^  the  English  ecclesiastical  law,  although  somewhat  modified 
by  new  circumstances,  and  by  American  usages  and  statutes, 
constitutes  the  substantial  basis  of  the  law  controlling  the 
afiairs  of  this  particular  church." 
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These  canons,  by  reason  of  the  peculiar  nature  of  the  laws  of 
England  upon  the  subject,  give  us  no  assistance,  except  it  may 
be  said,  that  no  case  has  been  discovered  wherein  any  priest  has  » 
been  condemned  without  a  hearing.  The  constitution  of  the 
church,  in  the  United  States,  after  much  discussion,  extending 
over  a  long  period  of  time,  from  October,  1784,  to  August, 
1789,  was  at  this  last  date  finally  consummated,  and  became 
the  great  charter  of  the  church,  the  universal  rule  of  action,  ' 
and  the  bond  of  a  common  faith.  Hawkes'  Eccl.  Con.  12. 
No  express  power  such  as  is  claimed  in  this  case  is  granted  in 
terms  in  the  constitution  ;  if  it  exists  at  all,  it  must  be  found 
in  the  canons  of  the  church  at  large,  or  of  this  diocese. 

The  canons  of  the  diocese  of  Pennsylvaniii  have  been  ex* 
amined  and  are  now  before  me,  but  these  are  silent  upon  the 
subject ;  so  that  the  only  canon  now  in  existence  will  be  found 
under  tit  ii.,  canon  4,  sect.  1,  entitled  ^^  of  the  dissolution  of  a  , 
pastoral  connection.  The  first  section  declares,  ^'in  case  a 
minister  who  has  been  regularly  instituted  or  settled  in  a  par- 
ish or  church,  be  dismissed  by  such  parish  or  church,  without 
the  concurrence  of  the  ecclesiastical  authority  of  the  diocese, 
the  vestry  *  «  »  shall  have  no  right  of  representa- 
tion in  the  convention  of  the  diocese,  until  they  have  made  such 
satisfaction  as  the  convention  may  require,  but  the  minister 
may  retain  his  right  to  a  seat  in  the  convention,  subject  to 
the  approval  of  the  ecclesiastical  authority  of  the  diocese. 

"  And  no  minister  shall  leave  his  congregation  against  their  will^ 
without  the  concurrence  of  the  ecclesiastical  authority  aforesaid;  anl^ 
if  he  shall  leave  his  congregation  against  their  will^  without  such 
concurrence^  he  shall  not  be  cdlowed  to  take  his  seat  in  any  convention 
of  this  churchy  or  be  eligible  into  any  church  or  parish  until  he  shall 
have  made  such  satisfaction  as  the  ecclesiastical  authority  of  the  dio- 
cese shall  require" 

The  second  section  of  this  canon  provides  that  a  record  shall 
be  made  of  a  regular  and  canonical  dissolution,  and  that  a  dis- 
solution not  regular  or  canonical  shall  be  submitted  to  the  con- 
vention of  the  diocese. 

This  canon  shall  not  be  obligatory  in  those  dioceses  with 
whose  canons,  laws,  or  charters  it  may  interfere. 

It  will  be  observed,  says.  Dr.  Hawkes.in  his  work,  heretofore 
cited,  page  807,  that  "  this  canon  applies  to  nothing  but  the 
single  case  of  a  desire  for  separation,  which  may  exist  without 
any  other  disagreement  between  the  parties." 

It  may  be  further  declared  that  no  provision  is  made  for  the 
case  of  a  minister  who  refuses  to  consent  to  a  dissolution.  If 
a  parish  or  church  act  without  ecclesiastical  sanction,  or  if  the 
minister  shall  leave  without  the  same,  a  penalty  follows,  and 
may  be  inflicted ;  but  what  is  to  be  done  with  a  church  law 
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which,  in  a  case  like  the  present,  prescribes  no  duty  to  be  per- 
formed, creates  no  offence,  and  affixes  no  penalty  ? 

I  find  under  tit.  i.,  canon  2,  sec  1  of  discipline,  a  series  of 
punishable  offences.  For  these  a  presbyter  may  be  tried,  and, 
on  bein^  found  guilty,  '*  may  be  admonished,  suspended  or  de- 
graded. 

Is  the  refusal  to  consent  to  a  dissolution  an  offence  within  the 
meaning  of  canon  2,  section  1  ?  If  so,  the  minister  must  be 
canonically  tried.  Any  other  doctrine  would  expose  any  pres- 
byter  to  a  virtual  suspension  or  degradation,  when  and  as  the 
officials  of  the  church,  ecclesiastical  and  lay,  might  determine 
to  strike  the  blow,  and  yet  lacked  either  the  courage  or  evi- 
dence,  or  both,  to  make  and  BUBtain  a  direct  charge  or  aoeuBa- 
tion. 

These  remarks  are  not  intended  to  apply  to  these  defendants, 
nor  to  the  present  most  able,  eloquent  and  worthy  incumbent 
of  the  Episcopal  chair ;  they  are  intended,  however,  to  test  the 
true  meaning  of  this  canon  and  its  legal  effect. 

If  we  try  the  proceeding  of  the  vestry  by  another  standard, 
we  will  find  their  action  altogether  untenable. 

Under  and  by  virtue  of  a  canon  in  force  in  this  diocese,  a 
presbyter  may  be  tried  for  certain  offences.  This  canon  was 
doubtless  adopted,  under  the  authority  of  the  canon  already  re- 
ferred to  (see  title  ii.,  canon  2,  of  discipline). 

Can  it  be  possible  that  any  minister  may  be  summarily  ejected 
from  his  parish  without  a  trial  ? 

Shall  the  civil  law  guarantee  to  the  humblest  citizen  a  hear- 
ing, and  may  an  ordained  and  duly  instituted  minister  of  the 
Protestant  Episcopal  church  be  denied  a  right  as  common  as 
this  one  ? 

The  standing  committee  of  the  diocese  of  New  York  did  not 
so  think,  when,  in  June,  1848,  they  acted  upon  a  case  of  this 
description,  after  a  copy  of  the  written  application  then  made, 
with  the  facts  and  reasons  upon  which  it  was  grounded,  had 
been  served  upon  the  minister. 

The  convention  of  the  diocese  of  New  Jersey,  as  far  back  as 
June  6th,  1804,  did  not  think  so,  when  they  suspended  action, 
until  a  canon  (now  repealed)  was  passed,  to  meet  Dr.  Ogden's 
case.  See  Hoffman's  Law  of  the  Church,  p.  828,  n.  That  ven- 
erable prelate,  whose  name  and  opinions  to  this  day,  even  in  a 
civil  court,  carry  with  them  great  weight — ^I  mean  Bishop 
White — did  not  so  believe  when  in  speaking  of  the  canon 
'  enacted  to  meet  the  above  case,  he  questioned  its  principle,  on 
the  ground  that  there  should  he  no  severance  from  a  pastoral 
charge  except  as  the  result  of  a  trial  for  alleged  misconduct. 
Memoir  of  the  Church,  p.  191,  supposed  to  have  been  written 
in  1820. 
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In  the  "  Office  of  Institution  of  Ministers,"  I  find  in  the  form 
of  the  "letter  of  institution,"  which  a  bishop  may  hv  the 
rubric,  send  by  one  of  his  presbyters,  whom  he  may  appoint  as 
the  institutor,  the  following  significant  sentence  :  "And  in  case 
of  any  difference  between  you  and  your  congregation,  as  to  a 
separation  and  dissolution  of  all  sacerdotal  connection,  between 
you  and  them,  we,  your  hishopy  with  the  advice  of  your  p^esfjt/ters^ 
are  to  be  the  ultimate  arbiter  ana  judge."  How,  unless  by  &  hear- 
ing and  trial?  At  law  and  in  equity,  from  Baggs'  Case  to  the 
present  hour,  no  man  or  men  can  be  condemned  against  his  or 
their  consent  without  a  hearing. 

But  we  must  go  one  step  furtner,  and  endeavor  to  prove  that 
without  a  special  agreement,  or  m  the  absence  of  a  provision  in 
a  church  charter,  or  the  by-laws  adopted  in  pursuance  thereof, 
the  tenure  by  which  a  presbvter  in  the  Protestant  Episcopal 
church  holds  his  rectorship  is  by  no  means  uncertain. 

Special  provisions  in  a  charter,  or  special  agreement  between 
the  rector  and  his  congregation,  become  the  law  of  the  cases. 

In  England  the  tie  cannot  be  broken  except  by  a  judicial 
sentence,  or  resignation  to  and  acceptance  by  the  ordinary. 
Burns'  E(;cl.  Law,  vol.  iii.,  p.  540. 

In  the  United  States  conflicting  opinions  exist  among  those 
best  able  to  form  a  judgment  upon  the  subject. 

I  am,  however,  of  the  opinion  that,  under  the  existing  laws 
of  the  church,  the  civil  contract  (except  as  hereinbefore  speci- 
fied) cannot  be  broken  without  an  accusation  and  trial. 

This  opinion  is  based  in  part  upon  the  last  legislation  of  the 
church ;  upop  the  views  of  more  than  one  of  its  oldest  divines  ; 
upon  the  opinions  of  men  learned  in  the  law,  who  have  exam- 
ined the  subject;  upon  the  attempts  which  have,  from  time  to 
time,  been  made  to  remedy  the  difficulty,  and  upon  those  general 
principles  which  must,  in  the  absence  of  express  authority,  gov- 
ern the  case. 

In  1804,  a  canon  was  adopted,  entitled  "  Diflferences  between 
ministers  and  their  congregations."  A  canon  on  the  subject 
was  passed^  being  32d  of  1806,  with  an  additional  clause.  This 
clause  was  omitted  in  1832.  Canon  xxxiv.  of  general  conven- 
tion of  1882.  This  canon  provides  a  method  of  trial  and  a  pen- 
alty.  In  1847,  the  committee  on  canons  proposed  a  new  canon, 
not,  I  believe,  adopted,  in  which  a  system  of  arbitration  was 
created.  The  original  canon  was,  m  1839,  repealed  by  the 
general  convention,  in  session  in  Richmond,  Va.,  on  motion  of 
Kev.  Dr.  Stevens,  then  a  presbyter,  and  now  the  bishop  of  this 
diocese.  (See  journal  of  convention  of  1859,  pp.  125-127.)  An 
unsuccessful  effort  was  made  at  this  convention  to  amend  the 
old  canon.  See  journal  of  convention,  p.  88,  for  the  report  of 
committee  on  canons,  by  Mr.  Hoffman. 
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The  subject,  in  1865,  was  brought  before  the  convention  of 
Ohio  by  the  bishop ;  and  that  prelate,  in  an  address,  "  notices 
as  a  sound  principle,  that  where  the  rights  and  interests  of  both 
minister  and  congregation  are  concerned,  the  body  to  judge 
should  be  composed  of  clere^y  and  laity." 

Bishop  White's  opinion  lias  already  been  referred  to ;  while 
the  effort  of  Mr.  Hoffman  in  the  general  convention,  and  the 
expr^ed  opinion  of  the  late  G.  M.  Wharton,  Esq.  (a  canonical 
lawyer  of  acknowledged  ability),  upon  the  case  which  arose  in 
Michigan  (see  Hoffman's  Ecclesiastical  Law,  page  270),  as  well 
as  the  reported  views  in  the  last  cited  volume  of  an  eminent 
presbyter  of  this  diocese.  Rev.  M.  A.  De Wolfe  Howe  (whose 
letter,  I  regret  to  say,  I  have  been  unable  to  find),  all  look  in 
the  same  direction. 

The  legislation  now  repealed,  embodied  the  views  of  the 
church  upon  the  subject;  the  efforts  made  to  amend  and  to 
repeal  the  existing  law,  both  indicated  a  desire  either  to  per- 
fect the  method  or  trial  or  to  abolish  it,  and  thus  make  a  min- 
ister amenable  only  to  canonical  discipline;  the  expressed 
opinions  of  prelates,  presbyters,  conventions,  together  with  the 
views  of  prominent  laymen,  all  seem  to  take  it  S>r  granted  that 
in  some  method  a  trial  should  take  place,  and  in  default  thereof 
the  ministerial  bond  should  not  be  severed.  Upon  general 
principles  the  views  already  expressed  in  this  opinion  upon 
other  points  cover  the  proposition  now  contended  for,  while  the 
canon  which  declares  that  ^^a  minister  is  settled  for  all  pur- 
poses here  or  elsewhere  mentioned  in  these  canons  who  has  been 
engaged  permanently  by  any  parish,  according  to  the  rules  of 
said  diocese,  or  for  any  term  not  less  than  one  year. "  Tit.  i., 
canon  18  [2]  of  Digest  of  Canons,  p.  45,  would  seem  to  indicate 
the  sense  of  the  church  to  be,  first,  that  a  settlement  should 
not  exist  for  a  shorter  term  than  one  year ;  and  secondly,  that 
unless  some  special  agreement  or  the  terms  of  a  charter  or  by- 
law prohibit,  it  may  be  indefinite. 

Having  thus  considered  the  facts  and  law  of  this  case,  it 
becomes  my  duty  to  act  according  to  the  dictates  of  my  judg- 
ment and  conscience. 

It  is  very  evident  that  the  interests  of  this  corporation  are 
endangered  by  internal  difl&culties  of  which  I  cannot  speak, 
because  I  have  no  judicial  knowledge  of  their  nature.  Be  the 
causes  what  they  may,  it  is  certain  that  a  house  divided  against 
itself  cannot  stand.  I,  therefore,  officially  recommend  some 
amicable  adjustment  of  existing  difficulties.  Should  an  intima- 
tion to  that  effect  be  made,  I  will  at  once  modify  or  suspend  the 
operation  of  the  order  about  to  be  recorded. 

The  usefulness  of  the  rector  and  his  assistant  will  be  greatly 
promoted,  and  the  peace  of  vestry  and  parishioners  re-estaUished, 
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should  the  course  suggested  be  adopted ;  and  this  is  not  an  ex- 

Eression  of  individusQ  opinion  (which  can  have  no  place  here), 
ut  of  a  judge,  clothed  with  the  powers  of  a  chancellor,  about 
to  exercise  a  most  delicate  prerogative,  not,  indeed,  thereby  to 
encourage  insubordkiation,  or  wilful  disregard  of  ecclesiastical 
authority,  canonically  invoked,  but  only  prevent  remediless 
injury,  • 

The  first  prayer  for  relief  cannot  be  granted  at  this  stage  of 
this  cause,  nor  will  I  grant  the  second  prayer  in  the  bill  con- 
tained, because  the  injunction  would  be  mandatory. 

The  plaintiffs,  are,  however,  entitled  to  relief,  as  prayed  for 
in  the  third  prayer  of  the  bill,  and  it  is  therefore  ordered,  ad- 
judged and  decreed,  that  the  preliminary  injunction  heretofore 
granted  be  continued  until  the  further  order  of  this  court,  and 
that  the  defendants,  their  agents  and  servants,  be  restrained 
from  interfering  in  any  way  with  the  exercise  by  the  Rev.  H. 
G.  Battersou  of  his  office  of  rector,  and  with  the  exercise  by  the 
Rev.  W.  H.  N.  Stewart  of  his  office  of  assistant  minister,  in  the 
St.  Clement's  church,  in  Philadelphia,  until  a  regular  and 
canonical  dissolution  of  the  connection  now  existing  between 
them  and  the  cone^regation  of  said  church  shall  take  place  in 
accordance  with  the  constitution  and  canons  of  the  Protestant 
Episcopal  church  in  Pennslvania,  and  in  the  United  States. 

M.  Amoldy  Jr.^  W.  B.  HobinSj  E.  H.  Hanson^  and  Wm.  S. 
PricCj  Esqs.^  for  the  plaintiff. 

G.  M.  Conarroe,  Geo.  W.  BiddUy  and  Edward  Olmsteady  Esqs.^  , 
for  the  defendants. 

fXegal  Gaiette,  Jane  2, 1871,  Vol.  3,  p.  ITS.] 


Supreme  Court  of  Pennsylvania. 

At  Nzbi  Pbius.    In  Equitt. 


THB  MISSISSIPPI  CENTRAL  R.  R.  Co.  v.  THE  SOUTHERN  RAIL- 
ROAD ASSOCIATION. 

Bight  of  party  interested  under  a  sealed  instrument  to  use  name  of  covenantee  In  an 
action  to  his  nse,  Hind  y.  JBoldahipy  2  Watts,  106,  disapproTud. 

Sur  mle  to  stay  proceedings. 

This  was  an  action  of  covenant  brought  in  the  name  of  the 
Mississippi  Central  Railroad  Company  to  the  use  of  the  execu- 
tors of  M.  "W.  Baldwin,  deceased,  against  the  Southern  Rail- 
road Association.  The  legal  plaintiffs  had  executed  a  lease  to 
the  defendants  of  all  their  property,  in  consideration  whereof 
the  defendants  covenanted  to  pay  {inter  alia)  the  principal  and 
interest  of  certain  mortgage  bonds  issued  by  the  plaintifls,  some 
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of  which  were  held  by  the  parties  to  whose  use  the  suit  was 
brought-  The  material  language  of  the  covenant  is  cited  in 
the  opinion  of  the  court.  To  test  the  right  of  the  equitable 
plaintiffs  to  use  the  name  of  the  covenantees  in  an  action  to  their 
use,  a  rule  was  entered  for  the  filing  of  their  warrant  of  attor- 
ney. A  warrant  was  accordingly  filed  and  executed  by  the 
eqtiitable  plaintifi's,  whereupon  application  was  made  to  stay  the 
proceedings. 

Opinion  by  Sharswood,  J. 

The  warrant  of  attorney  filed  is  not  executed  by  the  legal 
plaintiffs,  but  by  the  executors  of  M.  W.  Baldwin,  deceased,  to 
whose  use  the  suit  is  marked.  It  is  of  course  incumbent  on 
them  to  show  that  they  have  a  right  to  use  the  name  of  the 
plaintiff's.  If  they  fail  to  do  so,  the  proper  course  is  to  stay 
the  proceedings.  Meyer  v.  Littell^  2  Barr,  177.  If  a  defendant 
could  not  thus  avert  the  action,  he  might  be  harassed  and 
actually  made  to  pay  the  money  due  to  a  mere  stranger  or 
officious  intermeddler ;  for  a  person  to  whose  use  a  suit  is 
brought  need  not  show  on  the  trial  any  rieht  in  himself;  all 
that  IS  necessary  is  to  prove  the  legal  plaintiffs  right  to  recover. 
Montgomery  v.  Cook^  6  Watts,  288  ;  Mamilton  v.  Brown^  6  Har- 
ris, 87 ;  Armstrona  v.  The  City  of  Lancaster j  5  Watts,  68.  As 
intimated  in  the  last  case,  the  legal  plaintiff*  or  any  other  claim- 
ant may  rule  the  money  into  court  when  raised  on  the  execu- 
tion, and  have  the  question  then  determined. 

But  it  cannot  be  that  a  party  can  be  barred,  whether  he  be 
the  legal  or  equitable  plaintiff,  by  a  proceeding  to  which  he  is  a 
stranger. 

The  defendants  then,  to  protect  themselves  from  a  second  suit 
by  another  person,  have  a  right  to  demand  in  limine  the 
authority  of  the  alleged  beneficial  owner  to  use  the  name  of 
the  legal  plaintiff. 

This  the  executors  of  M.  W.  Baldwin  undertake*  to  show 
by  the  copy  of  the  instrument  on  which  the  action  is  brought, 
which  is  filed  of  record.  Being  a  mere  copy,  it  is  of  course 
not  evidence,  but  that  objection  has  not  been  made,  and  I  will 
consider  it  as  though  the  original  had  been  produced  and 
proved.  It  is  a  lease  by  the  plaintiffs  of  their  railroad  to  the  * 
defendants.  One  of  the  covenants  contained  in  it  is,  that  the 
defendants  shall  and  will  pay  and  discharge  the  tbllowing 
debts,  obligations  of  the  party  of  the  first  part  (the  plaiutifts), 
when  and  as  the  same  mature,  and  on  payment  being  de- 
manded from  the  parties  of  the  second  part,  by  the  person  or 
persons  thereto  entitled ;  among  others  the  principal  of  the 
second  mortgage  bonds  now  outstanding  in  the  hands  of  third 
parties  *  «  «  *  together  with  all  interest  maturing  or  grow- 
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ing  dne  thereon  after  the  firet  day  of  May,  1868.  The  execu- 
tors of  Mr.  Baldwin  have  also  filed  copies  of  interest  warrants 
held  by  them  on  their  second  mortgage  bonds,  some  of  which 
certainly  are  within  the  terms  of  this  clause. 

As  this  is  a  covenant  under  seal,  the  action  undoubtedly 
must  be  in  the  name  of  the  covenantee,  even  though  it  were  ex- 
clusively for  the  benefit  of  a  third  party,  and  the  consideration 
moved  from  him.  Du  Balle  v.  Pennsylvavia  Insurance  Co.j  4 
Wharton,  68.  But  if  it  was  thus  for  the  benefit  of  a  third 
party,  he  would  have  such  an  exclusive  equitable  ownership  of 
the  money  when  recovered,  as  would  entitle  him  to  use  the 
name  of  the  covenantee  in  an  action  brought  for  his  benefit.  In 
other  words,  if  the  money  when  received  or  recovered  by  the 
covenantee,  would  be  his — ^money  had  and  received  to  his  use — • 
then  the  covenant  in  equity  is  his. 

It  will  throw  light  upon  this  question  to  consider  whether 
if  this  instrument  were  not  under  seal,  the  executors  of  Mr. 
Baldwin  could  sue  upon  it  in  their  own  names.  If  they  could, 
I  think  it  will  not  be  denied  that  they  can  use  the  name  of  the 
covenantee.  Upon  this  point  the  cases  are  not  easily  reconcila- 
ble, but  I  think  the  better  opinion  is  that  they  could  not. 
This  is  not  the  case  of  a  fund  in  the  hands  of  a  trustee, 
whether  realized  in  money  or  to  be  realized  by  a  conversion  of 
other  property  into  money,  and  directed  by  the  assignor  to  be 
paid  over  to  certain  persons,  creditors  or  others.  Then  the 
fund  is  actually  impressed  with  a  trust  in  favor  of  the  persons 
beneficially  entitled.  To  such  a  case,  Sharpless  v.  TrefcA,  4 
Dall.  279 ;  Nesmith  v.  Drum^  8  W.  &  S.  9  ;  (hrson  v.  Craig^  1 
W.  C.  C.  R  424 ;  The  United  States  v.  Vaughn,  8  Binney,  400, 
and  Watson  v.  Bagaly,  2  Jones,  167,  are  applicable  and  on  the 
principle  of  Wilt  v.  Franklin,  1  Binney,  502,  that  acceptance  of 
a  benefit  is  to  be  presumed,  it  makes  a  valid  and  irrevocable 
appropriation  even  against  attaching  creditors. 

Bat  here  is  no  fund  realized  or  to  be  realized,  but  an  agree- 
ment on  suflicient  consideration  to  pav  money  to  a  third  person 
— ^that  consideration  moving  from  the  contracting  party  and 
the  agreement  being  for  his  benefit.  In  Hind  v.  Moldship,  2 
Watts,  106,  it  was  decided  that  upon  such  an  agreement  the 
third  person  to  whom  the  monev  was  contracted  to  be  paid 
could  sue  in  his  own  name.  If  that  decision  is  to  be  regarded 
as  an  authority,  it  determined  this  point  in  fayor  of  the  bene- 
ficial plaintiff. 

But  though  it  has  nev^  been  overruled,  and  it  has  been  cited 
and  relied  on  in  several  subsequent  determinations,  yet  there 
are  other  cases  which  must  be  distinguished  from  it  or  it  can 
not  be  considered  as  law. 

In  that  case  an  assignment  for  the  benefit  of  creditors  being 
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about  to  be  made,  the  assignor  was  desirous  of  giving  a  prefer- 
ence to  his  workmen  ;  the  assignee  agreed  in  consideration  of 
the  assignment  that  the  hands  should  be  paid  at  any  rate.  The 
plaintiff  was  one  of  them— was  not  present  when  the  promise 
was  made — ^it  was  not  pretended  that  the  promise  was  made  to 
him,  or  that  the  consideration  moved  from  him.  It  was  not  a 
fund  impressed  with  a  trust  in  his  favor  ;  for  it  could  not  be 
pretended  that  the  ass^ig'nee  could  set  up  the  payment  to  him  as 
against  the  other  creditors  entitled  under  the  assignment,  or  do 
more  than  stand  in  his  shoes  when  he  had  paid  him  for  his  pro 
raia  with  them.  It  was  an  independent  promise  upon  an  inde- 
pendent consideration.  Yet  it  was  held  tnat  the  plaintiff  could 
sue  and  recover  in  his  own  name.  It  was  then  said  by  Rogers, 
J.,  to  be  well  settled  that  he  for  whose  benefit  a  promise  is  made 
may  maintain  an  action  upon  it  although  no  consideration  pass 
from  him  to  the  defendant,  or  any  promise  from  the  defenaant 
directly  to  the  plaintiff — a  position  which  if  true,  as  thus 
broadly  stated,  settles  the  Question. 

Edmundson  v.  Renvey^  1  Barr,  884,  may  be  put  aside  as  not 
to  the  point,  for  there  the  consideration  moved  wholly  from 
the  party  who  was  held  to  be  the  only  proper  plaintiff*.  Botta 
Beers  v.  Robinson^  9  Barr,  229,  and  Viment  v.  Watson^  6  Harris, 
96,  may  be  regarded  as  falling  within  the  distinction  before 
adverted  to  as  a  fund  realized  or  to  be  realized ;  for  the  promise 
was  only  to  pay  as  far  as  the  consideration  received  would  go. 
But  Dallas  v.  Pagely^  7  Harris,  279,  is  squarely  up  to  Hinav. 
Holdship^  and  cites  the  dictum  of  Judge  Rogers  with  approba- 
tion, and  relies  on  the  authority  of  the  case.  One  partner 
retired  from  a  firm  and  assigned  his  interest  to  his  copartners 
on  their  undertaking  to  pay  the  debts,  it  was  held  that  a  cred- 
itor could  sue  the  remaining  partners  on  this  promise. 

On  the  other  hand  in  Blymire  v.  BoistUy  6  Watts,  182,  Mr. 
Justice  Sergeant  examines  the  authorities  with  his  usual  accu- 
racy and  discrimination,  and  states  that  although  they  are  not 
all  reconcilable  with  each  other,  they  seem  to  warrant  this  dis- 
tinction, that  if  one  pay  money  to  another  for  the  use  of  a  third 
person,  or,  having  money  belonging  to  another,  agree  with  that 
other  to  pay  it  to  a  third,  action  lies  by  the  person  beneficially 
interested. 

But  when  the  contract  is  for  the  benefit  of  the  contracting 
party,  and  the  third  person  is  a  stranger  to  the  contract  and  con- 
sideration, the  action  must  be  by  the  promisee.  In  further  illus- 
tration of  this  distinction  he  adds:  "  where  one  person  contracts 
with  another  to  pay  money  to  a  third,  or  to  deliver  over  some 
valuable  thing,  and  such  third  party  is  thus  the  only  person 
interested,  he  ought  to  possess  the  right  to  release  the  demand, 
or  recover  it  by  action.    But,  where  a  debt  already  exists  from 
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one  person  to  another,  a  promise  by  a  third  person  to  pay  such 
debt,  being  for  the  benefit  of  the  original  debtor,  and  to'relieve 
him  from  the  payment  of  it,  he  ought  to  have  a  right  of  action 
against  the  promisor  for  his  own  indemnity,  and  if  the  promisor 
were  also  liable  to  the  original  creditor  he  would  be  subject  to 
two  separate  actions  at  the  same  time  for  the  same  debt,  which 
would  be  inconvenient  and  might  lead  to  injustice." 

The  distinction  taken  in  this  case  has  been  since  recognized 
and  applied.  Especially  Remsdale  v.  Norton^  3  Barr,  330,  is  very 
marked.     A.  being  the  debtor  of  B.,  at  his  request  promised  to 

y  the  amount  of  his  indebtedness  to  C,  who  was  a  creditor  of 
C.  cannot  sue  A.  unless  he  has  accepted  him  as  a  debtor  in 
lieu  of  B.  In  a  short  per  curiam  it  is  said :  in  Blymire  v.  Bois- 
Ue  it  was  held,  that  the  original  debtor  must  have  the  means  of 
enforcing  a  promise  for  the  exoneration  of  himself,  and  that  as 
both  debtor  and  creditor  cannot  sue  on  it,  he  alone  may.  So  in 
Finney  v.  Finney^  4  Harris,  380,  the  want  of  priority  in  a 
similar  instance  was  relied  oh,  and  defeated  the  action  on  the 
authority  of  the  same  case.  In  Ganvpbdl  v.  Laycock^  4  Wright, 
448 ;  A.  one  of  two  partners,  sold  out  to  the  other,  B.,  who 
agreed  to  pay  the  debts,  and  gave  C.  as  his  surety.  It  was  held 
that  a  creditor  of  the  firm  could  not  sue  C,  though  if  he  could 
have  sued  B.  on  the  contract,  it  is  not  easy  to  see  why  he 
could  not  also  sue  C.  That  case  recognizes  and  is  based  on  the 
distinction  taken  in  Blymire  v.  BoisUe^  as  does  also  the  still  more 
recent  decision  in  Robertson  v.  Reed^  11  Wright,  115. 

I  am  thus  brought  to  the  conclusion  that  the  covenant  con- 
tained in  this  lease  is  not  so  exclusively  for  the  benefit  of  the 
holders  of  the  bonds ;  that  if  the  contract  were  not  under  seal, 
they  could  sue  on  it  in  their  own  names,  and  if  so,  as  it  appears 
to  me,  neither  can  they  sue  in  the  name  of  the  plaintiflTs. 

I  think  it  cannot  be  doubted  that  the  lessors  could  sue  for 
the  breach  of  it  for  their  own  benefit  and  indemnity,  and  the 
covenantors  be  subjected  to  two  separate  actions  on  the  same 
covenant,  and  for  the  same  breach,  which  would  manifestly  lead 
to  results  both  inconvenient  and  unjust. 

Rule  absolute. 

jB.  N.  WillsoUy  Esq.y  and  Hon.  TTwi.  Strong^  for  equitable 
plaintifis. 

Samvd  Dickson  and  Jam^  E,  Goweriy  Esqs.^  for  defendants. 

[Legal  Qaaette,  June  9, 1871,  VoL  3»  p.  178.] 
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Court  of  Quarter  Sessions,  Philadelphia  County, 


COMMONWEALTH   t.  REID. 

1.  It  \b  no  reaaon  for  a  new  trial  In  a  case  of  felony  that  the  reasons  of  the  absence  of 

a  witness,  who  should  have  been  present,  were  investigated  while  the  Jurors  who 

were  to  try  the  case  were  in  the  court  room. 
8.  Where  the  def«mce  challenges  Jurors  as  they  are  called,  and  before  going  into  the 

box,  the  commonwealth's  attorney  may  reserve  his  challenges  until  those  of  the 

defence  are  exhausted. 
8.  Where  two  are  indicted  for  procuring  an  abortion,  and  one  of  defendants  Just 

before  the  trial  marries  the  woman  on  whom  it  was  alleged  the  abortion  had  been 

produced,  and  then  demanded  a  sepavate  trial,  which  was  granted :    ^«M,  that  the 

wife  was  a  competent  witness  against  the  other  defendant. 

4.  Although  the  general  rule  is  that  husband  or  wife  is  not  a  competent  witness  against 
the  other,  yet  the  exceptions  are  where  the  witness  is  called  in  a  collateral  case 
wnere  the  evidence  cannot  be  used  in  a  suit  or  prosecution  against  the  other,  or 
where  thure  is  a  separate  trial  of  two  defeodants  for  an  offence  not  Joint,  or  wbere 
called  to  testify  to  personal  injuries  received  from  the  other. 

5.  In  the  second  case,  the  witness  has  the  privilege  to  decline  to  answer  such  ques- 
tions as  will  tend  to  criminate  his  or  her  wife  or  husband. 

6.  The  term  **  quick  with  child,"  expresses  the  time  subsequent  to  the  mother  feeling 
the  child  quicken ;  but  the  fcntns  is  as  much  a  living  b«ing  before  as  after  tliat 
time. 

Opiuiou  by  Paxson,  J.    Delivered  June  10th,  1871. 

Twenty-eix  reaaons  in  support  of  the  motion  for  a  new  trial 
have  been  filed  in  the  above  ease.  The  first,  second,  and  third 
of  said  reasons  refer  to  an  alleged  error  of  the  court  in  allowing 
an  investigation  in  the  presence  of  the  panel  of  jurors  into  the 
reason  why  an  ofiicer  of  the  court  had  been  unable  to  serve  a 
Bubpcena  upon  one  Annie  McKeon,  a  witness  for  the  common- 
wealth. The  facts  are  that  prior  to  the  jury  in  the  above  case 
being  impanelled  and  sworn,  an  oflicer  of  this  court  was  called 
and  examined  publicly  in  court  in  regard  to  the  absence  of  the 
said  witness,  and  his  efibrts  to  procure  her  attendance.  One  of 
the  co-defendants,  Washington  Paynter,  was  shown  to  have 
been  in  -her  company  the  previous  evening.  The  counsel  for 
Dr.  Beid  objected  to  a  public  examination  into  this  matter  in 
the  hearing  of  the  panel  of  jurors,  which  objection  was  over- 
ruled by  the  court.  We  do  not  see  any  error  in  this.  Examina- 
tions of  this  nature  are  usually  and  necessarily  in  public,  and  if 
we  were  to  sustain  this  objection  it  would  be  practically  impos- 
sible to  make  any  examination  as  to  the  absence  of  a  witness 
without  withdrawing  the  whole  panel  of  jurors  from  the  court 
room. 

The  fourth  and  fifth  reasons  allege  error  in  overruling  the 
prisoner's  challenge  for  cause  as  to  Thomas  Stephenson  and 
Thomas  Hall,  who  were  called  as  jurors.  The  gix)und  of  the 
challenge  in  each  case  was  that  the  juror  had  been  present  in 
court  during  the  investigation  above  referred  to.    The  pris- 
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oner's  counsel  called  two  of  the  reporters  of  the  press  who  were 
in  court  at  the  time,  and  who  testified  to  the  fact  of  such  inves- 
tigation having  taken  place  in  the  presence  of  the  panel  of 
jurors,  and  upon  this  evidence  they  rested  their  challenge. 
They  did  not  examine  either  juror  to  ascertain  if  he  had  heard 
what  had  transpired  at  the  time.  It  was  quite  possible  the 
attention  of  th^  particular  juror  was  attracted  by  something 
else,  and  that  he  did  not  hear  one  word  of  the  testimony  of  the 
officer ,  and  even  if  he  had  the  challengje  for  cause  could  not 
have  been  sustained  upon  that  ground.  In  a  capital  case,  where 
the  rule  upon  this  subject  is  enforced  with  most  stringency,  it  is 
not  enough  to  disqualify  a  juror  that  he  has  read  and  heard  full 
accounts  of  the  supposed  offence.  It  must  be  shown  that  his 
mind  has  received  therebjr  impressions  as  to  the  guilt  or  inno- 
cence of  the  accused  which  will  influence  his  judgment  not- 
withstanding the  evidence.  In  this  case  there  was  no  evidence 
that  the  juror  even  heard  that  which  it  was  alleged  might  bias 
hiB  mind.  This  challenge  is  wholly  unsupported  by  eitner  pre- 
cedent, authority,  or  reason. 

The  sixth  and  seventh  reasons  allege  error  in  permitting  the 
commonwealth  to  challenge  Andrew  J.  Damon,  a  juror,  after 
the  defendant  had  exhausted  his  peremptory  challenges.  It  is 
to  be  noted  that  in  stating  these  reasons  the  learned  counsel 
have  assumed  the  very  point  to  be  decided,  viz. :  that  the  dis- 
trict attorney  had  waived  the  challenges  allowed  him  by  law, 
when  he  came  to  challenge  this  juror.  In  order,  therefore,  that 
the  grounds  of  my  ruling  upon  this  point  may.  be  understood, 
I  will  state  the  facts  substantially  as  they  occurred.  When  the 
clerk  was  about  to  call  the  jury  into  the  box,  the  prisoner's 
counsel  asked  instructions  of  the  court  whether  they  should 
challenge  singly,  i.  «.,  as  the  jurors  entered  the  box,  or  make 
their  challenges  when  the  box  was  full.  As  there  was  nothing 
before  the  court  upon  which  a  ruling  could  be  had,  I  declined 
to  give  any  advice  as  to  the  mode  of  challenging.  The 
prisoner's  counsel  then  coninieuced  challenging  as  the  jurors' 
names  were  called,  as  in  capital  cases,  and  when  the  box  had 
been  fined  their  challenges  were  exhausted.  Up  to  this  point 
the  district  attorney  had  not  exercised  his  right  of  challenge, 
nor  had  he  been  called  upon  to  do  so.  When  the  box  was  tull 
he  challenged  the  juror  Damon,  which  was  objected  to  by  the 
prisoner's  counsel,  upon  the  ground  that  the  district  attorney 
iiad  waived  his  right  of  challenge.  I  overruled  the  objection 
and  sustained  the  challenge. 

It  was  contended  that  under  the  S8th  section  of  the  criminal 
procedure  act,  which  provides  that  all  challenges  in  criminal 
proceedings  shall  be  alternate,  the  commonwealth  first  challeng- 
ing one  person  and  then  the  defendant  challenging  one  person, 
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the  district  attorney  waived  his  right  of  challenge  because  he 
failed  to  exercise  it  until  after  the  prisoner  had  exhausted  his 
challenges ;  and  the  case  of  The  Commohwealth  v.  Frazier^  2 
"Brewst-  490,  was  cited  in  support  of  this  view.  In  HartzeU  v. 
The  Cornmonwea/th^  4  Wright,  466,  however,  it  was  held  that 
this  rule  does  not  apply  to  capital  cases  where  the  jurors  are 
challenged  as  they  enter  the  box,  for  the  reason  that  in  such 
case  the  commonwealth's  challenges  would  be  exhausted  upon 
the  first  four  jurors.  The  Supreme  Court  in  HartzeU  v.  The 
Commonwealth^  limit  the  rule  requiring  alternate  challenges 
to  ^^  civil  cases  and  misdemeanors,  where  the  jurors  are  all 
called  into  the  box  before  the  challenges  begin."  The  Common- 
wealth V,  Frazier  was  a  case  of  misdemeanor,  and  the  jurors 
were  all  called  into  the  box  before  the  challenging  commenced. 
Here  the  oiience  charged  was  a  felony,  and  the  defendant  chal- 
lenged  as  the  jurors  entered  the  box.  If  this  mode  of  challenge 
was  proper,  then  the  case  comes  within  the  rule  in  HartzeU  v. 
2'he  Commonwealth.  If,  on  the  other  hand,  the  challenging 
should  not  have  commenced  until  after  the  box  had  been  filled, 
the  commonwealth  could  not  be  depi^ived  of  her  challenges  by 
the  act  of  the  prisoner  in  challenging  out  of  time.  The  com- 
monwealth can  only  be  held  to  alternate  challenges  when  the 
hoK  is  full. 
,^^The  eighth,  ninth,  and  tenth  reasons  bring  us  to  the  vital 
t  question  m  this  cause,  viz. :  whether  the  wife  of  a  co-defendant 
/  not  upon  trial  can  be  examined  as  a  witness  for  the  common- 
I  wealth.  It  is  important,  because  the  case  depends  upon  it.  It 
is  still  more  important  from  the  fact  that  it  involves  a  principle 
of  law  never  yet  decided  in  Pennsylvania  so  far  as  I  am  m- 
formed,  and  the  authorities  in  regard  to  which  elsewhere  are 
conflicting  and  unsatisfactory,  Much  as  we  regard  the  interests 
of  the  parties  in  this  particular  case,  they  fade  out  of  sight  when 
we  come  to  settle  an  important  principle  by  which  the  rights 
and  liberties  of  hundreds  of  others  may  be  hereafter  afi:ected. 

The  defendant  was  jointly  indicted  with  one  Washington 
Paynter,  under  the  95th  and  96th  sections  of  the  Criminal 
Code,  with  procuring  and  attempting  to  procure  by  the  use  of 
certain  instruments  and  drugs  upon  the  body  of  one  Anne 
McKeon,  then  pregnant  and  quick  with  child,  a  miscarriage. 
On  the  day,  or  the  day  but  one  before  the  trial,  Washington 
Paynter,  one  of  the  defendants,  was  married  to  the  said  Anne 
McKeon,  who  was  the  most  important  witness  for  the  com- 
monwealth, and  without  whose  testimony  the  charge  could  not 
have  been  made  out.  When  the  case  was  called,  the  defendant 
Paynter  moved  for  a  separate  trial.  There  being  no  objection 
on  the  part  of  the  commonwealth,  I  allowed  the  motion,  and 
the  trial  proceeded  against  Dr.  Keid.     When  Anne  McKeon 
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(now  Paynter)  was  called  to  the  stand,  the  prisoner's  counsel 
objected  to  her  competency  as  a  witness,  upon  the  ground  that 
she  was  the  wife  of  a  co-defendant.  The  witness  was  examined 
upon  her  voir  dire^  and  said  that  she  had  been  married  to  Wash- 
ington Paynter  as  above  stated.  The  objection,  after  argument, 
was  overruled,  the  witness  was  eiarained,  and  it  was  upon  her 
testimony  mainly  that  the  prisoner  was  convicted.  It  is  upon 
the  propriety  of  that  ruling  we  are  now  to  pass. 

The  general  principle  that  husband  and  wife  cannot  be  ex- 
amined for  or  against  each  other  has  been  long  and  well  estab- 
lished. But  the  extent  of  the  application  of  this  principle, 
and  the  exceptions  thereto,  are  not  very  generally  understood, 
and  have  given  rise  to  a  variety  of  conflicting  opinions.  I 
shall  endeavor  briefly  to  examine  some  of  the  most  important 
authorities  bearing  upon  this  rule ;  the  reason  of  the  rule ; 
how  far  it  has  been  modified  by  recent  decisions,  and  the 
exceptions  thereto ;  and  extract  therefrom,  if  possible,  the  prin- 
ciple which  should  be  our  guide  in  this  and  analagous  cases. 

The  case  of  Rex  v.  Gliviger^  2  T.  R.  263,  cited  by  the  priso- 
ner's council  upon  page  40  of  their  paper  book,  is  the  leading 
case  upon  the  incompetency  of  the  wife  to  give  testimony 
criminating  or  tending  to  criminate  her  husband.  This  was 
the  case  of  the  settlement  of  a  pauper.  A  marriag^e,  in  fact, 
had  been  proven  between  two  paupers,  after  which  the  first 
wife  was  called  to  prove  her  prior  marriage  with  James  White- 
head, the  male  pauper.  But  the  court  held  her  incompetent. 
Savs  Ashurst,  J. :  "  But  the  ground  of  her  incompetency 
arises  from  a  principle  of  public  policy,  which  does  not  permit 
a  husband  and  wife  to  give  evidence  that  may  even  tend  to 
criminate  each  other.  T^e  objection  is  not  confined  merely  to 
cases  where  the  husband  or  wife  are  directly  accused  of  any 
crime ;  but  even  in  collateral  cases,  if  their  evidence  tends 
that  way  it  shall  not  be  admitted." 

It  will  be  observed  that  this  case  goes  to  the  extent  of  ex- 
cluding the  wife  even  in  a  collateral  proceeding  where  her  hus- 
band has  no  direct  interest  in  the  issue  upon  trial.  It  was 
soon  seen  that  the  court  had  gone  too  far  in  Rex  v.  Cliviger^ 
and  the  law  of  that  case  was  shaken  in  The  King  v.  AU  Saints^ 
6  M.  &  S.  194,  and  was  overruled  in  The  King  v.  Bathwick^  2 
Barn.  &  Ad.  639,  to  the  extent  of  limiting  the  rule  to  pro- 
ceeding directly  against  the  husband.  Says  Lord  Tenderden, 
C.  J.,  m  the  latter  case:  "The  decision  in  Rex  v.  Gliviger  ap- 
pears to  have  been  founded  upon  a  supposed  le^l  maxim  or 
policy,  viz. :  that  a  wife  cannot  be  a  witness  to  ^ve  testimony 
m  any  degree  to  criminate  her  husband.  This  will  be  un- 
doubtedly true  in  case  of  a  direct  charge  and  proceeding  against 
him  for  any  ofi;ence ;  in  such  a  case  she  cannot  be  a  witness  to 
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prove  his  innocence  of  the  charge.  The  present  case  is  not  a  di* 
rect  charge  or  proceeding  against  the  husband.  It  is  true  that 
if  the  testimony  given  by  both  be  considered  as  true,  the  hus- 
band, CJook,  has  been  guilty  of  the  crime  of  bigamy ;  but 
nothing  that  was  said  by  the  wife  in  this  case,  nor  any  de- 
cision of  the  Court  of  Sessions,  founded  upon  her  testimony, 
can  hereafter  be  received  in  evidence  to  support  an  indictment 
against  him  for  the  crime." 

The  large  number  of  English  and  American  cases  cited  in 
the  defendants  paper  book,  to  the  point  that  a  wife  may  not 
give  testimony  tending  to  criminate  her  husband,  had  their 
origin  in  Hex  v.  Cliviger^  which  I  submit  is  not  law  now,  to 
the  extent  that  it  formerly  was — the  rule  being  that  a  wife 
may  give  testimony  tending  to  criminate  her  husoand,  in  a  col- 
lateral proceeding,  where,  as  was  observed  by  Lord  Tenderden, 
in  The  King  v.  Baihwick^  above  cited,  nothing  that  was  said  by 
the  wife  in  her  testimony,  nor  any  decision  of  the  court  founded 
upon  her  testimony,  can  affect  her  husband. 

^*  But  though  the  husband  and  wife  are  not  admissible  as 
witnesses  against  each  other,  where  either  is  directly  interested 
in  the  event  of  the  proceeding,  yet,  in  collateral  proceedings 
not  immediately  affecting  their  mutual  interests,  their  evidence 
is  receivable,  notwithstanding  it  may  tend  to  criminate,  or  may 
contradict  the  other,  or  may  subject  the  other  to  a  legal  de- 
mand." Groeiilisaf  on  Ev.  sec.  342,  citing  King  v.  Bathwickj 
and  a  number  of  other  English  and  American  cases. 

^^ Although  husband  and  wife  are  not  allowed  to  be  witnesses 
against  each  other  where  either  is  directly  and  immediately- 
interested  in  the  event  of  the  proceeding,  whether  civil  or  crimi- 
nal, yet  in  collateral  proce^ings  not  immediately  affecting 
their  mutual  interest,  theix  evidence  is  receivable,  notwith- 
standing that  the  evidence  of  one  tends  to  contradict  the  other, 
or  may  subject  the  other  to  a  legal  demand,  or  even  to  a  crimi- 
nal charge.      Phillips  on  Ev.  p.  78. 

The  same  principle  is  recognised  in  Boscoe's  Criminal  Evi- 
dence Says  that  learned  author  (see  p.  147):  ^^It  is  not  in 
every  case  in  which  the  husband  or  wife  may  be  concerned  that 
the  other  \&  precluded  from  giving  evidence.  It  was,  indeed, 
in  one  case,  laid  down  as  a  rule,  founded  upon  a  principle  of 
public  policy,  that  a  husband  and  wife  are  not  permitted  to 
give  evidence  which  may  tend  to  criminate  each  other  (citing 
lUz  V.  Clitnger).  But  in  a  subsequent  case  the  Court  of  King's 
Bench,  after  much  argument,  held  that  the  rule  as  above  stated 
was  too  large,  and  that  where  the  evidence  of  the  wife  did  not 
directly  criminate  the  husband,  and  never  could  be  used  against 
him,  and  where*  the  judgment  founded  upon  such  evidence, 
cotild  not  affect  him,  the  evidence  of  the  wife  was  admis- 
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Bible."  Citing  Bex  v.  All  Saints;  1  Phil.  Ev.  164.  8  ed. ;  6  M.- 
ft  S.  194. 

In  Taylor  on  Ev.  vol.  2,  6  ed.,  sec.  1227,  sec.  1280,  after 
stating  the  rnle  which  excludes  the  husband  or  wife  of  one  de- 
fendant from  testifying  against  the  other,  the  learned  author 
says:  "But  though  the  rule  of  exclusion  is  thus  stringent 
where  a  married  person  is  criminally  accused  in  conjunction 
with  others,  it  is  clear,  that  where  a  married  defendant  has 
pleaded  guilty,  or  is  entirely  removed  from  the  record,  whether 
p^  a  verdict  pronounced  in  his  favor,  or  by  a  previous  convic- 
tion, or  by  the  jury  not  being  charged  with  his  interest  at  the 
time  of  his  trial,  his  wife  may  testify  either  for  or  against  any 
other  persons  who  may  be  parties  to  the  record."  Citing  Ref/. 
V.  TJjLorrvpson^  8  Fost.  4;  Fm.  824 ;  Hawksworth  v.  Sholer^  12 
M.  &  W.  94 ;  Rex  v.  Williams^  8  C.  P.  284 ;  and  other  cases. 

The  reason  for  the  rule  excluding  husband  and  wife  fi'om 
testifying  for  or  against  each  other  is  two-fold.  First.  The 
community  of  interest  subsisting  between  husband  and  wife,  and 
the  identity  of  their  legal  right.  If  the  husband  has  such  inter- 
est in  the  matter  in  controversy  as  rendered  hkn  an  incompetent 
witness,  afortioriy  the  wife  was  incompetent.  Second.  Motives 
of  public  policy  whidh  excluded  them  upon  the  ground  that  it 
would  tend  to  disturb  the  harmony  of  the  domestic  relations  to 
allow  the  wife  or  husband  to  be  a  witness  for  or  against  each 
other. 

The  principle  which  excludes  a  party  in  interest  from  testify- 
ing extends  to  husband  and  wife,  and  applies  to  all  cases  in 
which  the  interest  of  the  other  are  in  vol  v^.  Greenleaf  on  Ev- 
§  834-5 ;  Rex  v.  Smith,  1  Moody  Cr.  0.  289 ;  Rex  v.  Hand, 
Ibid,  281.  In  the  Queen  v.  DensloWy-  2  Cox  Cr.  C.  230 ;  Re^.  v* 
Bartlett,  1  Cox,  Cr.  105 ;  and  in  Reg,  v.  Sills^  1  C.  and  Ker. 
494,  such  evidence  was  rejected,  because  it  tends  to  benefit  the 
other. 

So  far  as  the  husband  and  wife  are  excluded  from  testifying 
from  motives  of  public  policy,  there  would  seem  to  be  no  reason 
for  any  distinctiop  as  to  whether  they  are  called  to  testify  for 
or  against  each  other.  And  in  Rex  v.  Sergeant,  Ry.  and  Moo. 
852  (21  B.  C.  L.  R.  458),  it  was  held  that  there  was  no  such  dis- 
tinction. The  same  principle  is  recognized  by  Greenleaf,  "  and 
when,  in  any  case,  they  are  admissible  against  each  other,  they 
are  also  admissible  for  each  other."  Roscoe  lays  down  the  rule 
thus:  "The  circumstance  of  one  of  the  parties  being  called  for 
or  against  each  other  makes  no  distinction  in  the  law."  See 
page  147.    To  the  same  point  ia  Wharton,  vol.  i.,  §  770. 

It  must  be  borne  in  mind  that  there  is  a  marked  distinction 
between  the  competency  of  the  husband  or  wife  to  testify  where 
ihe  other  is  upon  trial,  and  the  competency  of  either  to  testify 
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in  a  collateral  proceeding,  or  in  one  that  is  analagons  thereto. 
That  this  distinction  has  been  lost  sight  of  in  many  of  the  cases 
cited  by  the  learned  counsel  for  the  prisoner,  I  think  is  very 
clear.  Two  of  the  cases  cited,  viz. :  Commonxoealih  v.  Shriver 
and  Commonwealth  v.  Gordon^  are  undoubtedly  at  variance  with 
the  rule  I  have  referred  to.  As  to  the  first,  I  have  no  report 
beyond  the  brief  syllabus  in  Wh.  p.  700,  pi.  1310.  This  is  to 
to  be  regretted,  as  we  have  no  light  as  to  how  far  the  case  was 
considered,  and  to  what  extent  it  is  to  be  regarded  as  authority. 
In  Com.  V  Gordon^  2  Brewst.  607,  in  the  trial  of  a  man  charged 
with  adultery,  it  was  held  that  the  husband  of  the  woman  with 
whom  the  adultery  was  said  to  have  been  committed,  was  not  a 
competent  witness  for  the  prosecution.  "  Not  because  (says 
Brewster,  J.)  this  evidence  can  be  used  as  evidence  against  him 
either  for  purposes  of  a  defence  in  a  desertion  case,  or  of  onence 
in  a  suit  by  him  for  a  divorce,  but  he  should  not  be  heard, 
because  the  evident  eflfect  of  his  testimony  is  to  afl'ect  the  mari- 
tal relations."  There  are  no  authorities  cited'  by  the  learned 
judge,  and  it  was  probably  ruled  hastily  at  nisi  prius  and  with- 
out subsequent  consideration.  Our  most  learned  text  writers, 
as  we  have  already  seen,  and  many  of  the  modern  cases,  are  the 
other  way.  To  those  already  cited  may  be  added,  King  v. 
Hudd^  1  Leach  Cr.  C.  157,  where  the  wife  was  admitted  to  testify 
to  the  forficery  of  a  bond  which  her  husband  had  uttered ;  The 
King  v.  AaUiday^  8  Cox  Cr.  C.  298,  where  the  husband  was 
admitted  to  prove  that  .the  wife  had  no  authority  to  sign  his 
name  in  a  prosecution  for  forgery,  in  which  the  wiie  was 
charged  in  one  count  as  a  co-conspirator ;  and  Chamberlain  v. 
The  I^eople^  28  N.  Y.  R.  85,  where  on  an  indictment  for  perjury, 
committed  in  a  divorce  suit,  the  wife  was  held  competent  to 
prove  sexual  connections  with  him,  which  fact  he  had  falsely 
denied  in  the  divorce  suit. 

Many  of  the  cases  cited  upon  pages  40  and  41  of  the  de- 
fendant's paper  book  do  not  bear  upon  the  principle  referred 
to — that  is,  the  competency  of  the  husband  or  wiie  to  testify 
in  a  collateral  proceeding.  In  some  of  them  other  and  mate- 
rial considerktions  entered  into  the  judgment  of  the  court,  and 
in  others  the  decisions  have  been  modified  by  the  cases  I  have 
cited.  In  Bex  v.  Devslow^  2  Cox  Cr.  C.  230,  the  defendants 
were  tried  jointly,  and  the  testimony  of  the  wife  would  have 
directly  benefited  the  husband ;  Corse  v.  Paiterson  was  a  civil 
suit,  in  which  the  husband  had  a  direct  interest ;  the  State  v. 
Burlingham  was  a  joint  trial  for  conspiracy,  and  the  wife  was 
ofiered  as  a  witness  against  her  husband  and  his  co-defendant ; 
in  Sparhawk  y.  BueU^  9  Vt.  41,  the  wife  was  offered  to  testify 
directly  aeainst  her  husband  in  a  suit  in  equity ;  in  Rex  v. 
Smth  ana  Moodt/y  Cr.  C.  289,  the  defendants  were  tried  to- 
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S ether  for  burglary.  Draper,  one  of  the  defendants,  after 
aving  called  and  examined  one  witness  in  his  behalf,  pro- 
posed to  call  his  daughter  in  further  proof  of  the  alibi  set  up 
Dy  him,  but  it  appearing  that  she  was  the  wife  of  the  priso- 
ner, Smith,  the  learned  judge  held  she  could  not  be  a  witness 
because  her  evidence  would  tend  to  benefit  her  husband ;  in 
Hex  V.  Wood^  Id.,  the  defendants  were  jointly  tried,  and  the 
case  was  ruled  upon  the  autbority  in  Hex  v.  Smithy  above 
cited ;  in  the  Queen  v.  Barileit,  Cox  Cr.  C.  105,  the  prisoners 
were  jointly  indicted  for  stealiqg  potatoes.  It  appeared  upon 
the  evidence  that  some  of  the  potatoes  were  found  in  the 
room  of  one  of  the  defendants,  and  others  in  that  of  the  other. 
One  of  the  prisoners  called  the  wife  of  the  other  to  prove  that 
the  potatoes  found  in  his  apartment  were  not  the  property  of 
the  prosecutor.  Weightman,  J.,  after  consultation  with  his 
colleague  admitted  the  evidence.  In  the  Queen  v.  DensloWy  2 
Cox  Ur.  C.  105,  the  wife  of  a  defendant  was  admitted  as  a 
witness  for  the  co-defendant  on  a  joint  trial,  upon  th6  ground 
that  each  defendant  had  a  distinct  defence,  and  the  conviction 
of  the  one  did  not  necessarily  involve  the  conviction  of  the 
other,  and  a  doubt  was  expressed  whether  the  case  of  Bex  v. 
Smithy  above  cited,  was  law.  To  same  effect  is  Bex  v.  SillSy  1 
Car.  &  Kir.  494.  In  Bex  v.  Sergeanty  R.  &  M.  852,  it  was  held 
that  the  wife  is  not  competent  in  a '  trial  where  another  and 
her  husband  were  charged  with  a  conspiracy  to  abduct  her ; 
and  it  is  placed  upon  the  ground  that  a  conspiracy  is  a  joint 
offence  of  which  both  must  be  convicted  or  both  acquitted. 
We  shall  presentlv  see  that  the  wife  is  competent  against  her 
husband  upon  a  cnarge  of  abduction,. where  the  force  continued 
up  to  the  marriage,  and  even  in  one  case  where  there  was  no 
evidence  of  force.  In  Pedley  v.  Wellesbyy  3  C.  4;  P.  558,  it  was 
merely  held  that  the  fact  of  the  marriage  of  a  witness  being 
after  subpoena  served  upon  her,  did  not  affect  the  question  of 
her  competency  as  a  witness.  The  cases  of  State  v.  Welchy  13 
Shep.  30 ;  State  v.  GardneVy  1  Root.  485 ;  Com.  v.  SparkSy  7 
Allen,  534  ;  Com.  v.  Shrivery  and  Gordon  v.  Com.  are  evidently 
decided  upon  the  authority  of  Bex  v.  Cliviger  and  other  cases 
which  rest  thereon,  apd  we  have  seen  that  Jtiex  v.  Cliviger  has 
been  expressly  overruled.  In  the  cases  of  State  v.  Smithy  2 
Iredell,  402  ;  Pollen  v.  PeopUy  1  Dougl.  48  ;  and  U.  S.  v.  Wadey 
2  Cr.  C.  C.  680,  it  was  held  that  the  wife  of  one  defendant  is 
not  a  competent  witness  for  his  co-defendant,  but  these  cases 
were  decided  upon  the  principle  that  the  husband  defendant 
not  being  a  competent  witness  for  the  co-defendant,  the  wife 
was  also  incompetent,  which  was  the  ground  of  the  ruling  in 
the  People  v.  Bully  10  John.  85.  The  reason  of  the  rule  which 
excludes  a  defendant  as  a  witness  for  his  co-defendant  is  mani- 
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fest,  and  it  wonld  seem  to  extend  with  equal  force  to  the  wife. 
Bat  no  such  interest  exists  where  one  defendant  is  called 
against  his  co^efendant,  and  therefore  no  disqualification  on 
account  of  the  husband's  interest  attaches  to  the  wife.  Henoe 
it  was  ruled  in  Wexon  v.  The  People,  5  Parker's  Cr.  C.  119,  that 
where  a  co-defendant  may  be  called  as  a  witness,  so  may  the 
wife.  Sex  v.  Georges,  Car.  &  M.  Ill ;  JRez.  v.  Gerber^  T.  &  M. 
647 ;   WilliaTnson  v.  Hex,  1  L.  E. 

Rejecting,  therefore,  the  cases  which  have  been  overruled,  op 
modified,  or  are  inapplicable,  or  where  the  wife  has  been  held 
to  be  incomi:>etent  by  reason  of  her  husband's  interest,  the 
weight  of  authority  seems  to  be  overwhelming  that  in  collateral 
proceedings  the  wife  may  be  permitted  to  testify  against  her 
^  husband,  even  if  her  testimony  tend  directly  to  charge  him  with 
crime.  And  I  think  the  rule  is  sustained  by  reason  as  well  as 
authority.  While  there  is  some  force  in  the  rule  as  laid  down 
in  Hex  v.  JOliviger,  that  to  permit  a  wife  to  give  testimony  that 
tends  to  criminate  her  husband  may  disturb  in  some  instances 
the  domestic  relations,  it  must  be  borne  in  mind  that  it  is  per- 
haps a  choice  between  evils,  and  that  if  the  broad  rule  in  tnat 
case  were  the  law,  society  would  suffer  greatly  by  the  closing 
of  the  mouths  of  witnesses  as  to  transactions  of  which  they  are 
alone  competent  to  testify.  The  individual  evil  in  isolated 
cases  must  give  way  beiore  the  public  policy  and  necessity 
which  imperatively  require  that  the  mouth  of  a  witness  shall 
not  be  closed  for  private  reasons  where  the  general  interests  of 
the  public  are  affected  thereby. 

This  brings  us  to  the  question  whether  in  the  case  of  two  de- 
fendants, jointly  indicted«and  separately  tried,  the  wife  of  the 
defendant  not  upon  trial  may  be  examined  as  a  witness  for  the 
commonwealth. 

Something  may  perhaps  depend  upon  the  character  of  the 
proceeding.  Where  the  offence  is  joint,  as  in  conspiracy^  and 
the  defendant  not  upon  trial  must  necessarily  be  affected  by  the 
verdict,  it  may  well  be  questioned  whether  she  would  be  com- 
petent ;  and  so  in  any  other  case  where  both  defendants  are 
necessarily  involved.  But  where  one  may  be  acquitted  and  the 
other  convicted,  the  same  reason  does  not  exist.  And  hence  it 
must  be  observed  that  there  is  a  clear  distinction  between  the 
competency  of  the  witness  and  the  privilege  or  right  to  decline 
to  answer  to  facts  criminating  his  or  her  husband  or  wife.  The 
witness  may  be  competent  for  some  purposes,  and  not  for  all 
purposes. 

Is  there  any  solid  distinction  between  what  is  known  a«  a 
collateral  proceeding  and  a  separate  trial,  where  the  oflence  is 
not  necessarily  joint?  In  other  words,  is  there  any  real  difter- 
0nce  as  aflecting  this  question  between  a  separate  indictment 
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and  a  sepai^ate  trial  7  If  the  prisoner  had  been  indicted  sepa- 
rately, I  have  no  doubt,  under  the  authorities  cited,  Airs. 
Paynter  would  have  been  a  competent  witness  for  the  common- 
wealth, notwithstanding  the  fact  that  her  husband  was  charged 
with  the  same  offence  m  another  bill. 

Why  ?  The  reason  is  clearly  stated  by  Lord  Tenderden  in 
the  Ki-M  V.  Bathwick^  that  "  nothing  said  by  the  wife  in  the 
case,  and  no  decision  of  the  court  founded  upon  her  testimony, 
could  be  thereafter  received  in  evidence  against  the  husband, 
upon  an  indictment  charging  him  with  the  crime."  And  in 
Taylor  on  Ev.,  before  cited,  the  fact  of  "the  jury  not  being 
charged  with  bis,  (the  husband's)  interest  at  the  time  of  the 
trial,  renders  the  wife  competent.  In  Phillips  on  Evidence,  p. 
90,  he  says :  "  Where,  however,  of  two  or  more,  one  of  them  is 
not  upon  trial  at  the  time  when  the  others  are  tried,  the  wife 
of  the  party  not  upon  trial  is  admissible  as  a  witness,"  citing 
King  v.  Williams^  8.  0.  &  P.  284 ;  cited  by  Baron  Alderson,  in 
12  M.  &  W.  49 ;  King  v.  Shintdl ;  Queen  v.  Sill^  1  C.  and  Kir. 
494.    To  the  same  point  is  Wh,  Amer  C.  L.  §  768. 

"  But  although  in  these  eases  the  wife  will  be  permitted  to 
testify  against  her  husband,  it  by  no  means  follows  that  she  will 
be  compelled  to  do  so,  and  the  better  opinion  is,  that  she  may 
throw  herself  upon  the  protection  of  the  court,  and  decline  to 
answer  any  question  which  may  tend  to  expose  her  husband  to 
a  criminal  charge."    Taylor  on  Ev.  sec.  1283. 

In  Boficoe's  Nisi  Prius  Ev.  p.  176, 12  ed.,  the  rule  is  thus 
stated : 

"  There  has  been  some  confusion  between  incompetency  and 
privilege ;  and  it  was  at  one  time  thought  a  husband  or  wife 
was  in  every  case  an  incompetent  witness  with  respect  to  an} 
fiu5t  which  might  have  a  tendency  to  criminate  the  other  {Rex 
V.  Cliviger)^  but  that  decision  is  no  longer  law ;  all  subsequent 
cases,  with  one  exception,  {Rex  v.  Gleedy  3  Buss.)  treating  hus- 
h&nd  and  wife,  excepting  in  an  indictment  against  each  other,  as 
competent  witnesses. 

"  But  though  the  husband  and  wife  are  in  such  cases  compe* 
tent,  it  seems  to  accord  with  principles  of  law  and  humanity 
that  they  should  not  be  compelled  to  give  evidence  which  tends 
to  criminate  each  other;  and  in  Rex  v.  All  Saints j  6  M.  and  S. 
184,  Bailey,  J.,  said,  that  if  the  witness  had  thrown  herself  upon 
the  protection  of  the  court,  on  the  ground  that  her  answer 
might  tend  to  criminate  her  husband,  he  thought  she  would 
have  been  entitled  to  it." 

The  same  doctrine  is  recognized  in  Boscoe's  Orim.  Ev.  See 
peaces  147-148. 

There  are  a  number  of  cases  in  which  the  wife  has  been  ad- 
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mitted  to  testify  a^inst  her  husband  when  separately  tried,  or 
in  which  the  principle  has  been  distinctly  recognized. 

In  the  Commonwealth  v.  Eadand^  a  case  determined  in  the 
Supreme  Judicial  Court  of  Massachusetts  (1  Mass.  15),  the  ap- 
plication was  to  admit  the  wife  where  her  husband  was  on  trial 
jointly  with  other  defendants.  The  court  (Strong,  Sedgwick, 
Bewail,  and  Thatcher,  Justices)  ruled  unanimously  that  she 
could  not  be  examined.  But  sav  the  court,  *'  To  have  had  the 
benefit  of  her  testimony  they  should  have  moved  to  be  tried 
separately  from   the  husband,  which  the   court  would  have 

Granted  had  this  been  assigned  as  the  reason  for  the  motion." 
'his  court  has  long  been  distinguished  for  the  learning  and 
ability  of  its  judges,  and  for  this  reason  the  case  last  cited 
would  seem  to  be  entitled  to  great  weight 

In  Wizon  v.  The  People^  6  Parker  Or.  C.  119,  it  was  held 
that  the  wife  of  a  co-defendant,  not  on  trial,  might  be  examined 
for  the  commonwealth  against  the  other  defendant  when  he  is 
separately  tried.  The  same  point  was  decided  in  State  v.  An- 
thony^ 1  McCord,  285,  while  in  Staie  v.  Worthingtony  31  Maine, 
62,  it  was  ruled  that  where  one  of  two  joint  defendants  defaulted 
on  his  recognizance,  his  wife  was  held  a  competent  witness  for 
the  other. 

The  only  case  cited  by  the  defendant  which  I  regard  as  in 
direct  conflict  with  this  principle  is  People  v.  Colbum^  1  Wheel- 
ing Cr.  C.  479.  In  that  case  John  Colburn  and  Elizabeth  Weir 
were  indicted  for  forgery.  The  former  only  was  placed  upon 
trial,  Mrs.  Weir  never  having  been  arrested.  A  nolle  prosequi 
was  entered  as  to  her,  but  the  recorder  rejected  the  testimony 
of  her  husband  as  a  witness  for  the  commonwealth.  Says 
Recorder  Riker,  "  The  prosecutor's  wife  is  a  party  to  the  record, 
and  the  testimony  on  this  might  be  such  that  the  common- 
wealth would  feel  bound  to  issue  a  warrant  for'  her  apprehen- 
sion. Evei^a  nolle  prosequi  by  the  district' attorney  would  not 
be  a  conclusive  discharge.  She  would  still  be  liable  to  arrest 
and  trial.  Had  she  been  tried  and  acquitted  by  a  jury  the  hus- 
band might  then  be  a  witness  against  the  prisoner,  for  his  testi- 
mony could  not  in  that  case  inculpate  his  wife."  This  was 
evidently  an  unconsidered  case';  no  authorities  were  cited  by 
the  recorder,  and  his  decision  lacks  the  weight  of  authority. 

State  V.  Bradley^  9  Rich.  Law  (S.  C),  lo8,  cited  by  defend- 
ant upon  this  point,  is  against  him.  In  that  case  the  husband 
was  jointly  indicted  with  another,  but  was  not  upon  trial.  The 
wife  was  admitted  to  testify  for  the  prisoner  on  trial,  but  was 
not  permitted  to  state  anything  which  would  criminate  her 
husband.  We  have  already  seen  that  if  competent  to  testily 
for  the  prisoner  on  trial,  she  was  competent  to  testify  against 
him. 
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But,  aside  from  the  conBiderations  above  noted,  what  right 
has  the  prisoner  to  object  to  the  testimony  of  the  witness  upon 
the  ground  that  she  is  the  wife  of  a  co-defendant  ?  The  privi- 
lege  and  it  is  only  a  privilege which  exempts  the  wife  is 

not  his.  It  is  properly  the  privilege  of  the  husband.  If  the 
commonwealth  nad  called  Washington  Paynter  to  the  stand, 
the  prisoner  could  not  have  objected.  The  witness  might  have 
claimed  his  privilege  and  declined  to  answer.  But  that  he 
would  have  been  a  competent  witness  for  the  commonwealth,  if 
willing  to  testify,  is  too  well  settled  to  need  authority  ;  and  if 
the  husband  be  competent,  why  not  the  wife  ? 

I  have  so  far  considered  only  the  general  rule  as  applicable 
to  husband  and  wife.  I  pro()ose  to  go  a  step  further  and  ex- 
amine the  exceptions  to  the  rule,  and  to  see  whether  this  case 
comes  within  any  of  the  exceptions.  It  is  well  known  that 
hardly  a  week  passes  in  our  criminal  court  in  which  the  testi- 
timony  of  a  wife  is  not  received  against  her  husband.  In  many 
instances  the  husband  is  convicted  and  sentenced  upon  the 
unsupported  testimony  of  the  wife.  And  this  is  not  because 
such  testimony  may  not  impair  the  harmony  of  the  domestic 
relations,  but  because  there  are  other  and  higher  interests  which 
demand  that  in  certain  cases  the  mouth  of  the  wife  shall  not 
be  closed,  even  though  she  open  it  only  ^  charge  her  husband 
directly  with  crime. 

The  exceptions  to  the  general  rule  are  such  as  arise  from  the 
necessity  of  the  case,  partly  for  the  protection  of  the  life  and 
liberty  of  the  wife,  and  parti v  for  tne  sake  of  public  justice. 
In  all  manner  of  offences  mvolving  personal  injury  to  the  wife, 
or  affecting  her  liberty,  she  has  been  allowed  to  testify  directly 
against  her  husband.  Thus  a  woman  is  a  competent  witness 
against  a  man  indicted  for  forcible  abduction  and  marriage,  if 
the  force  were  continuing  upon  her  until  the  marriage,  of  which 
fact  she  is  also  a  competent  witness,  and  this  by  the  weight  of 
the  authorities,  notwithstanding  her  subsequent  assent  and 
voluntary  cohabitation ;  for  otherwise  the  offender  would  take 
advantage  of  his  own  wrong.  Greenleaf,§  343,  citing  numerous 
cases«  In  a  case  before  Mr.  Baron  Hulloch,  where  the  defend- 
ants were  charged,  in  one  count,  with  a  conspiracy  to  carry 
away  a  young  lady  under  the  age  of  sixteen,  from  the  custody 
appointed  by  her  father,  and  to  cause  her  to  marry  one  of  the 
defendants,  and  in  another  count  with  conspiring  to  take  her 
away  by  force,  being  an  heiress,  and  to  marry  her  to  one  of  the 
defendants,  the  learned  judge  was  of  opinion  that  even  assum- 
ing the  witness  to  be  at  the  time  of  the  trial  the  lawful  wife  of 
one  of  the  defendants,  she  was  yet*a  competent  witness  for  the 
prosecution,  on  the  ground  of  necessity,  although  there  was  no 
evidence  to  support  that  part  of  the  indictment  which  charged 
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force ;  and  also  on  the  ground  that  the  latter  defendant,  by  his 
own  criminal  act,  could  not  exclude  such  evidence  against  him- 
self. Wakefidd's  Case,  2  Lewin's  Cr.  C.  1,  20,  279;  2  Ross. 
605  ;  2  Stark.  Ev.  402  (n),  2d  ed.  1  Roecoe's  Cr.  Ev.  151.  In 
Lord  Audlet/a  Case,  who  was  tried  before  the  House  of  Lords 
in  1631,  as  a  principal  in  the  second  degree  for  a  rape  upon  his 
own  wife,  she  was  permitted  to  testify.  3  Howell's  St.  Tr.  402. 
Upon  the  trial  the  following  question  was  propounded  to  the 
judges:  "Whether  the  wife  in  this  case  might  be  a  witness 
against  her  husband  for  the  rape?"  and  the  answer  was,  "  She 
might :  for  she  was  the  party  wronged,  otherwise  she  might  be 
abused.  In  like  manner  a  villein  (vassal)  might  be  a  witness 
against  his  lord  in  such  cases." 

This  case  was  at  one  time  thought  not  to  be  law,  but  it  is 
now  reco^ized  in  all  the  leading  text  books.  In  all  cases  of 
personal  injuries  committed  by  the  husband  or  wife  against 
each  other,'  the  injured  party  is  a  competent  witness  against 
the  other.  So  in  cases  anecting  the  marital  rights  and  duties 
the  wife  has  been  held  com^tent.  In  NatharCs  Ca^,  2  Brew^ 
ster,  149,  the  wife  was  admitted  to  prove  both  the  desertion 
and  the  marriage,  and  such  is  the  constant  practice  in  tliis  court 
in  like  cases. 

Upon  the  like  ground  of  necessity  the  wife  has  been  permitted 
to  prove  certain  secret  facts,  which  no  one  but  herself  could 
know.  Thus,  upon  an  appeal  against  an  order  of  filiation,  in 
the  case  of  a  married  woman,  she  was  held  a  competent  wit- 
ness to  prove  her  criminal  connection  with  the  defendant, 
though  ner  husband  was  interested  in  the  event.  Greenleaf, 
sec.  344.     Com.  v.  Shepherd,  6  Bin.  283. 

Recent  legislation  in  England,  in  this  State,  and  many  of  the 
other  States  of  the  Union,  as  well  as  the  cuirent  of  judicial 
decision,  indicate  the  policy  of  the  law  to  be  not  to  impose 
any  unnecessary  restrictions  upton  the  comjpetency  of  wit- 
nesses, but  to  permit  questions  affecting  their  interest  or 
prejudices  to  go  to  their  credibility.  In  this  State  the  law 
allowing  the  parties  to  a  suit  to  testify  has  been  extended  to 
the  parties  in  a  divorce  suit.  In  view  of  all  these  facts,  for 
us  now  to  return  to  the  exploded  doctrine  of  ifea:  v.  Climger 
would  be  to  take  a  retrograde  step,  without  sound  reason 
and  authority  to  sustain  us. 

Prom  the  authorities  cited  we  may  safely  deduce  the  follow- 
ing rules,  viz. : — 

First.  That  although  the  ^neral  rule  undoubtedly  is  that 
husband  or  wife  may  not  testify  against  each  other,  yet  in  col- 
lateral proceedings  they  may  testify  to  facts  tending  to  crim- 
inate each  other. 
.   Second.  That  where  upon  a  joint  indictment  there  is  a  sep* 
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arate  trial,  the  husband  or  wife  of  the  defendant  not  upon  trial 
is  not  necessarily  an  incompetent  witness  for  the  commonwealth. 
If  willing  to  be  examined,  he  or  she  is  competent,  except  per- 
haps, where  the  offence  is  in  its  nature  joint,  as  in  conspiracy. 
Third.  That  while  in  such  cases  the  husband  or  wife  isaconv 

Eetent  witness  for  the  commonwealth,  it  is,  notwithstanding, 
is  or  her  privilege  to  decline  to  testify  to  such  facts  as  will 
criminate  the  other. 

Fourth.  That  husband  or  wife  may  testify  directly  against 
each  other  in  cases  of  personal  injuries  to  either  committed  by 
the  other;  and,  also,  as  to  facts  which  are  in  their  nature  secret, 
and  affecting  the  person. 

Applying  these  principles  of  law  to  the  facts  of  this  case,  we 
shall  have  no  difficulty  in  disposing  of  the  reasons  now  under 
consideration.  The  witness,  Anne  McKeon,  did  not  object  to 
being  examined.  The  objection  came  only  from  the  prisoner. 
She  was  not  offered  as  a  witness  against  her  husband  or  to  crim- 
inate him  in  any  way,  and  in  fact  made  no  reference  to  him 
during  her  examinatian-in-chief.  The  offence  was  not  necessar 
'il^  joint,  and  the  verdict  for  or  against  the  prisoner  could  not 
affect  her  husband.  Except  in  form,  the  cases  were  as  distinct 
as  though  they  were  separately  indicted.  In  form  it  was  a  pro- 
ceeding against  her  husband.  In  substance  the  inquiry  was 
purely  collateral,  for  her  husband  could  not  be  affected  by  her 
testimony.  Nothing  that  was  said  by  her,  and  no  judgment  of 
the  court  based  upon  her  evidence,  could  ever  be  received 
against  him  upon* the  trial  of  the  indictment  charging  him 
with  the  same  offence.  This,  and  not  the  form  of  the  proceed- 
ing, is  the  true  test  of  the  admissibility  of  the  testimony. 

But  it  is  submitted  that  she  was  a  competent  witness  for 
another  reason.  The  offence  was  of  a  secret  nature,  affecting 
the  perpon  of  the  wife.  The  indictment  charges  that  the 
crime  was  committed  with  the  aid  of  certain  instruments  and 
drugs.  It  involved  an  act  of  personal  violence  to  the  wife.  It 
is  conceded  that  if  an  assault  and  battery  had  been  charged, 
she  would  have  been  competent.  But  we  must  look  at  the 
substance  of  the  offence  laid  as  well  as  the  forn^  But  even  in 
the  latter  aspect  it  is  to  be  observed  that  the  bill  charges  the 
offence  to  have  been  committed  with  **  force  and  arms,"  etc. 
And  this  is  a  matter  of  substance.  Its  omission  would  have 
been  fatal.  Nor  is  there  anything  to  show  that  the  witness 
was  a  consenting  party.  In  no  part  of  her  testimony  did  she 
6aj(  that  she  consented  to  the  operation  for  the  purpose  of  pro- 
curing a  miscarriage.  The  evidence  does  not  show  that  she 
knew  the  nature  or  the  effect  of  the  operation.  She  says  she 
went  to  the  prisoner's  office  to  be  examined.  The  question 
whether  her  object  was  not  to  procure  an  abortion  was  ob* 
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jected  to  by  the  prisoner's  counsel,  and  ruled  out  by  the  court. 
In  the  absence  of  proof,  there  can  be  no  presumption  that  she 
consented  to,  and  was  a  participant  in,  a  felony.  In  such  case 
if  the  mouth  of  the  wife  is  to  be  closed  bv  an  inflexible  rule 
of  law,  any  wife  who  could  be  deceived  by  her  husband,  and  a 
corrupt  physician,  might  have  a  miscarriage  'brought  on,  and 
the  law  be  utterly  impotent  to  punish  either.  Some  of  the 
counts  charge  the  offence  to  have  been  committed  by  the  use 
of  certain  drugs.  Any  married  lady  might  be  made  the  vic- 
tim of  such  a  crime  as  this  by  the  use  of  the  latter  means. 
Surely,  if  there  ever  was  a  case  of  secret  crime,  aflfecting  the 
person  of  a  woman,  in  which  she  ought  to  be  at  liberty  to 
speak,  it  is  this.  Shall  we  say  that  a  woman  may  be  a  wit- 
ness to  prove  her  marriage  in  a  desertion  case — a  fact  ordina- 
rily susceptible  of  proof  by  other  witnesses — ^and  hold  that 
where  her  offspring  has  been  destroved  in  her  womb  by  her 
husband  and  a  physician  conveniently  called  in  for  that  pur- 
pose, that  she  is  an  incompetent  witness,  not  on  the  trial  of 
her  husband,  but  of  the  physician?  I  know  of  no  case  in 
which  the  rule  of  necessity  before  referred  to  applies  with 
greater  force  than  to  the  one  now  under  consideration. 

It  would  seem,  therefore,  that  the  objection  to  the  cQjmpo- 
tency  of  this  witness  was  not  well  taken. 

The  eleventh  reason  I  do  not  regard  as  important.  The  in- 
structions complained  of  amounted  practically  to  this:  that 
the  district  attorney  advised  the  witness  when  she  went  upon 
the  stand  that  she  was  not  bound  to  answer  any  questions 
which  would  criminate  her  husband.  This  was  a  proper  in- 
struction, and  would  have  been  given  by  the  court,  if  asked 
for. 

The  twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  and  eighteenth  reasons  refer  to  alleged  errors  of 
the  court  in  refusing  to  compel  the  witness,  Anne  Paynter,  to 
answer  certain  questions  asked  her  upon  cross-examination. 
As  before  stated,  the  witness  did  not  mention  the  name  of  her 
husband  upon  her  examination-in-chief.  In  speaking  of  one 
of  her  visits  to  the  prisoner,  she  said  "  We'  went  to  Dr.  Reid's 
office."  Upon  her.  cross-examination  she  was  asked  who  she 
meant  by  "  we."  This  question  she  declined  to  answer,  upon 
the  ground  that  it  would  criminate  her  husband,  and  this  ob- 
jection was  sustained.  And  again,  upon  cross-examination, 
she  was  asked :  "  On  these  occasions,  when  you  say  Dr.  Reid 
(the  defendant)  operated  on  you,  who  was  present  ?"  Which 
question  the  witness  declined  to  answer  for  a  like  reason,  and 
with  a  similar  result. 

It  was  urged  that  the  witness  had  told  but  a  part  of  the 
truth,  whereas  the  law  requires  the  whole  truth,  and  that  by 
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volnntarily  going  upon  the  stand  she  waived  her  privilege  and 
was  bound  to  disclose  all  she  knew  upon  the  subject. 

"Where  a  witness  is  sworn  to  tell  the  whole  truth,  it  means  to 
tell  so  much  of  the  truth  as  may  be  competent  evidence.  He 
also  takes  the  oath  subject  to  the  rule  of  law  which  allows  him 
to  decline  to  answer  questions  which  will  criminate  him. 

It  is  perhaps  true  that  where  a  witness,  after  being  cautioned 
that  he  is  not  bound  to  disclose  a  criminal  transaction  in  which 
he  was  criminally  concerned,  understandin^ly  waives  his  privi- 
lege, and  goes  on,  he  cannot  afterwards  claim  his  privilege,  but 
must  state  the  whole  transaction.  In  Sharswood  s  Starkie  on 
Evidence,  the  law  is  so  stated  in  note  to  page  206.  But  there 
are  authorities  which  hold  that  the  privilege  may  be  claimed  at 
any  time.  But  I  do  not  deem  it  necessary  to  discuss  the  prin- 
ciple at  length,  nor  the  large  number  of  authorities  collected 
by  the  counsel  for  the  defendant  upon  pages  44,  45,  46,  of  their 
paper  book,  for  the  reason  that  this  case  rests  upon  different 
pnneiples.  So  far  as  the  evidence  shows,  the  witness,  Anne 
l^aynter,  did  not  go  on  the  stand  to  testify  as  to  any  transac- 
tion in  which  she  was  a  guilty  party,  ohe  had  no  need  to 
shield  herself,  nor  did  she  decline  to  answer  any  question  upon 
the  ground  that  it  would  tend  to  criminate  herself.  The  privi- 
lege she  claimed  was  for  her  husband.  No^  was  she  at  any 
time  advised  by  the  court  or  counsel  that  she  need  not  testifv 
to  the  transaction  if  it  criminated  her.  The  privilege  which 
she  claimed  was  not  to  criminate  her  husband,  and  this  perhaps, 
she  could  not  waive,  as  it  belonged  as  much  to  him  as  to  her- 
self, iind  was  exclusively  for  his  benefit.  **  Where  one  party, 
though  competent,  is  not  bound  to  answer  a  particular  ques- 
tion, oecause  it  would  criminate  him,  the  husband  or  wife,  is 
not  obliged  to  answer  the  same  question."  Greenleaf,  §  487. 
Kone  of  the  cases  cited  by  defendant  are  cases  where  husband 
or  wife  claimed  the  privilege  not  to  criminate  the  other,  but  are 
all  cases  where  a  witness  had  claimed  the  privilege  not  to 
criminate  himself. 

But,  it  is  not  enough  to  show  upon  a  motion  for  a  new  trial 
that  evidence  was  improperly  rejected.  It  must  appear  that 
the  evidence  was  such  as,  if  admitted  upon  the  second  trial, 
ought  to  produce  a  different  verdict.  The  Supreme  Court  have 
repeatedly  held,  that  they  will  not  reverse  for  errors  which  are 
immaterial,  and  not  affecting  the  result.  In  this  case  it  is  dif- 
ficult to  see  how  the  verdict  could  have  been  difierent  had  the 
questions  referred  to  been  answered.  If  the  object  of  the  pris- 
oner was  to  contradict  the  witness,  it  is  evident  her  husband  ' 
could  not  have  been  called  for  that  purpose,  for  the  reason  that 
he  was  a  co-defendant ;  if  some  person  other  than  her  husband 
was  present,  that  fact  was  as  well  known  to  the  prisoner  as  to 
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the  witness,  and  the  former  could  have  called  him  or  her  to  the 
stand.  The  learned  counsel  evidently  assumed  that  the  only  p^** 
eon  present  was  the  hushand  of  the  witness,  from  their  entire 
fieglect  by  a  change  of  the  form  of  the  question,  to  ascertain 
whether  some  person,  not  the  husband  was  there.  Such  course 
was  open  to  them,  had  they  desired  to  attack,  by  such  persoiL 
or  persons,  the  credibility  of  the  witness.  Such  offences  are  not 
generally  committed  in  the  presence  of  an  unnecessary  number 
of  spectators,  and  I  can,  therefore,  readily  understand  the  reason 
why  the  learned  counsel  omitted  further  to  cross-examine  the 
ndtness  on  this  point.  All  of  the  facts  connected  with  this 
transaction  as  between  the  prisoner  and  the  witness,  were  de- 
tailed by  the  latter.  It  could  not  have  helped  the  former  for 
the  witness  to  have  stated  that  her  husband  was  present,  or 
even  that  he  was  a  participant  rn  the  offence.  I  cannot  see 
that  the  prisoner  has  been  injured  by  this  ruling. 

The  other  question  which  the  witness  dechned  to  answer 
Upon  cross-examination  was  this:— "Did  you,  on  the  Sunday 
evening  after  the  Thursday  evening  on  which  vou  say  the  child 
was  born  Lave  connection  with  any  man?  This  was  not 
cross-examination.  If  material  to  the  defence,  it  could  not  be 
brought  out  in  that  wav.  Nor  does  the  case  come  within  the 
rule  of  The  Peopte  v.  Madam  ItesielU  2  Barb.  216,  in  which  the 
court  say,  ^^  The  witness  in  this  case  had  voluntarily  proclaimed 
her  own  infamy  in  having  constant  illicit  intercourse  with  one 
individual  for  nearly  a  year,  and  in  aiding,  at  least,  in  procuring 
an  abortion  of  her  child,  for  the  purpose  of  fixing  a  criminal 
charge  upon  the  defendant.  She  thereby  precluded' herself  from 
claiming  any  privilege  of  not  answering  questions  of  a  similar 
t^haracter,  if  they  related  to  the  same  point."  Without  in  any 
manner  questioning  the  law  of  that  case,  it  is  sufficient  to  say 
that  the  facts  are  widely  different.  Here  the  witness  had  not 
voluntarilv  proclaimed  her  own  infamy  at  all.  The  only  thing 
fifhe  said  from  which  such  a  charge  could  be  inferred  was  that 
she  was  a  single  woman  at  the  time  the  offence  was  committed. 
'The  question  to  which  this  answer  was  responsive,  was  not 
legal  cross-examination,  nor  wns  it  material,  as  no  such  issue 
was  raised  by  the  pleadings. 

The  nineteenth  reason  alleges  error  in  not  affirming  the 
prisoner's  first  point.  The  point  is  not  set  out  in  the  reason, 
but  it  was  substantially  that  there  was  no  evidence  that  the 
said  Anne  McKcon  was  pregnant  and  quick  with  child,  as  laid 
in  the  fifth,  sixth  and  seventh  counts  of  the  said  indictment. 

I  declined  to  say  to  the  jury  that  there  was  no  such  evidence, 
in  which  I  can  see  no  error. 

I  did  not  charge  the  jury  precisely  as  stated  in  the  twentieth 
reason.    On  the  contrary,  1  charged  as  follows : — 


Commonwealth  t;..  Reio.  199 

"In  order  to  convict  under  the  fifth,  sixth  and  seventh 
counts,  the  jury  must  be  satisfied  from  the  evidence  that  Anne 
McKeon  was  pregnant  and  quick  with  child,  and  that  the 
illegal  acts  charged  in  the  bill,  or  some  of  them,  resulted  in  the 
death  of  the  child  of  which  she  was  quick." 

I  further  stated  to  the  jury,  in  explanation  of  the  terra, 
"quick  with  child,"  that  quickening  is  the  incident,  not  the 
inception  of  vitality- 

I  am  uiiable  to  see  any  error  in  this.  It  was  formerly  held 
that  quickening  was  the  commencement  of  vitality  with  the 
foetus,  betbre  which  it  could  not  be  considered  as  existing.  But 
this  view  is  no  longer  held  by  our  most  eminent  writers.  I>r. 
Gray  calls  it  ah  "  exploded  "  doctrine.  Med.  Juris.  133.  See 
also  W.  &  S.  Med.  Juris.  344--&  Dr  Beck  in  his  excellent 
work  on  medical  jurisprudence^  vol.  1,  p.  173,  says: — 

"The  motion  erf  the  foetus,  when  felt  oy  the  mother,  is  called  . 
quickening.  It  is  important  to  understand  the  sense  attached 
to  the  word  formerlv  and  at  the  present  day.  The  ancient 
opinion,  and  on  wiiich,  indeed,  the  laws  of  some  countries  have 
been  founded,  was  that  the  foetus  became  animated  at  this 
period ;  that  it  acquired  a  new  mode  of  existence.  This  is  alto- 
gether abandoned.  The  foetus  is  certainly,  if  we  speak  physio- 
logically, as  much  a  living  being  immediately  after  conception 
as  at  any  other  time  before  delivery ;  and  its  future  progress  is 
but  the  development  and  increase  of  those  constituent  princi* 
pies  which  it  then  receives."  To  the  same  point  is  Orfila,  a 
very  high  authority.  See  Traits,  de  M6decine  Legale,  Paris, 
1848,  vol.  1,  p.  226.  , 

In  a  leading  English  case,  in  an  investigation  before  a  jury  of 
matrons,  Gurney,  J^.,  said,  after  taking  medical  counsel :  "  Quick 
with  child  is  having  conceived ;  with  quick  child  is  where  the 
child  has  quickened."  R.  v.  Wyeherly,  8  C.  &  P.  265.  This 
principle  is  recognized  by  Wharton,  vol.  2,  p.  1230,  and  is  the 
modern  doctrine  upon  this  subject. 

I  have  no  recollection  of  the  facts  referred  to  in  the  twenty- 
first  reason,  but  presume  I  gave  the  jury  some  information 
asked  for  by  them  when  they  came  back  to  the  court  room.  I 
do  not  see  any  error  in  this,  nor  was  this  reason  pressed  upon 
the  argument. 

Nor  can  I  see  any  error  in  that  portion  of  the  charge  referred 
to  in  the  twenty-second  reason.  I  said  to  the  jury  that  there 
was  no  evidence  that  the  foetus  was  dead  prior  to  the  operation, 
atid  that  in  the  absence  of  any  such  evidence  they  would  have 
no  right  to  presume  its  death.  The  learned  and  very  able  argu- 
ment upon  this  point  has  failed  to  show  me  wherein  I  was 
wrong.    The  foetus  is  a  living,  not  a  dead  thing,  and  where  life 
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has  once  been  shown  to  exist,  it  is  presumed  to  continue,  until 
the  (contrary  is  made  to  appear. 

The  twenty-third,  twenty-fourth,  twenty-fifth  and  twenty- 
sixth  reasons  are  the  usual  formal  ones,  that  the  verdict  is 
against  the  law,  the  evidence,  and  the  weight  of  the  evidence. 
I  liave  already  endeavored  to  demonstrate  that  the  verdict  was 
not  against  the  law.  Careful  examination  and  reflection  have 
failed  to  satisfy  me  that  it  is  against  either  the  evidence  or  the 
weight  of  the  evidence.  On  the  contrary  I  am  unable  to  see 
how  the  jury  could  properly  have  arrived  at  any  other  result. 

I  am  not  unmindful  of  the  fact  pressed  upon  me  with  great 
eloquence  and  zeal  by  the  counsel  for  the  defence,  that  this  case 
is  of  supreme  importance  to  the  prisoner.  I  am  aware  that 
this  decision  involves  the  destruction  of  all  the  prisoner's 
hopes  in  the  future,  so  far  as  this  world  is  concerned.  But 
it  must  be  remembered  that  he  has  brought  this  ruin  upon 
himself — not  in  any  high  calling,  or  with  any  exalted  aim,  but 
in  the  prosecution  of  a  dark  and  infamous  crime.  Nor  must 
the  fact  be  lost  sight  of  that  I  owe  a  duty  to  society,  and  one 
which  rises  far  ahove  any  considerations  personal  to  the  pris- 
oner. That  duty  and  the  law,  which  I  am  bound  faithfully  to 
administer,  require  that  judgment  should  be  entered  upon 
this  verdict. 

There  are  three  reasons  filed  in  support  of  the  motion  in 
arrest  of  judgment.  They  were  not  seriously  pressed  upon  the 
argument,  and  after  examination  I  have  no  hesitation  in  say- 
ing that  none  of  them  are  sustained  by  the  law. 

In  view  of  the  importance  of  the  principles  involved  in 
this  case,  I  have  submitted  this  opinion,  and  the  elaborate 
paper  books  of  the  prisoner  and  the  commonwealth  to  my 
colleagues,  all  of  whom  concur  in  the  conclusions  above 
indicated. 

The  rule  for  a  new  trial  is  refused,  and  the  motion  in  arrest 
of  judgment  is  overruled. 

[Legal  Oasette,  Jone  le,  im,  Vol.  S,  p.  185.] 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity 

WILLIAMSON  ▼.  BECK  et  al. 

Foreign  attachment  does  not  lie  against  the  personal  representatives  of  a  decedent. 

Opinion  by  Paxson,  /.    Delivered  June  10th,  1871. 

This  was  a  rule  to  show  cause  why  the  writ  of  foreign  attach- 
ment, issued  in  the  above  case,  should  not  be  quashed  as  to 
Frank  Beck,  executor  of  Samuel  Beck,  deceased. 
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Foreign  attachment  does  not  lie  in  this  State  against  an 
executor  for  a  debt  due  from  his  testator,  for  the  reason  that  it 
would  interfere  with  our  statute  regulating  the  distribution  of 
the  estates  of  decedents.  It  would  enable  the  attaching  credi- 
tor to  disturb  the  order  of  the  payment  of  debts  prescribed  by 
law  The  cases  cited  by  the  plaintiff  do  not  sustain  his  case. 
Fitch  V.  jRo55,  4  S.  &  R.  557,  merely  decides  that  the  death  of 
the  defendant  in  the  attachment  after  final  judgment,  does  not 
dissolve  it.  That  is  a  very  different  question  from  the  one  now 
before  us. '  On  the  other  hand,  MeUoombe  v.  DrineWs  JExW^  2 
D.  13;  and  Pringle  v.  Black's  Executor^  Ibid.  97;  are  full  to 
the  point,  that  a  foreign  attachment  will  not  lie  against  the 
repi'esentative  of  a  deceased  person  for  the  debt  of  the  latter ; 
and  the  same  principle  is  recognized  in  Bushel  v.  The  Ins.  Co.^ 
15  S.  &  E.  173 ;  Bank  v.  Call^  4^in.  371 ;  and  a  number  of  other 
cases.  Aside  from  authority,  the  case  is  too  clear  upon  princi- 
ple to  need  illustration. 

Rule  absolute. 

[Legal  Gazette,  June  16, 1871,  Vol.  8,  p.  18S.] 


Court  of  Common  Pleas,    Philadelphia  County. 

In  Equity. 

METZ  BROS.  V.  PARNHAM  et  al. 

1.  An  account  will  not  be  decreed  where  the  plaintiffs  are  indebted  to  the  defendant. 

8.  Nor  will  an  Injnnction  to  restrain  defendants  In  the  bill  from  suing^  at  law.  be 
granted  where  the  claims  of  the  pUlntlffs  in  the  bill  asralnst  the  defendants,  can 
be  adjudicated  in  snch  snit,  the  debtors  cannot,  by  becoming  themselves  plaintilfs, 
force  the  creditors  into  any  particular  furum. 

Opinion  by  Paxson,  J.    Delivered  June  10th,  1871. 

This  was  a  motion  to  continue  a  special  injunction,  and  for 
an  account.  The  plaintiffs  allege  that  they  are  the  manu- 
facturers of  an  article  of  merchandise  called  "  The  Grand 
Duchess  Skirt,"  and  that  in  the  year  1868,  they  made  an  agree- 
ment with  the  defendants,  by  which  the  latter  agreed  to  re- 
ceive on  consignment  all  of  plaintiffs'  goods,  making  advances 
thereon  to  the  extent  of  sixty-six  and  two-thirds  per  cent,  on 
their  market  price,  and  also  to  loan  plaintiffs  the  sum  of 
$20,000,  to  enable  them  to  carry  on  their  business.  The 
plaintiffs  continued  to  consign  their  goods  to  defendants 
during  the  years  1868  and  1869,  until  the  month  of  December, 
of  the  latter  year,  when  the  latter  retired  from  the  commis- 
sion business.  The  plaintiffs  allege  that  the  defendants  sacri- 
ficed their  goods,  that  they  sold  them  out  of  season  in  lai^e 
(quantities,  and  in  violation* of  instructions,  and  below  the 
limit  placed  thereon  by  plaintiffs.    One  large  sale  to  N.  B. 


202  Metz  Bfios.  V.  Farnhah  bt  XL. 

Claflin  k  Co.,  in  the  latter  part  of  1869  amounting  to  $79,000 
ie  specially  referred  to  as  an  instance  of  such  sacrifice.  The 
latter  further  allege  that  althou8:h  the  defendants  claim  a 
lar^e  balance  due  tnem,  yet  if  said  defendants  should  be  re- 
quired  to  account,  as  in  law  and  equity  they  are  bound  to  do^ 
for  the  goods  consigned  to  them  at  the  prices  at  which  they 
were  limited,  and  wrongful  allowances,  made  without  au- 
thority, be  stricken  out,  and  the  proper  charges  and  allow- 
Bnces  of  interest  made,  a  lar^  balance  would  be  found  to  be 
due  the  plaintiffs  from  the  said  defendants. 

The  plaintiffs  further  allege  that  the  defendants  have  lately 
threatened  to  institute  legal  proceedings  for  the  balance 
claimed  by  them ;  and  it  was  to  restrain  tnem  from  so  doing 
that  the  plainti£b  ask  to  have  this  special  injunction  con- 
tinued. 

The  defendants  have  submitted  a  number  of  affidavits,  in 
which  they  deny  the  equities  of  the  plaintiffs'  bill ;  and  further 
allege  that  the  plaintiffs  are  indebted  to  the  defendants  over 
and  above  all  goods  consigned  to  and  sold  by  them,  in  the  sum 
of  fifty-one  thousand  dollars. 

The  affidavits  establish  very  clearly  that  the  plaintiffs  are 
indebted  to  the  defendants  in  a  very  considerable  sum.  This 
appears  from  the  lettera  of  the  plaintiffs  themselves.  The  cor- 
resj)ondence  shows  that  the  latter  were  being  pressed  by  the 
defendants  for  a  settlement  of  the  balance  due  the  latter,  the 
question 'at  issue  being  the  amount  of  the  balance,  not  its 
existence.  Under  such  a  state  of  facts  are  the  plaintiffs  entitled 
to  an  account,  and  while  such  a  proceeding  is  pending  to  an 
injunction  restrainiiig  the  defendants  from  proceeding  at  law 
to  recover  a  judgment  for  the  balance  claimed  to  be  due  to 
them? 

In  a  bill  praying  for  an  account,  it  is  necessary  to  aver  that 
there  is  a  balance  aue  the  plaintiff  from  the  defendant ;  with^ 
out  such  averment,  stistained  by  proof  to  satisfy  the  mind  of 
the  chancellor,  he  will  not  decree  an  account.  Account  for 
what  ?  If  the  defendant  owes  nothing  why  should  he  account 
to  the  plaintiff?  In  Camvbell  v.  Campbell^  4  Hoist's  Oh.  R. 
743,  it  was  held,  that  the  chancellor  not  only  may,  but  ought 
to  refuse  an  account,  if  he  is  satisfied  upon  the  evidence  that 
nothing  is  due  the  plaintiff;  and  in  Vdmer  v.  McCauley^  de- 
cided in  this  court  on  June  11th,  1870^  the  bill  was  dismissed 
upon  this  ground. 

The  attempt  to  restrain  the  defendants  from  proceeding  at 
law  to  recover  a  judgment  against  the  plaintiffs  for  a  balance 
admitted  to  be  due  from  them  is  equally  indefensible.  There  is 
no  rule  of  equity  which  prevents  a  creditor  from  commencing 
suit  against  his  debtor  in  any  court  he  may  select,  which  has 
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jurisdiction  of  the  claim.  The  effect  of  this  proceediiiff  would 
be  not  only  to  restrain  the  creditors,  the  admitted  creditors  of 
the  defendant,  from  proceeding  at  law,  but  to  compel  them  to 
come  in,  and  submit  to  the  jurisdiction  and  the  tribunal 
selected  by  the  defendant  That  it  is  not  competent  for  the 
latter  to  do  this  is  manifest. 

Nor  is  it  easy  to  see  how  the  rightfe  of  plaintiffs  can  be  pre- 
judiced by  this  view  of  the  case.  If  the  defendants  omit  to 
commence  proceedings  at  law,  the  latter  will  lose  their  debt. 
If  they  bring  such  suit  the  plaintiffs  in  this  bill  as  defendants 
in  that  suit,  have  a  full  ana  complete  remedy.  That  which 
they  complain  of  here  can  be  set  up  as  a  defence.  Every  ground 
of  equitable  relief  allesed  in  their  bill  would  be  admissible  at 
law  under  proper  pleadings.  Equity  may  or  may  not  furnish 
a  more  convenient  processl)y  which  to  adjust  the  rights  of  the 
parties,  but  it  is  not  competent  for  the  debtor,  by  coming  into 
that  torum,  to  prevent  his  creditor  from  pursuing  his  remedy 
at  law. 

The  decree  for  an  account  is  refused,  and  the  injunction 
dissolved. 

[Legal  Gfttetie,  June  1«,  1871,  VoL  8,  p.  188.] 


Orphans*  Court,  Philadelphia  County. 


MILLIGAN'S  ESTATE. 

1.  A  surcharge  in  •  graardlan's  account  with  his  tfilnor,  of  an  amount  which  appears 
by  the  record  to  have  been  a  balaoce  on  hand  on  a  fourth  account  filed  in  another 
Stjite,  of  the  executor  of  the  mldor's  testator,  witliout  any  evidence  sliowins:  thai 
the  jcuardian  received  tlie  money,  and  in  the  face  of  his  testimony  that  he  had 
changed  himself  with  all  the  money  received  by  him,  is  erroneous. 

9.  Where  one  of  the  minors,  after  comtn^  of  age,  stales  an  account  with  his  g^iardlan, 
and  asica  the  auditor  to  conUrm  it.  and  the  guardian  agrees,  tt  is  error  In  the  audi* 
tor  to  make  a  surcharf^e  against  the  guardian  in  such  account. 

8.  Sect.  8,  rule  Hi.,  of  the  Orphans'  Court,  and  the  act  of  Assembly  of  14th  April, 
1870,  governing  auditors'  tin,  will  always  be  enforced  by  the  court  on  exceptions 
filed. 

Sur  exceptions  to  auditor's  report. 

Opinion  by  Paxson,  J.    Delivered  June  24th,  1871. 

The  most  important  exception  in  this  case  is  to  the  item  of 
$1,401.83,  with  a  portion  of  which  the  auditor  has  surcharged 
the  accountant.  I^e  facts  upon  which  he  made  this  surcharge 
are  substantially  as  follows : 

The  entire  fund  in  the  hands  of  the  guardian  was  derived 
from  the  estate  of  James  P.  Gannon,  late  of  Washington,  D.  C. 
His  will  contains  the  two  followinff  provisions,  viz. : 

1st.  That  five  thousand  dollars  should  be  invested  in  six  per 
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cent.  Btock  of  the  corporation  of  Washington,  to  be  divided  at 
the  death  of  his  wife  in  equal  shares  to  any  lawful  issue  of  the 
bodies  of  his  two  sisters,  Mary  Ann  Barton  and  Catharine 
Milligan. 

2d.  That  the  further  sum  of  five  thousand  dollars  should  be 
in  like  manner  invested  under  the  same  restrictions  and  pro- 
visions, and  interest  thereon  paid  to  Cathanne  Milligan  during 
her  life,  and  at  her  death,  the  principal,  with  interest  thereon 
from  her  death,  should  be  distributed  in  equal  shares  to  the 
lawful  issue  of  her  body. 

Catharine  Milligan  died  in  September,  1854,  leaving  five 
children  surviving  her,  three  of  whom  were  the  minors  whose 
estate  is  the  subject  of  this  account. 

George  A.  Milligan  was  appointed  guardian  of  said  minors 
by  this  court,  February  16th,  1865. 

Mary  F.  Oinnon,  the  widow,  died  on  or  about  October  29th, 
1858.  There  were  living  at  her  death  five  children  of  Catha- 
rine Milligan,  and  seven  children  of  Mary  Ann  Barton. 

The  first  five  thousand  dollars  referred  to  in  the  will  of 
James  P.  Gannon,  were  invested  by  his  executors  as  directed 
by  said  will,  and  the  proportion  thereof  due  Million's  minors, 
upon  the  death  of  the  widow,  was  received  by  the  guardian, 
and  has  been  brought  into  his  account. 

No  investment  appears  to  have  been  made  by  the  executors 
under  the  second  provision  of  the  will,  but  the  auditor  finds 
from  a  certified  copy  of  the  accounts  of  the  executors,  filed  in 
the  Orphans'  Court  for  the  district  of  Columbia,  which  em- 
braces all  the  returns  filed  in  said  court,  that  there  appears  on 
the  third  of  February,  1855,  in  the  last  account  filed  by  them, 
a  balance  in  the  hands  of  the  executors  of  $1,401.38. 

It  did  not  appear  that  any  portion  of  this  balance  was  ever 
received  by  the  accountant,  yet  the  auditor  had  surcharged 
him,  in  stating  the  account  of  each  minor,  with  the  share  (one- 
fifth)  said  minor  would  have  been  entitled  to  of  said  sum,  if 
the  money  had  actually  been  received  by  the  guardian.  And 
he  does  so  upon  the  ground  that  it  was  the  duty  of  the  guar- 
dian to  have  collected  this  money,  and  that  in  the  absence  of 
any  reasonable  explanation  as  to  why  it  was  not  done,  he 
should  be  surcharged  therewith.  Upon  this  point  the  auditor 
says :  "  The  guardian  employed  W.  C.  Milligan  as  his  attorney 
to  collect  the  money  from  the  executors,  and  says  that  he  does 
not  know  how  much  money  W.  C.  Milligan  received  from 
"Washington  he  only  knows  how  much  he  turned  over  to  him. 
The  full  amount  that  he  accounted  for  to  me  (the  guardian)  was 
the  same  as  stated  in  my  account,  viz. :  $2,140.60.  There  is  no 
evidence  to  show  that  this  balance  of  $1,401.33  was  exhausted 
iu  expenses  for  litigation  or  otherwise;  neither  is  there  any 
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to  show  that  it  was  retained  by  the  executors  to  meet  expenses 
likely  to  accrue  to  the  estate." 

The  guardian  appears  to  have  had  a  settlement  with  the 
executors  on  the  22d  of  February,  1859.  The  account  in  which 
the  above  balance  of  $1,401.33  appears,  was  filed  about  four 
years  prior  thereto. 

A  certified  copy  of  the  account  filed  in  Washington  by  the 
executors  of  James  P.  Gannon,  with  the  proceedings  thereon, 
was  produced  upon  the  argument,  and  although  the  evidence  in 
this  case  is  not  regularly  before  us,  I  have  looked  at  the  record 
referred  to  in  order  to  see  if  it  contained  anything  to  sustain 
the  decision  of  the  auditor.  After  such  examination,  and  a 
consideration  of  the  facts  as  stated  by  him,  I  am  unable  to  con- 
cur with  him  in  his  conclusion.  The  account  of  the  executor, 
which  is  made  the  basis  of  this  surcharge,  is  a  fourth  account, 
and  does  not  upon  its  face  appear  to  have  been  a  final  account. 
It  merely  shows  a  dealing  with  the  estate,  receipts  of  money, 
and  disbursements  thereof  and  a  balance  of  $1,401.33  in  the 
hands  of  the  executors.  This  balance  may  or  may  not  belong 
to  Miligan's  minors.  There  is  nothing  upon  the  face  of  the 
account  to  show  that  it  does.  There  is  no  decree  of  any  court 
awarding  it  to  them.  There  is  a  fair  presumption  that  it  was 
not  needed  for  the  payment  of  debts,  but  there  is  no  proof  of 
that  fact.  On  the  other  hand,  we  have  the  explanation  of  the 
accountant  that  he  employed  an  attornev  to  collect  the  money 
due  his  wards  from  the  executors ;  that  ne  does  not  know  how 
much  money  his  attorney  received;  but  that  the  latter  for- 
warded him  the  sum  of  $2,140.60,  all  of  which  he  has  charged 
himself  with  in  his  account.  Under  these  circumstances,  I 
think  that  before  the  accountant  can  be  surcharged  with  any 
portion  of  this  sum  of  $1,401.33,  it  muQt  be  shown  that  it  be- 
longed to  his  wards,  and  could  have  been  collected  from  the 
executors.  It  may  also  be  a  question  of  some  doubt  how  far  a 
guardian  appointed  by  a  court  of  this  State,  can  be  surcharged 
with  assets  in  another  State  belonging  to  his  wards.  His  ap- 
pointment gives  him  no  legal  control  of  the  property  of  his 
ward  outside  of  the  commonwealth.  By  the  law  of  this  State, 
*^no  appointment  of  guardian,  made  or  granted  by  any  author- 
ity out  of  this  State,  shall  authorize  the  person  so  appointed  to 
interfere  with  the  estate,  or  control  the  person  of  a  minor  in 
this  State."  Act  of  29th  March,  1882,  section  7 ;  Purdon,  p. 
278,  pi.  36,  A  foreign  guardian  may,  in  the  discretion  of  the 
court,  be  appointed  guaraian  here  by  giving  security ;  and  the 
resident  guardian  by  our  statute,  may,  with  leave  of  court,  sur- 
render up  the  assets  to  the  foreign  guardian  upon  satisfactory 
Sroof  of  entry  of  security  by  the  latter  at  the  place  of  his  resi- 
enoe.    This,  however,  only  applies  to  cases  where  a  similar 
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rule  prevails  by  the  law  of  the  domicile  of  the  foreign  guar- 
dian. It  would,  therefore,  be  a  very  hard  rule  to  hold  a  guar- 
dian responsible  for  not  collecting  the  money  of  his  ward  in  a 
jurisdiction  where  his  appointment  as  guardian  has  no  validity. 
It  is  true,  in  this  case,  he  has  collected  a  portion  of  the  money 
to  which  his  wards  are  entitled  under  the  will  of  Mr.  Gannon, 
from  the  executors  in  Washington,  but  whether  it  was  paid 
voluntarily  or  otherwise  we  are  not  informed.  It  is  also  to  be 
observed,  that  Mrs.  Barnes,  the  only  one  of  Mrs.  Milligan's 
children  who  now  insists  upon  this  surcharge,  has  been  of  full 
age  for  some  years,  and  since  that  time  competent  to  sue  in  her 
own  right  for  her  proportion  of  said  fund.  The  rieht  of  her 
guardian^  as  such,  to  demand  payment  thereof,  ceased  upon  her 
majority,  and  if  we  were  to  surcharge  him  now,  it  is  difhcult  to 
see  how  he  could  sue  the  executors  and  recover  it  back. 

The  accountant  further  excepts,  because  the  auditor  has  re- 
ported upon  the  estate  of  Delia  A.  Milligan,  one  of  said  mi« 
nors,  who  has  been  dead  for  several  years,  and  whose  account 
was  not  before  him,  thereby  imposing  additional  costs  upon  the 
estate. 

Wm.  F.  Milligan,  one  of  the  wards,  also  excepts  to  the  costs  of 
the  audit  so  far  as  his  own  account  is  concerned,  and  alleges  that 
he  was  fully  satisfied  with  the  account  of  the  guardian  as  filed. 

We  will  consider  these  objections  together.  In  obedience  to 
a  citation,  issued  at  the  instance  of  Mrs.  Barnes,  the  guardian 
filed  a  general  account  in  the  register's  office  as  to  all  his 
wards,  some  of  whom  were  still  under  age.  This  was  evidently 
intended  as  a  triennial  account,  and  should  have  been  filed  in 
the  Orphans'  Court.  Subsequently,  he  filed  an  account  as  to 
Isabella  Barnes  only,  in  the  register's  office.  This  account 
eommenced  with  a  balance  taken  from  the  triennial  account, 
and  in  itself  was  wholly  incomplete  and  unintelligible.  Both 
accounts  were  referred  to  the  present  auditor,  whose  import  was 
excepted  to,  partly  from  the  reasons  above  indicated.  The  ex* 
eeptions  were  sustained,  the  report  set  aside,  and  this  court  on 
the  16th  of  February,  1871,  made  an  order  directing  the  audi- 
tor to  state  an  account  as  to  such  of  the  wards  as  had  arrived 
at  full  age,  using  the  other  two  accounts  referred  to  as  the 
basis  thereof.  In  pursuance  of  said  instructions,  he  proceeded 
to  state  three  separate  accounts,  viz. :  one  as  to  Isabella  Barnes ; 
one  as  to  William  F.  Milligan,  both  of  whom  were  of  age; 
and  one  as  to  Delia  A.  Milligan,  who  had  been  dead  for  some 
time.  Her  father  (the  accountant)  was  her  heir-at-law,  and 
there  was  perhajis  no  necessity  to  have  stated  the  account  as  to 
her.  William  F.  Milligan  appeared  before  the  auditor  and 
handed  him  a  statement  of  the  account  between  the  guardian 
and  himself,  with  which  they  were  both  satisfied,  yet  the  audL 
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tor  has  stated  an  account  as  to  Williani,  surcharging  the 
father  against  the  wish  of  the  son,  with  his  proportion  of  the 
$1,401. S3,  and  has  also  attached  the  account  furnished  by 
William,  which  he  recommends  the  court  to  confirm.  The 
auditor  awards  to  William  $868.72.  In  the  account  of  the 
latter,  furnished  by  him,  and  attached  to  the  report,  and  which 
the  auditor  recommends  the  court  to  adopt,  he  only  claims 
$425.1 9«  If  we  dismiss  the  exceptions,  and  confirm  this  re- 
port, how  much  will  William  be  entitled  to  receive  ?  Our 
only  course  to  avoid  the  possible  complications  which  may 
arise  in  the  future,  is  to  set  aside '  the  account  stated  by  the 
auditor  as  to  William  B\  Milligan,  and  confirm  the  account 
furnished  by  the  latter.  So  much  of  the  costs  as  were  the 
result  of  the  improper  filing  of  the  accounts  and  the  auditor's 
fees  thereon,  should  be  paid  by  the  accountant.  The  auditor's 
fee,  earned  in  this  present  report,  for  stating  an  account  to  the 
three  minors,  should  be  divided  between  their  estates.  The 
i^ccountantAhad  a  right  to  an  audit  for  his  own  protection ; 
•and  those  of  the  wards  who  did  not  desire  an  audit  are  yet 
properly  chargeable  with  a  proportion  of  the  expenses  thereof, 
^  unless  indeed  they  are  unnecessarily  and  seriously  increased  in 
^  the  interest  of  one  of  the  parties,  which  does  not  appear  to  be 
the  case  here  It  was  proper  that  an  account  should  be  stated 
as  to  all  of  the  children  who  were  of  full  age,  and  such  was  the 
order  of  the  court. 

Isabella  Barnes  has  also  filed  a  number  of  exceptions ;  one  of 
which  is,  that  the  guardian's  account  as  stated  as  to  her  covers 
the  dealinscs  between  herself  and  her  fiEtther  after  she  came  of 
age. 

This  exception  is  well  taken.  When  Mrs.  Barnes  came  of 
age,  the  only  duty  her  father  (the  guardian)  had  to  perform, 
was  to  settle  with  his  ward.  Any  subsequent  dealings  between 
them  was  upon  the  footing  of  debtor  and  creditor,  and  should 
not  have  been  included  in  a  guardian's  account.  The  auditor 
has  stated  the  items  separately  it  is  true,  but  the  result  has 
been  carried  into  the  guardian's  account,  and  forms  part  of  the 
balance  awarded  to  Mrs.  Barnes.  It  is  no  answer  to  say  that 
this  irregularity  can  do  no  harm.  Every  deviation  from  the 
law  leads  to,  and  may  involve  the  parties  in  trouble.  The 
practical  effect  of  this  is  to  mingle  two  distinct  claims,  the 
remedy  for  the  recovery  of  which  is  different.  It  affects  the 
rights  of  the  surety  by  making  him  responsible  for  money  which 
he  never  became  security  for;  and  in  case  of  non-payment  it 
might  subject  the  accountarnt  to  attachment  in  the  Orphans' 
Court  for  an  ordinary  debt,  not  collectable  in  that  way. 

The  fee  of  the  auditor  is  excepted  to  by  the  accountant  and 
by  Wm.  F.  Milligan.     It  is  alleged  to  be  excessive ;  tUat  there 
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was  but  one  meeting,  and  that  the  auditor  neglected  to  comply 
with  the  third  rule  of  court  relating  to  the  fees  of  auditors. 

.The  auditor  says  in  answer  to  these  exceptions,  that  there 
were  numerous  meetings  held  during  a  period  of  twenty 
months ;  and  asks  the  court  to  fix  w^Ettever  fee  the  labor  of 
the  audit  may  seem  to  warrant. 

This  report  is  made  in  pursuance  of  an  order  of  this  court, 
dated  the  16th  of  February,  1871.  The  auditor  evidently  refers 
to  his  prior  report  when  he  says,  the  meetings  covered  a  period 
of  twenty  months.  We  are  dealing  now  onlv  with  this  report. 
The  costs  of  the  prior  audit,  which  was  an  abortive  proceeding 
from  its  inception,  cannot  be  charged  to  the  estates  of  these 
minors. 

The  auditor  by  his  silence  admits  that  he  did  not  comply  with 
section  eight  of  the  third  rule  of  court,  in  fixing  the  amount 
of  his  fee.  And  what  is  of  still  more  importance,  he  has  paid 
no  regard  to  the  act  of  Assembly  of  14th  of  April,  1870,  P.  L. 
115iB,  regulating  the  fees  of  auditors.  It  is  possible  he  may 
have  thought  this  case  did  not  come  within  the  act  of  Assem- 
bly, for  the  reason  that  his  appointment  was  prior  to  the  pas- 
sage of  said  act.  So  far  as  we  propose  to  allow  fees  in  this  re- 
port, however,  it  is  only  for  services  performed  since  the  passage 
of  the  act. 

We  propose  to  enforce  both  the  rule  of  court  and  the  act  of 
Assemblv  rigidly  in  all  cases  brought  to  our  notice  by  excep- 
tion. This  can  be  done  without  in  any  way  interfering  with 
the  allowance  of  proper  compensation  in  cases,  in  which,  by 
reason  of  their  importance,  and  the  time  consumed  in  their  con- 
sideration, the  maximum  fee  fixed  by  law  is  insufficient.  The 
bar  will  always  find  the  court  ready  to  deal  justly  in  such  mat- 
ters. But  for  the  same  reason  we  must  enforce  our  own  rules 
and  the  law  of  the  land. 

As  the  case  stands  at  present,  the  auditor  is  not  entitled  to 
compensation,  for  the  reason  that  he  has  not  complied  with  the 
rule  of  court.  As,  however,  the  report  must  go  back  to  him, 
we  direct  him  to  strike  out  so  much  of  his  charge  for  fees  as  re- 
lates to  his  first  report ;  and  if  upon  the  coming  in  of  his  subse- 
quent report,  his  charge  for  his  services  upon  this  report  is 
made  in  compliance  with  the  rule  of  court  and  the  act  of  As- 
sembly, we  will  allow  it. 

Tlie  first  and  third  exceptions  filed  by  Geo.  A.  Milligan  are 
sustained.    The  second  is  dismissed. 

The  first  exception  filed  by  Wm.  F.  Milligan  is  dismissed, 
and  the  second  exception  is  sustained. 

The  first,  second,  fifth  and  sixth  exceptions  filed  by  Isabella 
Barnes  are  sustained.  The  third  and  fourth  exceptions  are  dis- 
missed. 
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The  account  is  referred  back  to  the  auditor,  with  instructions 
to  amend  his  report  in  accordance  with  the  views  indicated  in 
this  opinion. 

[Legal  Gftzetle,  Joae  SO,  1871,  VoL  8,  p.  202.] 


Orphans'  Court,  Philadelphia  County. 


CRAMP'S  ESTATE. 

Where  a  citation  has  been  issued  to  show  cause  why  the  confirmation  of  an  auditor's 
report  should  not  be  set  aside,  and  report  be  recommitted  without  a  formal  peti- 
tion, the  court  will  quash  it  of  its  own  motion  as  irregular. 

Opinion  by  Paxson,  J,     Delivered  June  24th,  1871. 

This  was  a  citation  upon  the  administrators  of  the  estate  of 
Jacob  Cramp,  deceased,  to  show  cause  why  the  confirmation  of 
the  report  of  the  auditor  in  the  above  astate  should  not  be  set 
aside,  and  the  said  report  recommitted  to  the  auditor. 

This  case  comes  before  us  in  a  very  informal  way.  No  peti- 
tion was  filed  by  the  complainant.  The  citation  appears  to 
have  been  issued  only  upon  an  aflidavit  of  sixteen  lines,  setting 
forth  briefly  the  fact  upon  which  the  complainant  relies. 
There  being  no  petition,  there  is  no  prayer  for  relief  of  any 
kind. 

While  we  may  dispense  with  forms  to  a  reasonable  extent,  the 
manner  of  proceeding  adopted  in  this  case  does  not  commend  it- 
self to  our  judgment.  It  is  certainly  not  too  much  in  so  grave  a 
proceeding  as  an  attempt  to  set  aside  the  confirmation  of  an 
auditor's  report,  where,  as  in  this  case,  the  entire  estate  has 
been  distributed  under  a  solemn  decree  of  this  court,  to  require 
the  complainant  to  file  a  petition  setting  forth  fully  and  dis- 
tinctly the  facts  upon  which  he  claims  such  extraordinary  re- 
lief. The  accountant  is  entitled  to  have  such  a  specific  state- 
ment of  the  claim  as  will  enable  him  to  meet  and  answer  it 
fully :  and  thus  an  issue  may  be  raised  in  an  orderly  manner. 

The  accountants  have  waived  objection  to  the  proceedings 
upon  this  ground,  by  putting  in  an  answer.  We  do  not  care, 
however,  even  impliedly,  to  sanction  such  a  loose  practice  ;  and 
we  accordingly  quash  this  citation  of  our  own  motion.  We 
do  so  without  prejudice  to  the  right  of  the  complainant  to 
commence  his  proceeding  de  novo.     Citation  quashed. 

[Legal  Gasette,  June  30,  1871,  VoL  3,  p.  aoSLj 
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Register's  Court,  Philadelphia  County. 

BMYTH'8  ESTATB. 

1.  The  contract  of  marrlaj^e  may  be  proved  by  reputation  and  cohabitation,  but 

where  either  fails,  the  presumption  cannot  be  bnilt  on  the  other. 
9.  It  wiil  require  a  Tcry  clear  case  to  revoke  letters  of  administration  granted  on  a 

decedent's  estatei  in  favor  of  the  issne  of  the  marriage. 

Appeal  from  the  decree  of  the  register. 

Opinion  by  Paxson,  J.    Delivered  June  24th,  1871. 

Bartholomew  Smyth  died  on  the  third  day  of  August,  A.  D. 
1870,  and  on  the  next  day  letters  of  administration  were 
granted  by  the  register  to  one  Michael  Cavill,  a  nephew  by 
marriage  of  the  decedent.  On  the  15th  of  September  follow- 
ing, Ann  Schellenger(late  Ann  Smyth)  presented  her  petition  to 
the  register,  alleging  that  she  is  the  only  child  of  the  said  Bar- 
tholomew Smyth,  and  entitled  to  letters  of  administration 
upon  this  estate.  Upon  this  petition  a  citation  was  awarded 
requiring  the  said  Michael  Cavill  to  show  cause  why  the  letters 
of  administration  granted  to  him  should  not  be  revoked.  The 
register,  after  hearing  a  large  amount  of  testimony  on  both 
sides,  revoked  the  letters  granted  to  Cavill.  The  former  ap- 
pealed from  this  decree,  and  the  correctness  of  this  decision  is 
now  for  our  determination. 

Ann  Schellenger,  who  now  claims  to  be  the  daughter  and 
heir-at-law  of  Bartholomew  Smyth,  is  a  married  woman,  about 
thirty-eight  years  of  age.  She  alleges  that  her  mother  was 
married  to  Mr.  Smyth,  and  that  she  is  the  only  child  of  that 
marriage.  Mrs.  Smyth  died  in  1866.  There  was  no  evidence 
of  a  marriage  in  fact  between  the  parties,  but  a  number  of 
witnesses  were  called  to  prove  cohabitation  and  reputation. 
The  undertaker  stated  that  Mr.  Smyth  gave  the  order  for  the 
funeral  of  Mrs.  Smyth,  paid  the  expense  thereof,  and  spoke  of 
her  as  his  wife.  Mrs.  Schellenger's  husband  savs  that  Mr. 
Smyth  acknowledged  Mrs.  Smyth  as  his  wife,  and  so  do  some 
other  of  the  witnesses.  Several  of  the  latter  speak  of  cohabi- 
tation up  to  the  time  of  Mrs.  Smyth's  death,  and  refer  to  the 
different  houses  in  which  they  resided,  4c.  Their  testimony, 
standing  alone,  would  make  out  a  very  strong  case  of  cohabi- 
tation; out  unfortunately  for  this  view,  Mrs.  Schellenger  her-  * 
self  was  examined  in  her  own  behalf,  and  she  utterly  destroys 
this  theory.  She  says  distinctlv  that  for  the  last  thirty  years 
there  was  not  cohabitation.  Mr.  Smyth  visited  them  occa- 
sionally, it  is  true,  but  he  did  not  remain  all  night.  As  Mrs. 
Schellenger  had  better  means  of  knowledge  than  the  witnesses 
whom  Bhe  called,  and  as  ehe  waa  examined  aa  a  witnees  in  her 
own  interest,  we  must  take  her  testimony  upon  this  point  most 
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strongly  against  herself,  and  it  completely  overthrows  the 
story  of  the  witnesses  whom  she  called  to  prove  cohabitation. 
She  did  not  even  allege  that  Mr.  Smyth  supported  herself  and 
mother.  The  most  Be  did  was  to  contribute  to  their  support. 
Sometimes  he  paid  their  rent  and  sometimes  he  did  not,  with 
occasional  aid  for  household  expenses.  During  all  this  time 
Mr.  Smyth  was  a  boarder,  passing  among  his  relatives  and 
acquaintances  as  a  bachelor.  This  alleged  daughter  visited  him 
fr^ueptly  at  his  boarding  house,  and  it  is  significant  that, 
upon  her  own  showing,  she  never  inquired  for  him  at  his 
boarding  house  as  her  father,  or  addressed  him  in  that  capacity. 
She  spoke  of  him,  and  to  him,  as  Mr.  Smyth.  Mrs.  Schellenger 
speaks  of  several  letters  from  Mr.  Smyth  to  her  mother,  but 
only  one  was  produced,  written  upon  a  small  scrap  of  paper, 
apparently  torn  from  a  larger  piece.  It  is  dated  June  4th, 
1858,  and  commences  with :  "Dear  wife  and  daughter."  Be- 
yond this  it  has  no  address,  and  is  signed  "Your  husband, 
jBarth.  Smyth."  A  comparison  of  this  letter  with  other 
papers  in  evidence,  and  which  were  admitted  to  be  in  the  hand- 
writing of  Mr.  Smyth,  raises  serious  doubts  as  to  the  genuine- 
ness of  the  former.  It  is  hardly  possible  that  they  were  written 
by  the  same  hand.  As  a  matter  of  evidence  I  regard  the  let- 
ter as  of  no  weight  whatever ;  in  fact,  it  detracts  from  the 
strength  of  Mrs.  Schellenger's  case. 

During  all  the  time,  wnen  some  of  the  witnesses  allege  Mr. 
Smyth  was  living  with  the  alleged  wife,  it  is  clearly  established 
that  he  was  a  boarder.  As  before  stated,  he  passed  as  a  single 
man.  He  is  traced  from  one  boarding  house  to  another,  and 
was  shown  to  be  a  temperate,  frugal  man  of  industrious  habits, 
spending  his  evenings  and  nights,  with  verv  rare  exceptions,  at 
his  home.  Repeated  declarations  are  established  to  the  eifect 
that  he  was  a  single  man,  and  his  reasons  are  given  for  not  hav- 
ing married.  His  attentions  to  other  women  with  a  view  to 
marriage,  were  also  shown,  and,  in  one  instance,  an  offer  of 
marriage.  In  the  latter  case,  the  offer  was  pressed  with  grea^ 
earnestness,  accompanied  with  a  proposition  to  settle  $5,000 
upon  the  female.  She  was  not  satisfied  with  the  amount,  and  he 
then  stated  to  her  that  he  had  natural  ties  which  would  prevent 
his  doin^  more  until  after  his  death.  This  is  possibly  the  key 
to  the  whole  case.  There  can  be  no  doubt  that  Mrs.  Schellenger 
was  a  daughter  of  Mr.  Smvth ;  and  this  is  strengthened  bv  the 
fact  that  in  1866  he  made  her  a  deed  for  the  house  in  whicn  she 
lived.  This  was  immediately  after  the  death  of  her  mother. 
The  consideration  named  in  the  deed  was  one  dollar.  The  con- 
duct of  Mr.  Smyth  was  not  that  of  a  husband  and  father  pro- 
viding for  a  family  recognized  by  him  as  such,  but  rather  that 
of  a  man  who  felt  that  tney  had  claims  upon  him  of  a  peculiar 
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character  which  he  could  not  entirely  ignore,  and  yet  which 
never  induced  him  to  do  more  than  to  contribute  sparingly  to 
their  support. 

The  case  does  not  at  all  resemble  Vincent's  Appeal,  10  P.  F.  8., 
cited  by  the  appellee.  In  that  case  there  was  clear  evidence  of 
cohabitation. — ^De  Amarelli  leading  a  "double  life,"  as  it  was 
called — spending  his  Sundays,  and  a  part  of  each  week  with  his 
wife  at  their  boarding  house,  and  the  balance  of  the  week  at 
his  former  boarding  house.  There  were  numerous  letters  from 
him  to  his  wife,  hreathing  the  warmest  and  most  devoted 
affection.  Then  there  was  his  endorsement  upon  the  back  of 
the  certificate,  that  it  was  their  marriage  certificate.  Although 
the  marriage  certificate  was  spurious,  the  endorsement  was 

f genuine  and  in  his  own  handwriting.  While  leading  a  "  double 
ife,"  as  it  was  called,  more  than  half  of  it  was  passed  with  his 
wife  at  their  boarding-house,  and  while  there  she  was  openly 
acknowledged  as  his  wife.  In  this  case  there  was  no  "double 
life."  There  was  no  motive  for  it  as  there  was  in  De  Amarelli's 
case.  Here  there  was  no  difference  in  rank,  and  none  of  the 
other  special  circumstances  which  are  referred  to  in  Vincent's 
Appeal.  Had  the  tie  between  these  parties  been  a  legal  one, 
there  seems  no  sufficient  reason  why  they  should  not  have  lived 
together  as  man  and  wife.  The  evidence  fails  to  show  a  cause 
to  justify  a  separation  continuing  without  intermission. 
-  I'here  being  -no  evidence  of  a  marriage  in  fact,  it  follows 
that  the  appellee  must  show  cohabitation  and  reputation  in 
order  to  establish  her  claim  The  rule  is  thus  stated  in  Com. 
v.  Stumpj  3  P.  F.  S.  132:  "Reputation  and  cohabitation  at 
best  are  only  presumptive  proofs,  and  when  either  of  these 
grounds  fail,  the  court  shall  not  allow  the  presumption  of  mar- 
riage to  be  built  upon  the  other." 

The  application  of  the  above  rule  of  law  to  the  facts  of  this 
case  leads  us  to  the  conclusion,  that  while  there  is  very  con- 
siderable evidence  tending  to  establish  the  legitimacy  of  Mrs. 
Schellenger,  it  is  nevertheless  not  of  such  convincing  character 
as  to   require  that    the   letters  of  administration   heretofore 

S ranted  upon  this  estate  should  be  vacated  in  her  favor,  as 
aughter  and  heir-at-law  of  the  decedent.  This  is  all  'we  now 
decide,  as  we  prefer  not  to  prejudice  her  claim  before  the  audi- 
tor. It  may  be  that  she  may  obtain  such  additional  testimony 
as  will  ultimately  establish  her  rights  as  heir-at-law  of  Mr. 
Smyth.  But  for  the  purposes  of  this  application  we  think  the 
evidence  is  not  sufficient. 

The  appeal  is  sustained. 

JE.  C  Quin  and  Chas.  Gilpin^  Esqs.^  for  appellants. 

F,  S.  Cantrell^  Esq,^  contra. 

[Legal  Gaietta,  June  30, 1871,  VoL  3,  p.  128.] 
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Supreme  Court  of  Pennsylvania, 

At  Nisi  Prius.    In  Equity. 


WHEELER  V.  RICE  et  &V 

1.  Where  a  bill  has  been  filed  against  certain  commissioners  to  restrain  them  from 
aciin^,  on  the  ground  that  the  act  crentins^  them  is  unconstitutional,  and  said  bill 
has  been  dismissed,  in  an  opinion  pronouncing  the  act  constitutional,  the  court 
will  not  entertain  another  bill  filed  alleging  the  same  thing  for  another  reason,  the 
question  being  res  adjudicata. 

3.  VVhere  work  has  been  commenced  on  a  public  building,  the  act  of  1846  ousts  the 
Jurisdiction  of  chancery  until  the  decision  of  a  common  law  court,  and  this  whether 
there  is  any  question  of  title  or  damages  involved  or  not. 

Opinion  by  Thompson,  C.  J.     Delivered  June  23(1, 1871. 

The  bill  in  this  case  prays  an  injunction  to  restrain  the  de- 
fendants, commissioners,  from  proceeding  under  the  act  appoint- 
ing them  to  erect  the  public  buildings  mentioned  in  the  act,  as 
it  is  alleged  in  the  12th  section  of  the  bill,  "  they  have  begun 
to  do."  The  complainants  are  tax  payers  and  citizens  of  Phila- 
delphia, and  interfere  because  of  the  increased  taxes  they  will, 
as  they  allege,  be  obliged  to  pay,  if  the  buildings  are  erected. 
The  ground  of  their  application  is  that  the  act  of  Assembly  of 
August  5th,  1870,  under  which  public  buildings  are  authorized 
to  be  erected  by  the  commissioners,  is  unconstitutional  and 
void.     Several  reasons  for  this  are  set  forth  in  the  bill. 

The  point  of  unconstitutionality  of  the  act  was  made  by  a 
bill  filed  by  tax  payers  and  citizens  of  the  city  against  the  com- 
missioners on  the  3d  December,  1870,  and  was  heard  before  all 
the  jud2:es  at  nisi  prius,  on  the  4th,  5th,  and  6th  January 
1871.  "the  unanimous  opinion  of  the  court  was  delivered  by 
Read,  J.,  on  the  18th  of  the  same  month,  13th  P.  F.  Smith,  489, 
pronouncing  the  act  constitutional,  and  overruling  that  and 
other  causes  insisted  on  as  grounds  for  injunction.  That  judg- 
ment so  far,  I  learn,  has  been  acquiesced  in  ;  I  regard  the  ques- 
tion of  constitutionality  of  the  act,  therefore,  as  res  adjudicata. 
Until  that  decision  is  changed  by  the  authority  which  made  it, 
and  it  was  virtually  the  decision  of  the  court  in  banc,  although 
technically  at  nisi  prius,  I  must  treat  as  a  decision  pronounced 
upon  a  consideration  of  every  argument  and  reason  which  ex- 
isted and  could  then  have  been  advanced  against  the  act.  The 
reasons  given  now  against  its  constitutionality  existed  then, 
and  in  presumption  of  law,  were  then  considered  and  held  in- 
sufficient A  different  rule  would  lead  to  anomalous  results 
not  to  be  allowed  for  a  moment.  An  act  would  be  constitu- 
tional, dependent  on  whether  all  the  grounds  or  reasons  were 
or  were  not  given,  which  might  have  oeen  given  on  the  argu- 
ment on  which  the  decision  should  be  made.    That  would  not 
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do  as  a  reason  for  disregarding  the  action  of  the  court  in  the 
last  resort  by  an  inferior  tribunal.  It  is  bound  by  the  judg- 
ment of  constitutionality  pronounced  by  the  highest  authority 
until  that  authority  corrects  its  own  error,  if  any,  or  changes 
its  decision.  That^is  the  situation  of  this  court  in  this  case. 
All  the  judj^es  declared  the  act  in  question  constitutional  in  the 
decision  re&rred  to ;  that  decision  oinds  me  in  this  case  as  effec- 
tually as  if  technically  in  the  Supreme  Court,  as  it  virtually 
was. 

But  even  if  this  were  entirely  out  of  the  way,  and  there  were 
reasons  sufficient  to  authorize  an  injunction  to  issue  in  ordinary 
cases,  which  I  do  not  say  is  the  case,  the  first  and  only  section 
of  the  act  of  8th  April,  1846,  deprives  me,  I  think,  of  jurisdic- 
tion to  grant  an  injunction  in  this  case.  It  provides  "  that  no 
courts  within  the  city  and  county  of  Philadelphia,  sfuUl  exercise 
the  power  of  a  court  of  chancery  in  granting  or  continuing  injunc- 
tions against  the  erection  or  use  of  any  public  works  of  any 
kind,  erected  or  in  progress  of  erection,  under  the  authority  of 
an  act  of  the  Le^slature,  until  the  questions  of  title  aiid  damages 
shall  be  submitted  and  finally  decided  by  a  common  law  court;  and 
in  such  cases  the  court  shall  have  authority  to  issue  a  venire  for 
the  summoning  of  a  jury  to  the  sheriff'  of  an  adjoining  county.*' 
P.  L.  X846,  p,  272. 

It  is  admitted,  as  already  remarked  in  the  plaintiff^s  bill, 
that  the  work  towards  the  erection  of  these  buildings  had 
been  begun  before  filing  the  bill,  and  that  fully  accords  with 
the  affidavits  of  the  defendants.  It  matters  not  that  compara- 
tively little  had  been  done.  The  first  stroke  of  the  axe  or  the 
pick,  with  a  view  to  the  erection  of  the  buildings,  brings  their 
case  within  the  provisions  of  the  act,  which  forbids  an  injunc- 
tion, in  the  first  instance.  It  is  obviously  not  the  amount  of 
the  work  done  or  progress  made  in  the  erection  of  building 
which  ousts  the  jurisdiction  in  chancery.  It  is,  as  the  act  plainly 
shows,  the  fact  of  being  in  progress  of  erection  which  is  to  have 
that  effect.  WoelbeH  v.  TTie  City,  12  Wr.  439;  Flanagan  v.  The 
City,  a  recent  case  before  Sharswood,  J.,  at  nisi  prius,  arising 
out  of  the  Penrose  Ferry  Bridge  over  the  Schuylkill. 

The  fact  being  found  that  work  had  been  commenced  towards 
the  erection  of  the  buildings  authorized  by  the  act  of  1870, 
before  this  bill  was  tiled,  it  follows  that  no  injunction  can  be 
granted  to  stop  its  progress  until  a  resort  has  been  had  to  a 
common  law  court,  as  provided  by  the  act  of  1846.  Till  then 
jurisdiction  in  chancenr  is  suspended,  at  least.  What  may  be 
done  after  that  resort  1  am  not  prepared  to  say.  For  the  wis- 
dom of  the  Legislature  the  courts  are  not  responsible.  Ita  lex 
scripta  est  is  a  controlling  maxim,  and  it  must  oe  obeyed.  I  con- 
fess myself  at  a  loss  to  understand  the  purpose  for  which  the 
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act  of  1846  was  passed,  unless  to  prevent  inj unctions  in  every 
case  of  public  buildings.  If  it  should  turn  out  in  any  case,  as 
it  probably  would  in  this,  that  no  dispute  about  title  or  dama- 
ges to  be  assessed  would  arise,  would  the  proceedings  fall,  ot 
revert  to  equity  jurisdiction  ?  This  is  one  of  the  problems  con- 
nected with  the  act  which  I  am  not  able  to  solve,  but  which 
will  not  for  that  reason  allow  me  to  disregard  the  positive  pro- 
hibition "  that  no  court  in  the  city  and  county  of  rhiladelphia 
shall  exercise  the  power  of  a  court  of  chancery  in  granting  in- 
junctions against  the  erection  or  use  of  an^  public  works  of 
any  kind,  *  *  *  until  the  questions  of  title  and  damages 
shall  be  submitted  and  finally  decided  by  a  common  law  court." 
This  strikes  down  the  power  in  chancery  in  this  case.  I  can 
make  nothing  else  of  it.  But  I  need  not  enlarge.  I  regard 
either  of  the  foregoing  reasons  sufficient  to  prevent  me  from 
granting  the  preliminary  injunction  asked  for  in  this  case. 
Preliminary  injunction  refused. 

[L«gftl  GAMtte,  Jane  30, 1871,  VoL  S,  p.  tOL] 


Supreme  Court  of  Pennsyl^nia, 

At  Kisi  Prius.    In  Equity. 


DANZEISEN  v.  MILLER. 

1.  Ad  aecoant  should  not  be  decreed  unless  the  rlg^ht  to  It  is  clear ;  a  decree  dismiss- 
ing the  bill  may  be  appealed  from,  bat  one  ordering  an  acconnt  pats  the  parties  to 
great  expense  and  wlthoat  a  chance  for  a  rehearrag. 

3.  To  establish  a  trnst  in  land  by  parol,  since  the  act  of  1866.  the  plaintiff  mnst  show 
f^and  in  the  first  taking  of  the  title ;  to  allow  evidence  of  a  fraud  committed  after- 
wards would  be  but  an  eyasion  of  the  statute, 

8.  One  who  takes  a  conveyance  upon  consideration  of  his  pajring  certain  debts  of  the 
vendor,  and  who  compiles  with  his  bargain,  stands  on  the  same  fooling;  with  one 
who  pays  down  an  equal  amoant  of  cash. 

Sur  exceptions  to  master's  report. 

Opinion  bj  Sharswood,  J.    Delivered  April  29th,  1871. 

I  am  by  no  means  so  clear  as  to  either  the  facts  or  the  law  of 
this  case,  as  to  justify  me  in  sending  these  parties  to  a  long  and 
expensive  account  before  it  is  finally  settled  that  there  is  a  lia- 
bility to  account.  Upon  this  principle  I  invariably  act  in  this 
place.  A  decree  for  an  account  is  interlocutory,  and  not  the 
subject  of  appeal,  while  the  whole  question  can  be  carried  up 
and  finally  settled  bv  a  decree  dismissing  the  bill. 

The  law  is  very  clearly  laid  down  in  Bamet  v.  Dougherty^  8 
Casey,  371,  that  since  the  act  of  April  22d,  1856,  Pamph.  L. 
583,  a  trust  by  implication  or  construction  of  law  is  raised  only 
from  fraud  in  obtaining  the  title  or  from  payment  of  the  pur- 
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chase  money  when  the  title  is  acquired ;  a  subsequent  payment 
of  ^he  purchase  money,  or  a  subsequent  fraud  is  not  sufficient. 

Mr.  cJustice  Strong  said :  " It  is  fraud  in  the  purchase  which 
makes  the  holder  of  the  title  a  trustee.  Subsequent  fraud,  if 
any  exist,  no  more  raises  a  trust  than  does  subsequent  payment 
of  the  purchase  money."  He  adds :  "  Of  course  setting  up  the 
sheriff's  deed  as  an  absolute  conveyance  of  both  legal  and  equi- 
table interest,  was  not  a  fraud  from  which  the  law  implies  a 
trust.  It  was  nothing  more  than  a  violation  of  an  alleged  pro- 
mise, either  implied  or  express,  which  is  of  no  avail  to  induce 
a  chancellor  to  decree  the  purchaser  to  be  a  trustee."  I  do  not 
understand  Bugh  v.  Wintz^  5  P.  F.  Smith,  869  as  laying  down 
any  other  rule.  Mr.  Justice  Agnew  says:  "The  trust  m  such 
cases  arises  ex  maleficiOy  on  the  principle  that  eouity  will  not 
j)ermit  one  to  deprive  another  of  a  title  he  actually  has,  by  such 
a  promise  not  intended  to  be  performed."  There  must  be  some 
evidence  of  fraud  in  the  purchase  or  that  the  party  obtained  the 
title  on  a  promise  which  he  did  not  intend  to  perform.  To  hold 
that  wherever  a  deed  is  made  by  -one  man  to  another  upon  a 
parol  promise  to  hold  it  for  the  benefit  of  the  grantor  and  to 
re-convey  it — the  subsequent  breach  of  that  promise  is  evidence 
of  original  fraud  in  the  purchase — would  be  most  effectually  to 
repeal  the  fourth  section  of  the  act  of  1856. 

Now  upon  the  facts  of  this  case  I  have  very  great  doubt 
whether  tnere  is  anything  more  established  than  a  subsequent 
breach  of  a  parol  agreement  when  A.  0.  Miller  took  the  title 
for  these  lots.  It  is  to  be  observed  that  the  conveyance  was 
upon  the  consideration  that  Miller  undertook  to  pay  ]3anzeisen's 
debts  to  the  extent  of  the  agreed  price,  No  evidence  was  given 
to  show  that  $5,000  was  not  a  fair  price.  It  does  clearly  ap- 
pear from  the  plaintiff's  own  examination,  that  Miller  did  pay 
$3,611.48  of  his  debts ;  and  the  property  was  subject  to  two 
building  association  mortgages  of  $1,000  each.  One  of  them 
was  said  to  have  pretty  near  run  out.  The  other,  I  infer,  from 
nothing  having  been  said,  was  new.  Now  it  may  be  conceded 
that  at  the  time  of  the  transaction  Miller  made  to  Danzeisen 
the  promise  that  when  he  was  reimbursed  what  he  undertook 
to  pay  of  debts  and  incumbrances  he  would  reconvey.  There 
is  not  a  syllable  in  the  proof  to  show  that  there  Vas  any  rela- 
tion of  debtor  or  creditor  created  by  this  agreement;  that  Mil- 
ler was  to  make  advances  to  Danzeisen  and  hold  the  property 
as  security.  If  the  property  had  turned  out  to  be  an  insuffi- 
cient security,  Miller  could  not  have  recovered  the  money  of 
Danzeisen.  The  bill  is  not  indeed  framed  upon  any  such  idea. 
It  is  not  a  bill  to  redeem  a  mortgage,  but  to  establish  a  trust. 
If  this  were  all,  it  must  be  admitted,  I  think,  that  the  case 
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would  be  entirely  bald  of  any  evidence  to  establish  a  trust  ex 
malejicio. 

There  is  indeed  some  evidence  upon  which  ray  mind  has  hesi- 
tated, as  to  whether  Miller  did  not  represent  to  Danzeisen  and 
his  wife,  that  the  deed  executed  by  them  was  a  deed  of  trust. 
The  witnesses  appear  to  use  this  phrase  without  any  clear  idea 
of  its  meaning.  There  was  no  evidence  of  what  occurred  at 
the  execution  of  the  deed  to  contradict  what  appears  on  its 
face.  The  conveyancer,  who  was  one  of  the  subscribing  wit- 
nesses, was  examined.  He  could  not  reaall  the  particular  cir- 
cumstances of  the  execution  of  this  deed,  but  he  states  that  his 
invariable  rule  was,  especially  when  the  parties  could  not  read, 
to  be  satisfied  that  they  understood  what  they  were  doing,  and 
that  his  partner,  since  deceased,  understood  the  German  lan- 
guage, the  plaintiff  being  a  German  and  having  an  imperfect 
knowledge  of  English.  An  alderman,  of  very  tiigh  character 
as  a  gentleman  of  intelligence  and  integrity,  certifies  that  the 
contents  of  the  deed  were  made  known  to  Mrs.  Danzeisen. 
How  much  her  testimony  bn  the  subject  is  to  be  relied  on  may 
be  gathered  from  the  fact  that  she  denies  having  acknowledged 
the  deed  before  an  alderman  at  all.  Had  the  deed  been  with- 
out consideration  there  might  be  y^vy  strong  reasons  for  hold- 
ing the  evidence  suflScient  to  show  that  the  grantors  executed 
the  deed  upon  the  false  representation  that  it  was  a  deed  of 
trust,  but  in  the  face  of  tne  admitted  and  indisputable  fact 
that  the  grantee  assumed  to  pay  debts  of  the  grantor  to  the  full 
amount,  or  very  near  the  full  amount,  of  the  consideration 
named  in  the  deed,  and  that  he  faithfully  fulfilled  that  under- 
taking, and  that  Danz^sen  has  never  been  called  upon  for  any 
of  those  debts,  it  seems  to  me  that  it  would  be  very  dangerous 
to  hold  that  a  trust  ex  malcficio  can  be  established  by  the  loose 
kind  of  testimony  given  in  this  case.  Had  Mr.  Miller  paid 
down  to  Danzeisen  the  five  thousand  dollars  in  cash,  it  could 
not  have  been  any  stronger. 

I  say  nothing  of  the  limitation  of  five  years  by  the  sixth  sec- 
tion of  the  act  of  1856,  and  of  the  question  whether  it  was  not 
incumbent  on  the  plaintiff  to  show  that  the  alleged  fraud  had 
not  been  discovered  until  within  five  years  of  the  filing  of  the 
bill. 

The  bill  dismissed  with  costs. 

[Legal  Oazette,  July  7,  1871,  Vol.  3,  p.  213.] 
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District  Court,  Philadelphia  County. 

COCHRAN  T.  QARRETT80N. 

1.  Tbe  powers  conferred  upon  ftmet  covert  to  become  firm  $oU  tradert  are  gWen  by 
the  acts  of  1718,  and  1856,  and  only  for  the  purposes  mentioned  in  the  former  act,  Ue.. 
to  enable  the  wife  to  support  herself  and  family,  and  the  liability  to  suit  is  governed 
by  the  same  rule. 

2.  A  femt  covert  engaged  in  the  profession  of  an  actress  has  no  power  to  become  surety 
for  the  rent  on  a  lease  of  a  theatre  to  her  employer ;  it  not  appearing  tliat  sucli  an 
act  was  necessary  to  the  prosecution  of  her  profession. 

Bur  rule  for  a  new  trial. 

Opinion  by  Lyjid,  J.    Delivered  July  Ist,  1871. 

The  defendant,  a  married  woman,  whose  husband  had  aban* 
doned  her,  became  surety  in  a  lease,  and  the  question  presented 
is,  has  a  feme  sole  trader  capacity  to  become  surety? 

It  may  be  premised  that  there  is  no  feme  sole  trading  in  Penn- 
sylvania, except  such  as  is  provided  for  by  the  statutes  of  1718 
and  1855  ;  the  custom  of  London  has  no  relevancy.  Jacobs  v. 
Featherstone,  6  W.  &  S.  348. 

It  is  also  to  be  remarked  that  the  question  is  not  as  to  the 
conditions  under  which  a  fem^  covert  may  exercise  the  privi- 
leges  of  2,  feme  sole  trader,  but  is  as  to  the  extent  of  those  privi* 
leges ;  and  this  ezterU  must  obviously  depend  upon  the  purpose 
for  which  they  are  granted. 

Again,  this  purpose  is  discoverable  exclusively  from  the  act 
of  1718,  as  the  act  of  1855  merely  multiplies  the  conditions 
under  which,  without  adding  to  the  purposes  for  which  feme 
sole  trading  may  be  exercised.. 

What  then  was  the  object  for  which /em^  sole  trading  privi- 
leges were  conferred  by  the  act  of  1718  ?  From  the  face  of  the 
act  this  will  admit  of  very  little  elaboration.  It  is  expressly 
stated  to  be  for  wives  left  at  shop  keeping  or  left  to  work /or 
their  livelihood  at  any  other  trade.  It  is  self-evident  that  the 
purpose  of  granting  the  privilege  is  to  enable  a  wife  by  work- 
ing at  shop  keeping  or  some  otner  trade,  to  acquire  the  means 
of  self-support.  The  liability  to  suit  imposed  upon  them  by  the 
act,  though  in  unqualified  terms,  must  be  construed  in  sub* 
servieuce  to  the  intent.  Unless  the  liability  accrued  in  the 
course  of,  and  for  the  necessary  purposes  of  the  trade  engaged 
in  bv  the  wife  for  her  livelihood,  it  is  not  within  the  purview 
of  trie  act. 

The  authorities  upon  the  doctrine  o{  fem^sole  trading  are 
very  meagre,  and  none  of  them  directly  in  point.  They  tend, 
however,  to  sustain  this  view  of  the  question.  In  Burk  v.  Win- 
kle^ 2  S.  &  E.  190,  the  defendant  was  sued  by  her  apprentice 
for  a  breach  of  the  covenants  contained  in  the  indentures  of 
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apprenticeship,  and  she  denied  her  liabilitj  on  the  ground  that 
the  feme  sole  trader  could  not  bind  herself  by  an  instrument 
under  seal. 

The  court  decided  that  her  liability  did  not  depend  upon  the 
form  of  the  obligation.  If  the  debt  was  incurred  in  supporting 
her  family  and  m  carrying  on  her  business,  the  plaintin  could 
recover,  whether  it  was  by  simple  contract  or  by  specialty 

In  Jacobs  v.  Featherstone,  6  W.  &  S.  349,  it  is  said  "  The 
framers  of  it"  (the  act  of  1718^  **  had  in  view  the  case  of  a  wife 
left  to  shift  for  nerselfh^  a  husoaud  gone  to  sea." 

The  result  of  these  views  is  adverse  to  the  plaintiff's  right  of 
recovery. 

The  defendant,  who  was  an  actress,  became  security  for  her 
employer  upon  the  lease  by  plaintiff  of  a  theatre  to  the  latter, 
and  the  action  was  brought  in  consequence  of  the  default  of  the 
lessee  to  pay  the  rent  reserved.  It  did  not  appear  that  the 
defendant  had  any  interest  in  the  proiit  of  the  management,  or 
that  it  was  necessary  for  the  defendant  in  order  to  secure  em-^ 
ployment  at  the  theatre  to  become  surety  for  the  lessee,  nor 
even  that  it  was  usual  for  actresses,  in  the  course  of  their 
business,  to  enter  into  such  undertakings.  As  far  as  appears, 
the  act  of  the  defendant  was  not  necessary  to  the  successful 
prosecution  of  her  profession,  and  was  calculated  to  diminish 
rather  than  to  augment  her  means  of  living. 

We  cannot  but  think  that  the  act  of  1718  was  intended  to 
relieve  a  feme  covert  from  her  disabilities  no  further  than  her 
necessities  and  the  welfare  of  herself  and  family  would  require, 
and  not  to  ^ve  her  the  uncontrolled  power  of  Skfeme  sole. 

Bule  discharged. 

[Legal  Gaaetie,  July  14, 1871,  Vol.  8,  p.  220.] 


Orphans*  Court,  Philadelphia  County. 


CRESBON'B  ESTATE. 

A  testator  devised  "  all  the  rest  ♦  *  of  my  estate  •  ♦  I  pive,  devise  and  bo- 
qaeath  to  all  my  chUdren  wAo  ihaa  ifien  be  living^  to  hold  to  them,"  &c.,  Held: 

1.  That  the  word  then  is  a  relative  word  and  applies  to  the  nearest  antAedent  nn- 
lesa  where  snch  a  meaning  is  dearly  incongruous. 

9.  That  the  words  '<  I  give,  devise  and  bequeath  '*  imply  the  Ume  of  the  testator's 
death,  and  that  the  devise  in  question  tootL  effect  at  that  time. 

Exceptions  to  auditor's  report. 
Opinion  by  Pkirob,  J.    Delivered  July  8th,  1871, 
The  testator,  after  devising  to  his  wife,  Sarah   Emlen  Cres- 
Bon,  a  house  in  fee  in  Chestnut  street ;  and  for  the  term,  of  her 
natural  life  the  house  in  Arch  street  in  which  they  dwelt,  with 
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the  furniture,  utensils,  horses,  carriages,  plate,  &c.,  devised  and 
bequeathed  as  follows,  viz. : 

"  I  give  and  bequeath  to  my  dear  wife,  the  said  Sarah  Eni- 
len  Cresson,  an  annuity  or  sura  of  four  thousand  five  hundred 
dollars  j)er  annum,  to  be  paid  quarterly,  out  of  my  estate, 
during  all  the  term  of  her  natural  life,  for  the  comfortable 
support  of  hei'self  and  the  board  of  our  children  during  their 
minority." 

"  All  the  rest,  residue  and  remainder  of  my  estate,  real,  per- 
sonal and  mixed,  whatsoever  and  wheresoever,  I  give,  devise 
and  bequeath  to  all  ray  children,  who  shall  then  be  living^  to  hold 
to  them,  their  heirs  and  assigns,  equallv  to  be  divided  among 
them,  share  and  share  alike,  as  tenants  m  common,  and  not  as 
joint  tenants  forever." 

The  will  was  proved  in  1821,  and  Sarah  Emlen  Cresson,  the 
widow  of  the  testator,  died  in  1870,  having  survived  her  hus- 
band forty-nine  years.  The  testator  left  surviving  him  six 
children,  viz.:  four  sons  and  two  daughters  ;  four  of  whom  are 
now  living,  and  two  of  whom  died  in  the  lifetime  of  their 
mother,  leaving  children  surviving  them.  The  estate  of  the 
testator  was  large;  the  residue  amounting  to  $400,000,  the 
most  of  which  had  been  divided  by  amicable  arrangement 
among  the  children  whilst  they  were  all  living. 

The  question  which  arises  under  this  will  is  to  what  period 
of  time  do  the  words  in  the  residuary  clause  devising  and  be- 
queathing the  remainder  of  his  estate  to  all  his  children  "  who 
shall  then  be  living  "  refer  ?  There  are  three  periods  of  time 
mentioned  or  referred  to  in  the  will  to  which  they  may  be  ap- 
plicable, viz. : 

1.  The  death  of  the  testator. 

2.  The  termination  of  the  minority  of  the  children. 
8.  The  death  of  the  widow. 

The  auditor  has  found  that  the  words  refer  to  the  last  of  these 
events,  the  death  of  the  widow. 

In  reading  the  will  it  will  be  perceived  that  none  of  these 
periods  are  referred  to  in  express  terms,  but  are  only  inferable 
from  the  use  of  other  terms  expressed  in  the  will.  Thus  the 
words,  "  I  give,  devise  and  bequeath"  imply  the  death  of  the 
testator  before  the  devise  or  bequeath  can  take  eifect.  And  the 
words,  "  for  and  during  all  her  natural  life,"  imply  a  termination 
of  that  life.  And  the  words  "  during  their  minority,"  imply  a 
termination  of  the  minority. 

The  word  "  then'  is  an  adverb  of  time  and  usually  relates  to 
some  antecedent  period  or  event.  Thus  A.  devises  to  B.,  and 
on  the  death  of  B.  then  to  C.  The  word  then  in  that  case  clearly 
refers  to  the  death  of  B.  Sometimes  it  indicates  an  order  or 
succession  of  events.  •  Thus  a  testator  bequeaths  to  his  son  a 
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sum  of  ten  thousand  dollars,  and  proceeds  by  will  to  say: 
*'  Then  I  give  and  bequeath  a  like  sura  of  ten  thousand  dollars 
to  mv  daughter."  The  word  then  in  that  case  indicates  an  order 
of  giving. 

It  is  one  rule  of  the  interpretation  of  language  that  the  rela- 
tive word  refers  to  its  nearest  or  immediately  preceding  ante- 
cedent ;  this  rule  of  course  has  its  qualifications,  as  where  the 
relative  word  and  the  nearest  antecedent  are  so  manifestly 
incongruous  that  they  cannot  relate  to  one  another. 

To  apply  this  rule  to  the  residuary  devise,  in  this  will,  it  will 
be  perceived  that  the  nearest  antecedent  to  which  the  word 
then  can  refer  is  the  devising  words,  "I  give,  devise  and 
bequeath,"  which  are  immediately  followed  by  the  words,  "  to 
all  my  children  who  shall  then  be  living."  When  living?  If 
there  are  no  other  words  to  control  the  intention  clearly,  when 
the  will  and  devise  are  to  take  effect  as  a  testamentary  disposi- 
tion, to  wit,  at  the  death  of  the  testator. 

But  supposing  that  these  words  do  not  relate  to  the  death  of 
the  testator,  the  next  preceding  period  of  time  referred  to  is  the 
minority  of  the  children.  Do  the  words  "  who  shall  then  be 
living"  relate  to  this  period  or  the  termination  of  it?  The  tes- 
tator had  made  provision  in  part  at  least  for  his  children  during 
their  minority,  by  directing  that  the  annuity  of  $4,500  to  his 
wife,  should  be  for  the  support  of  herself  and  the  board  of  the 
children  during  their  minority.  Were  the  children  at  the  ter- 
mination of  their  minority  to  be  cut  off  from  all  support  until 
the  death  of  their  mother?  It  will  be  observed  that  no  pro- 
vision was  made  for  the  clothing  or  education  of  the  children 
during  their  minority  by  the  bequest  of  the  annuity  to  his  wife. 
It  was  limited  to  the  support  of  herself  and  the  board  of  the 
children  during  their  minority.  It  will  be  remembered  also 
that  two  of  these  children  were  daughters,  and  little  capable, 
possibly,  of  providing  a  maintenance  for  themselves.  Would 
It  then  in  view  of  these  facts  be  a  safe  construction  of  this  de- 
vise to  say  that  the  testator  intended  that  his  children  should 
have  no  clothing  or  education  during  their  minority,  and  that 
they  should  not  come  into  possession  of  the  very  large  residu- 
ary estate  which  he  left  them  until  after  the  death  of  their 
mother,  and  only  then  contingent  on  their  surviving  her  ?  If 
he  meant  this,  he  is  supposed  to  have  foreseen  the  possibility  of 
his  wife  surviving  him  nearly  half  a  century ;  during  which 
time  his  children  would  be  wholly  unprovided  for,  except  for 
their  board  during  their  minority.  To  give  this  construction 
to  the  will,  the  words  of  it  should  be  so  direct  and  decisive,  or 
so  clearly  referable  to  no  other  construction  of  it,  as  to  enable 
the  court  to  say  with  reasonable  certainty  that  this  was  the  in- 
tention of  the  testator. 
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If  the  death  of  the  mother  was  the  period  of  time  to  which 
the  word  then  refers  in  the  structare  of  the  language  of  the 
will,  it  is  the  remotest  antecedent  of  the  three  which  have  been 
referred  to ;  and  to  reach  it  the  construer  must  pass  over  the 
two  others  which  are  more  nearly  proximate  to  it.  In  a 
doubtful  case,  surely,  this  is  not  a  reasonable  mode  of  con- 
struing the  will. 

But  if  all  three  of  these  constructions  be  equally  doubtful, 
what  then  is  the  rule  of  law  for  construing  a  devise  and  bequest 
of  this  character  ? 

The  law  always  inclines  to  treat  the  whole  interest  in  prop- 
erty as  vested  and  not  as  contingent,  and  therefore  in  cases  of 
doubt,  it  declares  the  interest  vested.  LetchwortiCa  Appeal^  6 
Casey,  175. 

In  cases  of  doubtful  construction  of  wills  the  law  leans  in 
favor  of  an  absolute  rather  than  a  defeasible  estate ;  of  a  vested 
rather  than  a  contingent  one ;  of  the  primary  rather  than  the 
secondary  intent ;  of  the  first  rather  than  the  second  taker,  as 
the  principal  object  of  the  testator's  bounty ;  and  of  a  distri- 
bution as  nearly  conformed  to  the  general  rules  of  inheritance 
as  possible.    Amelia  Smith's  Appecu^  11  Harris,  9. 

Where  the  meaning  of  a  devise  is  uncertain,  the  law  adopts 
the  principles  of  the  intestate  law ;  for  whoever  claims  against 
the  laws  of  descent  must  show  a  satisfactory  written  title. 
The  rule  of  equality  of  descent  to  relatives  of  the  same  degree 
is  so  just,  that  the  law  adopts  it  when  the  law  is  to  govern,  and 
prefers  it  when  the  law  is  called  on  to  interpret.  LipmanrCs 
Appeal^  6  Casey,  180. 

For  reasons  above  given,  we  think  that  the  remainder  of  the 
estate  of  th6  testator  vested  in  all  his  children  living  at  his 
death,  and  that  the  heirs  and  legal  representatives  of  such  of 
them  as  are  dead  are  entitled  to  such  share  as  the  deceased 
children  would  have  taken  if  living. 

The  exceptions  are  sustained  and  a  decree  is  ordered  to  be 
drawn  in  conformity  with  this  opinion. 

Geo.  L.  Ashmead^  Geo.  W.  Biddle^  and  S.  S.  Sdlingsworthj 
Esqs.^  for  distributees. 

Au.  S.  Letehworth^  Usq.j  for  exceptant. 

[Legal  Gueile,  July  14, 1871,  Vol.  8,  p.  »K] 
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Court  of  Common  Pleas,  Philadelphia  County, 


RUBHWORTH  et  al.  t.  BWOPB  et  al. 

A  daim  for  exemption  under  an  attachment  execution  is  too  late  when  made  on  the 

day  of  the  hearing. 

Opinion  by  Paxbon,  J.     Delivered  July  8th,  1871. 

This  was  a  rale  to  show  cause  why  the  defendant  should  not 
have  his  exemption,  as  against  an  attachment  execution. 

The  attachment  went  out  upon  the  18th  of  April,  returnable 
to  the  25th  of  same  month,  between  the  hours  of  ten  and  eleven 
o'clock  A.  H.  The  claim  for  exemption  was  made,  according  to 
the  defendant's  own  showing,  at  the  alderman's  office,  prior  to 
the  hearing,  but  on  the  day  thereof,  from  ten  to  half  past  ten. 
This  was  practically,  a  claim  at  the  hearing.  It  came  too  late, 
Strouss  V.  Becker,  8  Wr.  206 ;  Blair  v.  SUinman,  2  P.  F.  8.  423  ; 
Zimmerman  v.  Brines^  14  Wr.  535, 

£ule  discharged. 

[Legal  Gasette,  Jaly  14, 1871,  Vol.  3,  p.  2Z1.] 


Court  of  Common  Pleas,  Philadelphia  County, 


McCASSEN  V.  WATERHOUSB. 

An  appeal  otherwlae  regular  wUl  not  be  etricken  off  becaue  made  by  defeodant'a 

a^ent. 

Sur  rule  to  strike  off  appeal. 

Opinion  by  Paxson,  J,    Delivered  July  8th,  1871. 

This  appeal  is  regular  upon  its  face.  But  the  plaintiff  alleges 
the  appeal  was  entered  by  a  brother  of  defendant,  who  appeared 
before  the  alderman,  representing  himself  as  the  defendant,  and 
signing  the  name  of  the  latter  to  the  affidavit.  To  sustain  this, 
we  have  only  the  deposition  of  the  plaintiff,  and  even  he  admits 
that  William  Watemouse  was  in  the  habit  of  attending  to  his 
brother's  business,  and  signing  his  name.  Conceding  the  ex- 
tremely doubtful  proposition,  that  we  have  the  power  to  strike 
off  an  appeal,  regular  upon  its  face,  and  filed  within  proper 
time,  we  could  not  do  it  upon  this  evidence, 

Kule  discharged. 

[Legal  Oasette,  July  14, 1871,  Vol.  8,  p.  2S1.] 
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District  Court,  Philadelphia  County, 

ABLER  et  al.  y.  TELLER  et  al 

1.  T.  A.  A  Co.  sold  floods  in  December,  1867,  to  one  R.,  and  in  Jannaiy,  1868,  dis- 
solved. T.  A  Bro.  sQccecded  to  the  bastoess,  beins:  composed  of  the  same  panncrs, 
except  one,  that  formed  T.  A.  A  Co.,  and  sold  R.  more  goods.  Sabsequently  he 
produced  a  blank  note,  endorsed  by  plaintiffs,  and  filled  np  the  same,  in  payment  of 
the  debt  to  both  firms,  to  the  order  of  T.  A.  A  Co.,  and  deliyered  it.  The  note  was 
protested,  and  T.  A  Bro.  wrote  to  plaintiffs  demandio^  paymeut,  which  they  made. 
Plaintiffs  then  sued  T.  A.  A  Co.  for  the  amount  so  paid.    Bild: 

2.  That  presumption  was  that  the  note  was  endorsed  by  plaintiffs  for  accommodation 
of  T.  A.  A  Co.  At  all  events,  if  intended  as  a  guarantee  as  to  them,  it  could  not  be 
proved  by  parol. 

8.  That  T.  &  Bro.  and  T.  A.  A  Co.  were  distinct  firms,  and  (he  oorrespondence  be- 
tween T.  A  Bro.  and  plaintiff,  created  no  liability  on  the  part  of  the  latter  to  the 
defendants.  Semble,  It  would  have  been  otherwise,  had  plaintiffs  known  the  relation 
between  T.  A.  A  Co.  and  T.  A  Bro.,  and  the  consideration  upon  which  the  note 
was  given. 

Sur  demurrer  to  plea. 

The  declaration  was  on  a  promissory  note,  made  by  A. 
Rodelheim  to  the  order  of  defendants,  dated  12th  February, 
1868,  at  six  months,  for  $739.10,  and  endorsed  by  them,  '*  by 
which  said  endorsement  the  said  defendants  thereby  then  and 
there  ordered  and  appointed  the  said  sum  of  money  in  the  said 
promissory  note  specified,  to  be  paid  to  the  said  plaintiifs,  and 
then  and  there  delivered  the  said  promissory  note  to  the  said 
plaintiifs,"  Ac. 

To  this  the  defendants  filed  the  following  plea : 
"  And  the  defendants,  by  Moses  A.  Dropsie,  their  attorney, 
say,  that  prior  to  the  making  of  the  said  note,  to  wit,  on  De- 
cember 10th,  1867,  the  said  defendants,  Solomon  Teller,  David 
Teller,  Raphael  Teller  and  Meier  Anathan,  composed  the  firm 
of  Teller,  Anathan  &  Company,  the  interest  of  each  partner  in 
the  said  firm  being  one-fourth ;  that  said  firm  sold  to  one  A. 
Rodelheim  merchandise  amounting  to  the  sum  of  $927.50. 
That  afterwards,  to  wit,  on  January  1st,  1868,  the  said  partner- 
ship was  dissolved,  by  the  retirement  of  the  said  Anathan. 
The  other  defendants  continued  the  same  business  under  the 
firm  of  Teller  Brothers,  who  settled  the  business  of  Teller,  Ana- 
than &  Company.  That  the  said  firm  of  Teller  Bros,  sold  to 
said  Rodelheim  afterwards,  to  wit,  on  January  8th,  1868,  mer- 
chandise to  the  amount  of  $330.75.  That  afterwards,  to  wit, 
on  February  8th,  1868,  the  said  Rodelheim  settled  with  the 
firm  of  Teller  Brothers  the  said  indebtedness,  by  giving  to  the 
said  Teller  Brothers  inter  alia  the  said  fiote,  being  for  a  balance 
of  $408.35,  due  the  firm  of  Teller,  Anathan  &  Company,  and  a 
sum  of  $330.75,  due  to  Teller  Brothers ;  a  paper  being  a  blank 
form  of  a  promissorv  note,  which  bore  the  endorsement  of  the 
said  plaintifis,  and  thereupon  the  blanks  in  the  said  form  were 
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thereupoi 

thers  retained  said  note  till  within  a  few  days  of  its  maturity, 
and  then  transmitted  the  same  to  Pittsburgh  for  collection, 
where  the  said  Rodelheim  and  the  said  plaintiffs  then  resided. 

"  The  said  note  was  not  paid  at  its  maturity,  and  was  pro- 
tested for  non-payment,  and  returned  to  said  Teller  Brothers, 
who  thereupon  addressed  a  letter  to  the  said  plaintiffs  at  Pitts- 
burg apprising  them  of  the  protest  of  said  note,  and  demanding 
payment  thereof.  The  said  plaintiffs  immediately  replied  to  the 
said  letter,  and  requested  tnat  the  said  note  be  transmitted  to 
Pittsburg  for  their  inspection,  and  if  found  correct  they  would 
pay  it.  And  thereupon  the  said  Teller  Brothers  transmitted 
said  note  to  Pittsburg  as  requested,  and  the  said  plaintiffs  paid 
the  same. 

To  this  plea  plaintiffs  demurred. 

Opinion  by  Lynd,  J.     Delivered  July  8th,  1871. 

Plaintiffs  declared  upon  a  promissory  note  made  by  one 
Rodelheim  to  the  order  of  Teller,  Anathan  &  Co.,  and  by  the 
latter  duly  endorsed.  Defendants  filed  the  following  special 
plea  (see  above).  The  question  is  on  plaintiffs'  demurrer  to  this 
plea. 

It  is  not  alleged  that  the  plaintiffs  endorsed  the  note  for  the 
accommodation  of  the  maker,  and  from  the  fact  that  it  was 
filled  up  to  the  order  of  the  defendants,  we  must  assume  that  it 
was  endorsed  for  their  accommodation ;  and  as  the  plaintiffs 
have  paid  the  note  to  a  subsequent  holder,  the  defendants  must 
reimburse  them. 

And  even  if  it  was  alleged  that  the  plaintiffs  endorsed  the 
note  for  the  purpose  of  guaranteeing  the  payment  of  it  by  the 
maker,  to  the  defendants,  they  cannot  prove  such  guarantee  by 
parol.     iSchafer  v.  The  Bank,  9  P.  F.  S.  144. 

The  correspondence  between  Teller  &  Bro.  and  the  plaintiffs 
does  not  help  Teller,  Anathan  &  Co.,  the  defendents — the  two 
firms  are  entirely  distinct. 

If  the  correspondence  had  been  between  the  firm  defendants 
and  the  plaintiffs,  or  if  it  had  appeared  that  the  plaintiffs  knew 
at  the  date  of  their  letter  that  Teller  &  Bro.  had  succeeded  Tel- 
ler, Anathan  &  Co.,  and  that  the  note  in  question  had  been 
Siven  for  the  total  of  the  indebtedness  of  Rodelheim  to  both 
rms,  the  latter  would  have  been  written  evidence  of  guarantee, 
and  payment  of  the  note  in  pursuance  thereof,  would  have  dis- 
charged the  defendants. 

Judgment  for  plaintiffs  on  demurrer  to  plea. 

[Legal  Ouelte,  July  28, 1871,  Vol.  8,  p.  230.] 
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Orphans'  Court,  Philadelphia  County. 


BUIST'S  ESTATE. 

1.  A  testAtor  beqtieatbed  "  ererythlD^  "  to  his  wife  for  life  and  at  her  death  to  be 
divided  among  their  children.  After  his  death  a  poBtbumons  son  was  bom,  who 
survived  but  a  few  months  and  died.  The  wife  took  out  letters  of  administration 
and  charged  herself  with  the  value  of  the  personal  estate,  mainly  leases  and 
fixtures  of  brickyards,  at  $20,400  ;  the  evidence  showed  that  it  was  worth  $60,0u0. 
This  estate  she  sold  to  her  step-brothers  for  $30,000,  but  the  guardian  of  the 
children  having  commenced  legal  proceedinss  to  rescind  the  sale,  the  property  was 
reconveyed  to  her.  The  profits  of  the  brickyard  for  the  year  succeeding  the  testa- 
tor's death  were  $19,874  j  on  a  settlement  of  the  accounts  of  the  administratrix. 
Held  : 

8.  That  the  guardian  of  the  children  was  not  entitled  to  receive  the  distribntive 
share  of  the  estate  of  the  posthumous  son,  but  that  the  same  went  to  his  mother, 
the  accountant,  under  the  intestate  law. 

8.  That  the  expenses  incurred  for  counsel  fees,  Ac.,  by  the  guardian  in  protecting 
the  interest  of  the  remaindermen,  the  children,  should  be  allowed  out  of  the  es- 
tate. As  far  as  they  came  out  of  ibeir  share  the  allowance  would  be  of  course, 
and  as  far  as  they  reduced  the  accountant's  life  estate,  as  her  act  caused  them  to 
be  incurred,  she  could  not  complain. 

4.  That  the  accountant  was  properly  surchargeable  with  $89,510,  the  difference 
between  $90,490,  the  appraised  value  of  the  testator's  estate,  and  $60,000,  the  real 
value  thereof. 

5.  The  auditor  decided  that  accountant  was  entitled  to  receive  for  the  first  year  af- 
ter  the  testator's  death,  on  account  of  her  life  estate,  the  interest  on  the  principal, 
and  that  any  earnings  over  that  sum  should  go  to  the  estate  and  become  part  of 
the  principal.  Therefore,  after  deducting  $8,600,  the  interest  at  six  per  cent,  on 
$60,000,  the  principal  of  the  estate,  from  $19,374,  the  actual  earnings  of  the 
brickvards  of  decedent  during  the  first  year,  he  surcharged  the  accouutant  with 
$15,774,  the  differenoe.     Beld: 

6.  To  be  error.  Tbe  estate  having  been  devised  to  her  for  life  and  she  having  been 
charged  with  the  value  of  It  at  the  time  of  the  death  of  the  decedent,  she  is  entitled 
to  take  it  at  that  value  and  to  apply  to  her  own  use  whatever  profits  are  to  be 
made  out  of  it. 

7.  That  under  the  act  of  17th  May,  1871,  the  accountant  was  entitled  to  take  the 
estate  upon  giving  security  In  such  form  and  amount  as  the  court  should  direct,  to 
protect  the  interests  of  those  in  remainder. 

Sur  exceptions  to  auditor's  report. 

Opinion  by  Paxson,  J.    Delivered  July  8th,  1871. 

John  M.  Birist,  the  testator,  died  on  the  13th  of  November, 
1868,  leaving  surviving  him  a  widow,  Stella  M.  Buist,  the  ac- 
countant, and  three  minor  children,  Stella,  Annie  and  Jane. 
One  child,  John  M.  Buist,  was  born  after  the  testator's  death, 
and  died  on  the  29th  day  of  June,  1869,  having  survived  his 
father  about  seven  months,  and  leaving  no  liabilities  of  any 
kind.  The  will  of  the  testator,  which  was  made  in  the  ex- 
tremity of  his  last  sickness,  is  as  follows : 

"  I  bequeath  everything  to  my  wife,  during  her  lifetime,  and 
at  her  death  to  be  divided  among  the  children ;  also  to  t*ke 
care  of  Annie  Lednum ;  also  Robert  Buist,  Sr.,  and  Charles  K 
Wentz,  Sr.,  to  be  guardians  of  the  children." 

On  the  18th  of  November,  1868,  letters  of  administration, 
with  the  will  annexed,  were  granted  to  the  testator's  father, 
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Robert  Buist,  Sr.  On  the  application  of  the  widow,  Stella  M. 
Buist,  these  letters  were  revoked,  and  letters  of  administration, 
with  thd  will  annexed,  were,  on  the  5th  of  December,  1868 
granted  to  the  widow.  The  latter  filed  an  inventory  of  the  per- 
sonal estate,  consisting  chiefly  of  brickyards,  machinery,  fixtures 
and  stock  on  hand  of  burned  and  unburned  bricks,  together 
with  certain  leasehold  interests  in  several  lots  from  which  the 
clay  to  manufacture  the  bricks  was  procured.  The  said  inven- 
tory amounted  to  $20,490.  About  the  first  of  January,  A.  D. 
1869,  the  accountant  sold  the  brickyard,  leases,  machinery  and 
bricks  on  hand,  to  her  two  step-brothers,  Charles  K  and  Henry 
C.  Wentz  (the  former  of  whom  was  one  of  the  testamentary 

fuardians  of  her  children),  at  private  sale,  for  the  sum  of 
30,000,  taking  in  payment  therefor  two  mortgages  on  property 
in  the  interior  of  Pennsylvania,  one  for  $10,000  and  the  other 
for  $20,000 ;  one  of  which,  at  least,  was  not  a  first  lien.  On  the 
10th  day  of  April,  A.  D.  1869,  she  filed  her  account  in  the  office 
of  the  register  of  wills.  In  the  month  of  June,  1869,  Robert 
Buist,  Sr.,  as  guardian  and  next  friend  of  the  children,  filed  a 
bill  in  the  Court  of  Common  Pleas,  alleging  that  the  sale  afore- 
Baid  was  fraudulent  in  law  and  in  fact — tnat  the  property  in- 
cluded therein' was  worth  greatly  more  than  the  price  at  which 
it  was  sold.  The  practical  result  of  this  proceeding  was  that 
the  Messrs.  Wentz  reconveyed  to  the  widow,  as  administratrix, 
the  property  which  they  had  purchased  of  her  as  above  stated ; 
and  the  court  ordered  her  to  enter  additional  security  in  the 
register's  office,  in  the  sum  of  $30,000.  The  additional  security 
was  duly  entered. 

The  auditor  finds,  from  the  evidence  before  him,  that  the 
value  of  the  brickyards,  leases,  machinery,  and  bricks  on  hand, 
at  the  time  of  the  death  of  John  M.  Buist,  was  at  least  $60,000. 
From  this  he  deducts  the  amount  at  which  the  same  was  ap- 
praised in  the  inventory,  viz.:  $20,490,  and  surcharges  the 
accountant  with  the  difference,  $39,510. 

The  auditor  also  finds  that  the  profits  of  the  brickyard,  for 
the  year  following  Mr.  Buist's  death,  amounted  to  $19,374. 
From  this  sum  he  deducts  $3,600,  the  interest  at  six  per  cent., 
which  the  estate  would  have  yielded  if  converted,  and  which 
latter  sum  he  awards  to  the  accountant,  as  tenant  for  life,  and 
surcharges  her  with  the  difference,  $15,774. 

These  are  the  only  items  of  surcharge  complained  of. 

The  accountant  filed  a  number  of  exceptions  to  the  report  of 
the  auditor,  the  first  of  which  is  to  the  surcharge  of  $39,510. 
"We  see  nothinsj  in  the  case  to  sustain  this  exception.  The  audi- 
tor finds,  as  a  fact,  that  the  property  was  worth  at  least  $60,000 
at  the  time  of  Mr.  Buist's  death.  The  evidence  is  not  before 
Ufl  except  in  so  fiir  as  it  is  incidentally  stated  by  the  auditor. 
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We  are  unable  to  see  any  error  in  the  finding  of  the  auditor 
uj)On  this  point.    ^ 

The  second  exception  is  to  the  surcharge  of  $15,774,  the  al- 
leged profits  of  the  brickyard  for  the  year  1869, 

it  will  be  observed  that  by  the  terms  of  Mr.  Buist's  will,  the 
corpus  of  this  estate  is  given  to  the  widow  for  life,  and  after 
her  death,  to  be  distributed  among  her  children.  As  the  estate 
consists  entirely  of  personal  property,  it  is  necessary  to  protect 
the  interests  of  the  remaindermen,  who,  in  this  instance,  are 
the  minor  children  of  the  testator.  It  was  urged  on  behalf  of 
the  latter  that  inasmuch  as  much  of  the  value  of  the  estate  con- 
sisted in  leasehold  interests  in  clay  lands,  to  allow  the  widow 
to  go  on  and  exhaust  the  clay  for  her  own  benefit  during  her 
life,  or  the  continuance  of  the  respective  leases,  would  waste 
the  estate  to  the  serious  detriment  of  the  children.  The  audi- 
tor says :  "  It  seems  to  be  the  very  case  where,  as  soon  after 
death  as  possible,  the  estate  ought  to  have  been  converted  into 
such  property  as,  while  it  would  yield  an  income  for  the  benefit 
of  the  life  estate,  could  be  transmitted  substantially  to  those 
whom  the  testator  desired  might  enjoy  it  in  the  future.  The 
late  English  authorities  would  seem  to  establish  that,  having 
regard  to  the  time  necessary  to  collect  and  gather  in  the  estate, 
and  of  a  reasonable  time  to  convert  it,  that  the  owner  of  a  life 
estate  vesting  on  the  death  of  a  testator,  is  entitled  for  a  vear 
thereafter,  to  receive  that  which  the  estate  would  have  yielded 
if  converted  and  invested  during  that  year.  This  doctrine  is 
found  established  in  2d  Spence's  Equity,  564, 5, 6  and  7,  and  the 
cases  therein  referred  to,  especially  in  Dimes  v.  Scoit^  4  Eussell, 
209 ;  Taylor  v.  Clark^  1  Hare,  161.  This  estate,  your  auditor 
has  already  declared,  from  the  evidence  already  before  him,  was 
worth,  at  the  time  of  the  testator's  death,  not  less  than  $60,000. 
This,  if  invested,  would  have  yielded  at  the  end  of  the  year 
1869,  at  six  per  cent.,  $3,600,  and  under  this  view  of  the  law 
this  sum  would  have  been  the  exclusive  property  of  the  tenant 
for  life.  The  sum  earned  by  this  estate,  during  the  year  1869, 
was,  as  your  auditor  has  already  stated,  $19,374.  This  sum, 
less  the  amount  whi6h  the  tenant  for  life  was  entitled  to  re- 
ceive, she  being  the  accountant,  she  is  to  be  surcharged  with,  to 
wit,  $15,774."  The  decision  of  the  auditor  goes  upon  the  prin- 
ciple that  this  being  a  wasting  estate,  should  have  been  con- 
verted within  one  year  after  the  death  of  the  testator,  and 
during  that  year  the  widow  is  entitled  to  so  much  only  of  the 
profits  of  the  estate  as  the  capital  would  have  yielded  if  con- 
verted and  placed  out  at  interest.  And  he  charges  her  with 
the  principal  of  the  estate  at  its  value  at  the  time  of  the  testa- 
tor's death. 

The  latter  charge  is  right,  as  has  been  already  stated.     But 
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whj^  should  the  bulk  of  the  profits  of  the  estate  go  to  the  re- 
maindermen during  that  year  ?  She  is  charffed  with  the  full 
amount  of  the  stock,  fixtures  and  good  will  oi  the  brickyards, 
together  with  the  value  of  the  leases.  If  they  had  been  sold  at 
that  price  to  a  stranger  he  would  have  been*  entitled  to  the 

Erofits.  If  she  takes  them  at  the  valuation  and  carries  on  the 
usiness  herself,  why  shall  not  the  profits  go  to  her?  We 
have  already  seen  that  the  corpus  of  the  estate  has  been  given 
to  her  by  the  terms  of  her  husband's  will.  She  has  the  right 
to  retain  and  enjoy  it,  provided  the  right  of  those  in  remainder 
can  be  properly  protected.  To  them  she  must  account  for  the 
value  of  the  estate  at  the  time  of  her  husband's  death,  when 
her  rights  vested,  less  whatever  liabilities  there  may  be  against 
her  husband,  and  the  expenses  of  administering  the  estate. 
There  appear  to  have  been  few  debts,  and  she  filed  an  account 
about  three  months  after  her  husband's  death.  The  auditor 
has  given  the  profits  to  those  in  remainder  for  the  first  year, 
upon  the  theory  that  an  administrator  is  entitled  to  one  year  in 
which  to  settle  the  estate,  and  ascertain  if  there  are  any  debts. 
This  estate  was  settled  in  about  three  months,  as  before  stated. 
While  an  executor  or  administrator  is  by  the  law  of  this  State 
allowed  one  year  within  which  to  settle  his  account,  there  is  no 
Jaw  to  prevent  his  doing  so  at  an  earlier  day.  No  one  but  a 
creditor  can  complain  of  a  settlement  within  the  year.  The 
heirs  .or  distributees  cannot  do  so.  In  this  case,  those  in  re- 
mainder cannot  sufi;er  for  this  reason.  The  risk,  and  the  only 
risk,  is  with  the  accountant. 

Here  the, widow  has  elected  to  retain  the  property  be- 
queathed to  her  under  her  husband's  will.  This,  we  think,  she 
has  a  right  to  do.  It  vested  in  her  upon  her  husband's  death. 
She  must  be  charged  with  its  value  at  that  date,  less  the 
amount  of  the  debts  of  the  testator  proved  within  one  year, 
and  the  expenses  of  the  administration.  The  profits,  whatever 
they  may  oe,  belong  to  her. 

The  cases  of  Dimes  v.  ScoU^  and  Taylor  v.  Clarky  cited  bv  the 
auditor,  do  not  sustain  the  principle  which  he  has  adopted.  In 
the  former  case,  the  estate  was  given  to  trustees,  witn  a  posi- 
tive direction  to  convert  it  into  money,  and  invest  the  proceeds 
in  government  or  real  estate  securities — the  interest  to  be  paid 
to  the  widow  for  life,  with  remainder  over.  A  portion  of  the 
estate  was  invested  in  Indian  loan,  at  the  time  of  the  testator's 
death.  The  trustees  neglected  to  convert  it,  and  paid  the  in- 
come (ten  per  cent.)  to  the  widow.  It  was  held  she  was  only 
entitled  to  receive  the  income  the  estate  would  have  yielded  if 
it  had  been  converted  in  accordance  with  tlie  directions  in  the 
will.  In  Taylor  v.  Clarke  there  was  also  a  positive  direction 
to  convert.    A  considerable  portion  of  the  estate  was  invested 
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in  a  partnership,  the  proceeds  of  which  were  payable  by  instal- 
ments. Held,  that  the  widow,  who  had  a  life  estate  only,  was 
not  entitled  during  the  first  year,  to  the  profits  of  the  business, 
but  only  to  so  much  as  the  estate  would  have  yielded  if  con- 
verted. It  will  be  observed  these  cases  are  entirely  difterent 
from  the  one  under  consideration.  Here  the  estate  is  given  to 
the  widow.  If  entitled  to  the  principal,  she  is  also  entitled  to 
the  profits. 

The  third  exception  is  not  sustained.  The  accountant  is  not 
entitled  to  the  whole  estate  absolutely,  but  only  to  a  life  inter- 
est, with  remainder  to  her  children.  The  rights  of  the  latter 
must  be  protected. 

The  fourth  exception  is, "  that  the  auditor  erred  in  not  award- 
ing her  the  whole  estate  at  its  value  at  the  death  of  John  M. 
Buist,  upon  her  entering  security,  to  be  approved  by  the  court, 
for  the  benefit  of  those  entitled  as  remaindermen." 

The  act  of  24th  of  February,  1833,  §  49  (Purdon,  304,  pi. 
184),  provides  that:  "Whenever  personal  property  is  bequeathed 
to  any  person  for  life,  or  for  a  term  of  years,  or  for  any  other 
limited  period,  or  upon  a  condition  or  contingency,  the  executor 
of  such  will  shall  not  be  compelled  to  pay  or  deliver  the  prop- 
erty, so  bequeathed,  to  the  person  so  entitled,  until  security  be 
given  in  the  Orphans'  Court  having  jurisdiction  of  his  accounts, 
m  such  sum  and  form  as,  in  the  judgment  of  such  court,  shall 
sufficiently  secure  the  interest  of  the  person  entitled  in  remain- 
der, whenever  the  same  shall  accrue  or  vest  in  possession.*' 

This  enabled  the  executor  to  demand  security  before  he  paid 
or  delivered  personal  property  bequeathed  to  a  person  having 
only  a  life  interest  therein.  The  act  of  17th  of  May,  A.  D. 
1871,  requires  the  executor  or  administrator  to  deliver  such 
property  to  the  life  tenant,  upon  the  entry  of  satisfactory  secu- 
rity by  the  latter.  Said  act  is  as  follows:  "Whenever  any 
Eersonal  property,  or  the  increase,  profits  or  dividends  thereof, 
as  been  or  shall  hereafter  be  bequeathed  to  any  person,  for  life 
or  for  a  term  of  years,  or  for  any  other  limited  period,  or  upon 
a  condition  or  contingency,  the  executor  or  executors,  adminis- 
trator with  the  will  annexed,  or  trustee  or  trustees  under  such 
will,  as  the  case  may  be,  shall  deliver  the  property  so  bequeathed 
to  the  person  entitled  thereto,  upon  such  person  giving  securitv, 
in  the  Orphans'  Court  having  jurisdiction  of  tne  accounts,  in 
such  form  and  amount  as,  in  the  judgment  of  the  court,  will 
sufficiently  secure  the  interest  of  the  person  or  persons  entitled 
in  remainder,  whenever  the  same  shall  accrue  or  vest  in  posses- 
sion ;  and  anv  married  woman  availing  herself  of  the  benefit  of 
this  act  shall  have  power,  as  a  feme  sole^  to  bind  her  separate 
estate  and  property,  by  any  obligation  given  by  her,  as  security, 
under  this  act."    rage  6z  of  General  Laws  of  session  of  1871. 
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If  a  life  interest  in  the  personal  estate  of  Mr.  Buist  had 
been  bequeathed  to  some  one  other  than  the  accountant,  she 
would  have  been  compelled,  under  this  act,  t9  pay  or  deliver  it 
to  such  person  upon  a  compliance  with  the  terms  of  said  act. 
As  it  has  been  bequeathed  to  her,  she  is  entitled  to  retain  it 
upon  entering  into  such  security  as  the  court  may  approve,  and 
which  must  oe  sufficient  fully  to  protect  the  interests  of  those 
in  remainder. 

The  fifth  and  sixth  exceptions  are  sustained,  for  reasons  which 
have  already  been  stated  in  this  opinion  in  the  discussion  of  the 
prior  exceptions. 

The  accountant  excepts  (seventh)  because  the  auditor  has  not 
allowed  her  five  per  cent,  commission  on  the  gross  value  of  the 
estate.  On  the  other  hand,  Robert  Buist,  Sr.,  as  guardian,  ex- 
cepts to  any  allowance  of  commissions,  on  the  ground  that  the 
accountant  has  wasted  and  mismanaged  the  estate.  The  audi- 
tor allowed  two  and  a  half  per  cent,  commissions  on  the  gross 
estate. 

We  dismiss  both  these  exceptions.  While  we  would  not  al- 
low more  than  two  and  a  half  per  cent.,  in  view  of  the  size  of 
the  estate ;  that  there  were  very  few  debts,  and  that  the  ac- 
countant retains  the  estate  in  her  own  hands ;  we  yet  do  not 
see  such  evidence  of  waste  and  mismanagement  as  would  justify 
us  in  disallowing  commissions  altogether.  There  is  no  evidence 
of  any  loss  to  the  estate  by  reason  of  any  act  of  the  accountant ; 
nor  are  we  prepared  to  say  that  the  sale  to  her  step-brothers 
was  with  any  fraudulent  intent.  It  may  have  been  the  result 
of  ignorance  or  inexperience ;  at  any  rate  the  arrangement  was 
promptly  rescinded  when  its  impropriety  was  made  apparent. 

We  see  nothing  to  sustain  the  ninth  exception.  The  claim  of 
R.  Buist,  Sr.,  appears  to  have  been  fully  made  out  before  the 
auditor,  and  no  sufficient  reason  has  been  urged  why  it  should 
have  been  disallowed. 

The  ninth  and  last  exception  filed  by  the  accountant  is  to  the 
allowance  by  the  auditor  of  the  sum  of  $420.10  to  Robert 
Buist,  Sr.,  as  guardian,  for  expenses  paid  by  him  in  the  legal 
proceedings  referred  to,  which,  as  before  stated,  resulted  in  the 
reconveyance  to  the  accountant  of  the  brickyard  and  fixtures, 
and  the  entry,  by  order  of  the  court,  of  additional  security  by 
said  accountant ;  as  well  as  to  the  large  surcharge  above  refer- 
red to. 

The  guardian  stepped  in  to  protect  the  interest  of  his  wards. 
He  has  no  estate  belonging  to  them  in  his  hands  with  which  to 
defray  these  expenses.  They  receive  no  part  of  the  estate  until 
the  death  of  their  mother.  As  the  act  of  the  guardian  seems 
to.  have  been  a  proper  one — resulting  in  benefit  to  the  whole  es- 
tate, there  would  appear  to  be  no  good  reason  why  he  should 
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not  be  allowed  these  expenses.  So  &r  as  it  affects  the  remain- 
dermen it  is  clearly  right;  so  far  as  it  affects  the  accountant 
and  diminishes  her  life  interest,  it  is  proper  to  allow  it,  for  the 
reason  that  it  was  her  conduct  which  rendered  such  action  on 
the  part  of  the  guardian  necessary. 

Robert  Buist,  guardian,  has  also  filed  exceptions.  The  third 
relating  to  the  commissions,  has  already  been  disposed  of.  The 
firet  was  withdrawn  upon  the  argument. 

The  second  is  sustained,  unless  the  said  Stella  M.  Buist  will, 
within  ten  days  from  this  date,  execute  and  place  on  record  in 
the  proper  office,  a  formal  declaration  of  trust  in  favor  of  the 
estate,  m  regard  to  the  property  referred  to  in  said  exception. 

We  sustam  the  fourth  of  said  exceptions  as  to  the  disallow- 
*  ance  of  the  claim  of  the  guardian  for  an  allowance  of  $2,500, 
as  counsel  fees  in  protecting  the  rights  of  his  wards.  This 
*claim  rests  upon  precisely  the  same  principles  as  the  claim  for 
expenses  allowed  by  the  auditor.  The  auditor  admits  the  claim 
to  l>e  a  reasonable  one  so  far  as  the  amount  is  concerned,  and 
there  seems  to  have  been  no  objection  to  it  upon  that  account ; 
but  he  thinks  the  guardian  must  look  to  hid  wards'  estate. 
The  only  estate  they  have  is  their  said  interest  in  remainder, 
and  it  must  come  out  of  that  if  it  is  paid  at  all.  The  account- 
ant is  the  only  person  who  can  object,  and  we  do  not  think  she 
can  do  so  successfully,  for  the  reasons  heretofore  stated.  The 
remainder  of  this  exception  was  withdrawn. 

The  guardian  excepts  fifth  and  lastly,  because  the  auditor 
has  awarded  the  sum  of  $23,492.65  to  the  accountant  as  next 
of  kin  of  John  M.  Buist,  minor  child  of  the  testator,  which 
child  died  since  the  decease  of  its  father,  instead  of  awarding  the 
same  to  the  guardians  of  said  minor. 

There  can  be  no  such  thing  as  a  guardian  of  a  dead  child. 
That  relation  ceases  with  the  death  of  the  latter?  Money  due 
the  minor,  and  not  received  by  the  guardian  prior  to  the  death 
of  the  former,  goes  to .  his  legal  representatives.  Nor  is  there 
any  force  in  the  argument,  pressed  upon  the  hearing,  that  the 
share  of  the  minor,  inherited  by  the  mother,  escapes  its  pro- 
portion of  the  costs  and  expenses  incurred  by  the  guardian  in 
asserting  the  rights  of  the  minors.  These  expenses  are  de- 
ducted from  the  gross  estate,  and  the  share  of  the  deceased 
minor  is  reduced  proportiouably. 

The  first,  third,  seventh,  eighth  and  ninth  exceptions  filed 
by  Stella  M.  Buist,  administratrix,  are  dismissed.  The  second, 
fourth,  fifth  and  sixth  of  said  exceptions  are  sustained. 

The  first,  third  and  fifth  exceptions  filed  by  Robert  Buist, 
Sr  ,  guardian,  are  dismissed. 

The  second  of  said  exceptions  is  sustained,  unless,  witliin  ten 
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days,  a  declaration  of  trust  is  made  and  recorded,  as  before 
stated. 

The  third  of  said  exceptions  is  sastained,  las  to  the  sum  of 
$2,500  for  counsel  fees. 

The  report  is  recommitted  to  the  auditor,  with  directions  to 
amend  his  report  in  accordance  Avith  the  views  indicated  in 
this  opinion. 

[Legal  Oftsette,  July  28, 1871,  Vol.  3,  p.  236.] 


Court  of  Quarter  Sessions,  Philadelphia  County. 

COMMONWEALTH  v.  ATKINSON. 

1.  Ad  Indenture  of  apprenticeship  should  be  signed  by  the  master,  the  apprentice, 
and  his  parent,  guardian,  or  next  friend.  The  guardian  can  only  sign  if  there  is 
no  parent,  and  the  next  friend  only  where  there  Is  neither  parent  nor  guardian. 

3.  No  formal  appointment  is  necessary  to  constitute  *'  a  next  friend,"  but  he  should 
be  one  who  by  his  age,  condition  and  conduct,  gives  evidence  of  a  proper  dis- 
cretion, and  more  than  ordinary  interest  in  the^welfare  of  the  minor. 

8.  An  indenture  of  apprenticeship,  which  does  not  provide  for  the  support  of  the 
minor  during  the  whole  and  every  part  of  the  time  which  he  has  to  serve ;  which 
drtes  not  provide  for  the  schooling  of  ihe  apprentice,  and  while  signed  by  one  as 
'*  next  friend,"  discloses  on  its  face  that  the  parent  is  livlug,  is  fatally  defective  in 
these  three  particulars. 

4.  Where  an  apprentice  absconds,  or  the  master  111  treats  him,  the  proper  proceeding 
is  by  arrest,  and  binding  over  or  commitment  by  a  Justice  of  the  peace.  Where 
the  indenture  Is  itself  iutrinslcally  defective,  a  writ  of  habean  corptu  is  the  proper 
method  of  bringing  the  question  before  the  court  for  adjudication. 

Sur  habeas  corpus. 

Opinion  by  Finlettbr,  J.     Delivered  July  15th,  1871. 

On  the  14th  day  of  December,  A.  D.  1868,  John  Nipple,  by 
and  with  the  consent  of  John  0.  Atkinson,  a  son  and  partner 
in  business  with  Joseph  Atkinson,  the  master  in  this  case,  as 
"  nearest  friend,"  was  indentured  to  Joseph  Atkinson,  to  learn 
the  trade  of  bricklaying.  The  master  covenanted  to  teach  him 
the  trade  of  bricklaying,  and  also  to  procure  and  provide  for 
him  sufficient  meat,  drink,  lodging  and  washing  fitting  for  an 
apprentice  during  the  said  term,  &c.,  "that  is  to  say,  nine 
months  out  of  the  year,  from  the  first  day  of  April  until  the 
first  day  of  January  in  each  year  of  his  term,  and  from  the 
first  day  of  Januarv  until  the  first  day  of  April,  he  is  to  board 
at  his  home.  I  will  also  give  him  forty  dollars  per  year  in  lieu 
of  clothing  during  said  term." 

At  the  time  of  the  binding,  the  boy  had  absconded  from  the 
home  of  his  parents,  by  whom  he  was  advertised  in  the  daily 
papers,  at  the  time. 

On  the  first  day  of  January,  A.  D.  1871,  the  apprentice,  by 
the  articles  of  indenture,  left  the  employment  of  his  master^ 
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and  did  not  return  on  the  first  day  of  April,  and  was  subse- 
quently arrested  and  committed  to  prison  as  an  absconding 
apprentice,  whereupon  his  father  sued  out  this  writ  of  habeas 
corpus.  It  is  important  that  proceedings  of  this  character 
should  be  in  accordance  with  the  act  of  Assembly  of  1770  and 
its  supplements,  and  the  decisions  thereon,  and  although  the 
parties  have  expressed  their  consent  and  desire  that  the  case 
should  be  determined  upon  its  merits,  without  regard  to  the 
manner  in  which  it  is  presented  to  the  court,  1  consider  it 
proper  to  ascertain  the  precise  form  in  which  all  such  cases 
should  be  brought  for  final  adjudication. 

Whenever  either  the  master  or  the  apprentice  have  violated 
the  covenant  of  the  indenture,  or  "  whenever  the  master  shall 
misuse,  abuse,  or  evilly  treat, "  or  where  the  apprentice  shall  ab- 
scond, the  party  aggrieved  shall  or  may  apply  to  a  justice  of  the 
Eeace,  who,  after  giving  notice  to  such  master  or  apprentice,  if 
e  or  she  shall  neglect  to  appear,  shall  issue  his  warranty  and 
bind  him  or  her  over  to  appear  at  the  next  Court  of  Quarter 
Sessions,  or  commit  such  apprentice,  for  want  of  security,  to 
jail,  and  upon  such  appearance  of  the  parties,  and  hearing  their 
respective  proofs  and  allegations,  the  said  court  are  authorized, 
if  they  see  cause,  to  discharge  the  said  apprentice  from  his  ap- 
prenticeship, and  of  and  from  all  and  every  the  covenants  of 
the  indenture,  or  to  imprison  him, 

Nothing  more  than  the  appearance  at  the  next  court,  of  the 
party  held,  is  necessary  to  make  a  matter  of  this  kind  ripe  for 
adjudication.  Where,  however,  the  apprentice,  or  his  parent, 
or  guardian  desires  to  take  advantage  of  a  defect  in  the  inden- 
ture, or  some  intrinsic  matter  other  than  that  mentioned  in  the 
act,  the  remedy  is  by  writ  of  habeas  corpus.  1  S.  &  £.  36 ;  8 
W.  &S.340;  2Barr,  402. 

The  binding  must  be  to  serve  as  an  apprentice  to  some  art, 
mystery,  occupation,  or  labor,  and  an  indenture  which  does  not 
set  out  this  object  is  void.  2  Dallas,  198.  The  signature  of  the 
apprentice  is  absolutely  necessary,  and  his  parent,  guardian,  or 
next  friend,  must  show  his  assent  thereto,  by  his  signature  at 
the  time  of  the  binding.  The  right  of  the  guardian  to  assent 
arises  only  when  there  is  no  parent,  and  of  the  next  friend  only 
when  there  is  neither  parent  nor  g:uardian.  Parents  or  guardi- 
an8  may  forfeit  their  rights  by  abandonment,  or  by  a  condition 
such  as  confirmed  drunkenness,  which  unfits  them  to  exercise 
the  care  and  discretion  the  law  requires. 

The  next  friend  requires  no  formal  appointment.  He  must, 
however,  have  evinced,  by  his  regard  for  the  minor,  a  more 
than  ordinary  care  and  interest  in  his  welfare,  and  by  his  age, 
condition,  and  conduct,  give  evidence  of  a  proper  discretion, 
and  not  as  in  this  case,  be  only  a  mere  acquaintance  of  the 
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minor,  and  a  son  and  copartner  with  the  master,  and  as  in  this 
case,  covenant  for  the  minor  to  live  "  home"  for  three  months 
in  the  year,  which  is  a  concession,  either  that  the  minor  had 
parents  or  guardian,  or  that  he  had  others  more  nearly  related 
or  connected  with  him,  to  stand  as  his  next  friend.  The  inter* 
est  of  the  apprentice  is  of  paramount  importance,  and  the  inden- 
ture itself  may,  without  more,  be  evidence  sufficient,  that  the 
person  assenting  and  signing  as  "  next  friend,"  has  no  right  to 
pe  so  regarded,  and  show  that  the  apprentice  should  be  relieved 
from  an  improvident  or  oppressive  binding.  The  next  friend 
must  have  no  interest  against  the  interest  of  the  apprentice,  and 
certainlv  none  in  the  business  or  enterprise  in  which  he  is  em- 
ployed Dy  the  master.  Being  in  loco  parentis^  he  must,  by  the 
contract  which  he  is  making  for  his  ward,  exhibit  all  a  parent's 
anxiety  and  vigilance  for  his  present  and  futiSre  welfare ;  short 
of  this,  he  cannot  be  "  next  friend." 

The  indenture  must  show  specificallv  the  trade  or  mystery. 
It  must,  moreover,  show  on  the  part  of  tne  master  an  obligation 
to  maintain  and  support  the  apprentice,  not  only  during  the 
whole  term,  but  during  every  part  of  it.  It  is  true,  there  is 
in  2  Barr,  402,  a  case  where  an  indenture  which  provided 
for  the  support  of  the  apprentice  during  only  nine  months  of 
the  year  was  sustained,  but  only  upon  the  ground  that  the 
compensation  which  was  given  for  nine  months  was  adequate 
to  his  support  during  the  whole  year.  Upon  what  principle 
could  an  indenture,  which  cave  no  support  for  any  portion  of 
the  time,  be   sustained?    It  lacks  one   of  the  most  essential 

{)urpose8  and  considerations  of  such  contracts.  Whilst  it 
eaves  the  apprentice  free  to  starve  or  steal,  it  forbids  him  to 
labor,  if  he  could  obtain  employment,  because  it  contains  his 
covenant  to  give  all  his  time,  care  and  labor  to  the  business 
and  interests  of  his  master.  • 

In  order  that  the  apprentice  may  •  become  an  intelligent 
workman  and  citizen,  the  master  must  covenant  for  his 
schooling.  It  is  now  well  settled,  that  without  this,  the 
court  will  cancel  an  indenture,  unless  it  appear  that  the 
apprentice  is  sufficiently  educated  and  intelligent  not  to 
require  additional  schooling,  which  has  now  been  regulated 
by  act  of  Assembly,  17th  March,  1865.  In  the  present  case, 
the  father  of  the  apprentice  was  residing  in  this  city,  and  was 
not  incapable  of  exercising  his  right,  and  had  not  abandoned 
his  son.  The  next  friend  in  this  case  was  the  son  of  the  master, 
and  was  an  entire  stranger  to  the  minor.  The  indenture  pro- 
vides for  the  support  of  the  apprentice  during  only  nine 
months  of  the  year.  It  will  be  seen  that  this  indenture  is 
void  ;  it  lacks  the  most  important  elements  to  make  it  a  valid 
instrument. 
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It  is  therefore  adjudged,  ordered  and  decreed,  that  the  said 
John  Nipple  be  discharged  of  and  from  his  apprenticeship,  and 
of  and  from  all  and  every  the  articles,  covenants  and  agree- 
ments in  the  said  indenture  contained,  the  said  indenture  with 
the  said  Joseph  Atkinson  to  the  contrary  notwithstanding. 

J.  C.  Hedheffer^  Esq.y  for  relator. 

[Legal  Gazette,  July  88,  1871,  VoL  3,  p.  23tt] 


Court  of  Common  Pleas,  Philadelphia  County. 

Ik  Equity. 


KOBLIT  et  al.  y.  BRIG6S  et  aL 

1.  EvideDCO  of  a  parol  coDtract  caDnot  in  any  way  add  to,  alter  or  vary  the  terms  of 
a  subsequent  written  contract  covering  the  same  subject  matter. 

2.  Where  a  sum  of  money  is  due  and  presently  payable  from  one  party  to  another, 
interest  should  be  charged. 

Sur  exceptions  to  master's  report 

Opinion  by  Finletter,  J.     Delivered  July,  1871. 

The  fifth  exception  of  the  defendant  is,  "  Because  the  master 
has  reported  in  favor  of  disallowing  the  charge  of  $600  upon 
the  erection  of  the  derrick  and  engine  house." 

The  written  contract,  in  all  its  parts  and  terras,  is  plain, 
specific  and  unambiguous.  It  is  not  apparent,  therefore,  how 
parol  testimony  could  be  admitted  to  vary  its  conditions.  Even 
if  it  were  admissible  at  all  it  should  have  been  confined  to  the 
specific  matters  which  required  the  elucidation  of  witnesses. 
The  parol  testimony  taken  by  the  master  was  certainly  not  of 
this  character.  It  referred  especially  to  t^e  terms  of  a  prior 
verbal  agreement  between  the  parties  upon  the  same  subject 
matter.  It  merely  proved  that  the  vernal  diftered  from  the 
written  contract,  and  'nothing  more.  It  did  not  explain  or 
modify  any  of  the  conditions  of  the  written  contract,  but  sim- 
ply explained  how  they  had  been  arrived  at.  It  did  not  and 
could  not  aid  in  the  least  in  their  interpretation; 

It  was,  therefore,  irregular,  and  its  consideration  by  the  mas- 
ter led  him  into  manifest  error  against  the  unmistakable  terms 
of  the  contract,  and  against  the  evident  intention  of  the  parties. 
Following  this  false  light  he  reports  the  price  to  be  paid  $4,000, 
when  the  first  clause  of  the  agreement  says:  "for  the  sum  or 
price  of  $4,500  ;*'  and  also  finds  that  to  be  a  loan  Av.hich  the 
agreement  specifies  was  the  first  payment  to  be  made  after  a 
certain  portion  of  the  work  had  been  completed. 

Brig^  undertook  to  sink  a  well  "  to  oil  or  1,000  feet,"  and 
to  provide  everything  necessary  to  that  end,  except  the  engine. 
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for  the  sum  of  $4,500.     How  and  when  this  was  to  be  due  and 

{)ayable  clearly  appears:  "The  payments  to  be  made  as  fol- 
OWB :  $500  as  soon  as  Briggs  has  erected  his  derrick,  engine, 
engine  house,  and  is  fully  prepared  and  has  commenced  tol)ore 
on  said  tract,  the  balance  to  be  paid  him  as  follows:  two- 
thirds  of  $300  when  he  shall  have  bored  a  well  four  and  a  half 
or  five  inches  in  diameter  100  feet ;  two-thir(ls  of  $325,  when  he 
shall  have  bored  the  second  100  feet ;  two-thirds  of  $350  on 
the  third  100  feet ;  two-thirds  of  $375  on  the  fourth  100  feet ; 
two-thirds  of  $400  on  the  fifth  100  feet,  and  two-thirds  of 
$450  to  be  paid  him  on  each  additional  100  feet,  after  he  shall 
have  reached  the  depth  of  500  feet,  until  he  shall  have  com- 
pleted his  boring  or  sinking  the  well  to  the  depth  of  1,000 
feet.  The  balance,  or  one-tnird,  retained  on  each  100  feet,  to 
be  held  as  a  security  for  the  faithful  performance  of  this  con- 
tract, and  not  io  be  paid  the  said  Briggs  until  the  stipulations 
herein  contained  shall  have  been  complied  with ;  and  it  is  fur- 
ther agreed  that  if  the  said  Briggs  should  fail  to  sink  the  well 
to  the  depth  of  1,000  feet,  then  m  that  event  all  the  moneys 
due  upon  that  contract  to  be  forfeited." 

From  this  it  is  apparent  that  two  things  were  contemplated 
by  the  parties,  distinct  in  themselves,  but  necessary  to  the  ful- 
filment of  the  object  in  view.  They  are  the  preparations  for 
boring,  and  the  boring.  The  first  to  be  completed  and  paid  for, 
before  the  other  was  commenced ;  the  second  to  be  paid  for  as 
it  progressed. 

The  contingency  of  a  cessation  of  the  work  before  comple- 
tion was  considered  and  provided  for.  "  The  said  party  of  the 
first  part  reserves  the  right  to  discontinue  boring,  and  in  that 
event  he  is  to  pay  to  the  said  Briggs  the  price  per  foot  herein 
named  for  the  number  of  feet  bored  at  the  time  he  directs  him 
to  discontinue  to  work.  It  is  also  understood  *  *  *  that  the 
well  shall  not  cost  the  party  of  the  first  part  more  than  the 
sum  of  $4,500  if  bored  to  the  depth  of  1,000  feet,  or  its  pro 
rata^  as  herein  specified." 

It  is  obvious  from  this  that  Briggs  was  to  be  paid  $500 
when  prepared  to  bore,  and  after  he  had  commenced  to  bore,  a 
specified  sura  per  foot,  which,  if  the  well  were  completed  to 
oil  or  1,000  feet,  would  amount  to  $4,000  ;  if  discontinued  by 
direction  of  Lloyd,  "  its  pro  ratUj  as  herein  specified,"  in  ac- 
cordance with  "  the  price  per  foot  herein  named  for  the  num- 
ber of  feet  bored."  The  ^*'pro  rata^^  had  reference  only  to  the 
cost  of  boring,  and  does  not  apply  to  that  portion  of  the  work 
which  would  then  have  been  completed  and  paid  for,  the  erec- 
tion of  the  derrick  and  engine,  and  engine  house. 

It  was  further  agreed  that  "if  of  a  less  depth  ^than  1,000 
feet)  the  setting  of  the  engine,  building  and  furnishing  lumber 
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for  derrick  and  engine  house  to  be  and  remain  the  property  of 
the  party  of  the  first  part  without  extra  charge."  Why  should 
he  have  had  the  benefit  of  this  stipulation,  unless  for  the  reason 
that  he  had  already  paid  for  these  thin^,  and  they,  of  right, 
belonged  to  him,  even  if  the  well  were  abandoned  ?    It  was  to 

fnard  against  any  contingency  of  claim  that  they  were  only  to 
e  his  when  the  whole  work  was  completed  and  the  whole  sum 
of  $4,500  paid. 

This  interpretation  is  consistent  with  the  terms  of  the  whole 
contract.  Whilst  it  pays  Briggs  for  all  the  labor  and  materials 
furnished  by  him,  it  requires  Lloyd  to  pay  no  more  than  he 
agreed  to  pay,  and  permits  him  to  take  no  portion  of  Briggs' 
labor  and  material  without  payment. 

The  master,  in  his  interpretation  of  the  agreement,  loses  sight 
of  the  fact  that  the  erection  of  the  derrick  and  enffme  house 
was  a  necessary  part  of  the  whole  work  for  which  the  $4,500 
were  to  be  paid.  He  considers  only  the  boring  of  the  well,  and 
upon  this  theory  bases  his  calculations,  and  ascertains  that  the 
price  to  be  paid  therefor  was  the  sum  of  $4,000.  He  thus  ex- 
cludes from  consideration  a  very  essential  part  of  the  contract 
and  work  completed.  Nor  has  he  found  a  corresponding  com- 
pensation for  him  who  thus  loses  the  fruits  of  his  bargan,  and 
labor  and  materials. 

By  this  interpretation,  if  Lloyd  discontinued  the  work  when 
one  foot  of  the  well  had  been  bored,  Briggs,  for  all  he  had  done 
and  furnished,  would  be  entitled  to  receive  the  sum  of  three 
dollars,  for  which  sura  Lloyd  would  receive  the  setting  of  the 
engine,  building  and  furnishing  lumber  for  derrick,  and  engine 
and  engine  house. 

Again,  if  Lloyd  discontinued  the  work  when  the  well  had 
been  sunk  999  feet  and  11  inches,  Briggs  would  have  been  en- 
titled to  receive  $3,999.62J.  Whereas,  if  he  had  continued  one 
inch  further,  he  would  have  been  entitled  to  receive  $4,500. 
An  interpretation  which  works  such  results  must  be  deemed  too 
absurd  for  serious  thought.  At  all  events  it  should  not  be  re- 
garded for  a  moment  against  the  express  terms  of  a  written 
contract. 

The  fifth  exception  of  the  defendant  is,  therefore,  sustained. 

The  seventh  exception  of  the  defendant  is,  because  the  master 
has  not  allowed  interest  on  the  amount  admitted  by  him  to  be 
due. 

Whatever  was  due  to  Briggs  when  the  work  was  discon- 
tinued was  then  ascertainable  and  was  then  payable.  Interest 
is  the  penalty  which  the  law  imposes  for  non-payment.  Why, 
then,  should  not  the  master  have  imposed  this  penalty?  Ko 
reason  has  been  given  in  his  report,  and  we  can  find  none  in 
the  circumstances  of  the  case. 
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^  This  exception  is,  therefore,  sustained.  All  the  other  excep- 
tions of  the  defendant  are  dismissed. 

The  exception  tiled  by  the  plaintiffs  is  dismissed,  for  the  very 
lucid  reasons  set  forth  in  the  report. 

The  report  ia  referred  to  the  master  to  be  modified  in  accord- 
ance with  the  views  herein  expressed. 

[Legal  Gazette,  Aag.  4, 1871,  Vol.  3,  p.  245.] 


Court  of  Common  Pleas,  Philadelphia  County. 

PERKINS  V.  WARD. 

Ad  appeal  will  not  be  aUowed  to  be  filed  nune  pro  tune  on  the  ground  that  defendant 
was  not  Bommoned,  when  the  record  showe  that  he  appeared. 

Opinion  by  Paxson,  J.     Delivered  July  8th,  1871. 

This  was  a  rule  to  show  cause  why  an  appeal  nunc  pro  tunc 
should  not  be  allowed. 

The  judgment  of  the  alderman  was  entered  on  the  5th  of 
November,  A.  D.  1870.  The  defendant  swears  he  was  never 
summoned.  The  original  summons,  with  the  return  of  the 
constable,  has  been  lost.  The  alderman's  record,  however,  states 
that  the  defendant  was  summoned.  But  what  is  of  still  more 
importance,  the  transcript  further  states  that  "  defendant's  wife 
appeared,  and  brought  with  her  a  certificate  from  Dr.  Gilbert, 
stating  defendant  was  very  sick,"  whereupon  the  case  was  con- 
tinued* until  another  day.  The  record  of  the  alderman  shows 
an  appearance  by  the  wife.  The  defendant  says  he  had  no 
notice.    We  prefer  the  record. 

Hale  discharged. 

[Legal  Gasette,  Jaly  14, 1871,  Vol.  8,  p.  221.] 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 

LOUGHERY  et  al.  v.  McILVAIN. 

1.  Wh  retbe  bill  in  equity,  in  which  a  special  iDjanctlon  is  applied  for,  does  not  dis- 
close a  rLfht  to  the  r  medy,  it  is  unnecessary  to  consider  the  affllavlts. 

2.  Where  the  defendant  contracted  to  famish  to  the  plalotitTs  building  lumber,  in 
such  quantities  as  he  should  **  deem  fit  and  advisable."  Meld,  that  he  could  stop 
furnishing  such  lumber  whenever  he  pleased. 

Motion  to  dissolve  special  inj  unction. 

Opinion  by  Finlettbr,  J.    Delivered  July  16th,  1871. 

The  contract  set  out  in  the  bill  is  not  verified  by  the  articles 
of  agreemenj  read  in  evidence.  We  shall,  therefore,  consider 
the  case  in  the  light  of  the  written  contract.   It  will,  of  course, 
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define  the  rights  and  duties  of  the  parties,  and  our  action  will 
be  in  accord  with  its  express  terms,  and  apparent  spirit  and 
meaning.    It^s  as  follows : 

Articles  of  Aoreemekt 

Between  Alfred  H.  Mcllvain,  of  the  city  of  Philadelphia, 
wholesale  lumber  dealer,  of  the  first  part,  and  James  J. 
Loughery  and  Edward  Gillin,  trading  as  Loughery  &  Gillin, 
carpenters,  of  the  said  citv,  of  the  second  part. 

WhereaSy  The  said  A.  II.  Mcllvain  has  agreed  and  promised 
to  sell  to  the  said  Loughery  &  Oillin  building  timber  in  the 
amounts,  and  to  whatsoever  extent  the  said  A.  H.  Mcllvain 
shall  deem  fit  and  advisable: 

Andy  wherea^y  The  said  Loughery  &  Gillin  are  desirous  of 
securing  and  indemnifying  the  said  A.  II.  Mcllvain  in  the  pay- 
ment for,  against  all  loss  from  the  said  sale  of  lumber  now 
made  or  hereafter  to  be  made.  Therefore,  it  is  expressly  agreed 
and  understood  by  and  between  the  said  parties,  that  the  said 
Loughery  k  Gillin,  in  consideration  of  said  purchase  of  lumber 
as  aforesaid,  now  made  or  about  to  be  made,  of  and  from  the 
said  A.  II.  Mcllvain,  agree  and  promise  to  give  the  said  A.  H. 
Mcllvain  their  promissory  note  or  notes,  bearing  interest,  for 
the  amount  of  lumber  so  purchased ;  said  notes  to  be  made 
drawn  payable  to  the  order  of  the  said  A.  H.  Mcllvain  at  not 
more  than  four  months  from  the  date  of  the  said  sale  Or  sales. 
The  said  Loughery  &  Gillin  hereby  also  agree  and  promise,  aa 
collateral  security  for  the  payment  of  the  said  note  or  notes 
when  due  as  aforesaid,  immediate!  v  upon  the  execution  of  this 
agreement  to  transfer,  or  cause  to  be  transferred  in  advance  of 
said  sales  and  transfer  of  promissory  notes,  mortgages  to  the 
value  of  $9,000  ;  said  indentures  of  mortgages  being  those  given 
and  executed  by  said  Loughery  &  Gillin,  bearing  date  the  11th 
day  of  June,  A.  D.  1870,  recorded  in  mortgage  book  J.  A.  H., 
'No.  48,  pages  533, 543,  547  and  550,  and  secured  upon  all  those 
lots  or  pieces  of  ground  situate  (two  of  them)  on  tne  east  side 
of  Twenty-third  street,  at  the  distance  of  seventeen  feet  and 
thirty-three  feet  south  of  Pemberton  street,  respectively;  (and 
the  other  two)  on  the  south  side  of  Pemberton  street,  at  the 
distance  of  sixty  and  one-half  feet  and  seventy-four  and  one- 
half  feet  westward  from  the  west  side  of  Twenty-second  street, 
respectively.  Said  mortgages  to  be  the  first  incumbrances  on 
said  premises,  to  be  good  and  marketable,  and  of  indisputable 
title. 

The  said  Loughery  A  Gillin  hereby  agree  and  bind  them- 
selves to  finish  the  houses  now  in  process  of  erection  upon  said 
premises  within  ninety  days  from  the  date  hereof^ 
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It  ia  herebj^  expressly  agreed  and  understood  by  and  between 
the  Baid  parties,  that  if  upon  the  'maturity  of  said  notes,  the 
same  are  not  paid  and  cancelled,  it  shall  and  may  be  lawful  for 
the  said  A.  H.  Mcllvain  to  immediately  sell  and  dispose  of  the 
said  mortgages  for  the  best  price  that  he  can  obtain  for  the 
same  at  public  auction  or  sale,  and  whatever  balance,  if  any, 
arise  from  saicf  auction  or  sale,  to  be  returned,  after  payment  of 
the  debts,  costs,  expenses  incurred,  &c.,  to  the  said  Loughery  & 
Gillin. 

In  witness,  &c. 
^  It  will  be  seen  that  the  defendant  agreed  to  sell  the  plain- 
tiffs building  timber^ "  in  the  amounts,  and  to  whatsoever  extent 
he  shall  deem  fit  and  advisable." 

To  secure  and  indemnify  the  defendant,  the  plaintiffs  agreed 
to  furnish  their  notes  for  the  lumber  sold  and  to  be  sold ;  and 
also  to  furnish  as  collateral  security  certain  mortgages,  which 
it  might  be  lawful  for  the  defendant  to  immediately  sell  at 
public  auction  or  sale,  if  the  notes  were  not  paid  at  maturitv. 

To  make  the  mortis^a^es  more  valuable  as  securities,  the  plain- 
tiffs covenanted  to  finish  the  houses  upon  which  they  were  a 
lien  in  ninety  days. 

The  notes  matured  and  were  not  paid.  The  houses  were  not 
finished  in  ninety  davs ;  nor  are  they  now  finished.  The  de» 
fendant,  on  the  30th  day  of  May,  1871,  advertised  the  mortga* 
ges  to  be  sold  at  public  sale. 

The  bill  has  been  filed  to  restrain  the  sale  of  the  mortgages. 
It  must  necessarily  contain  all  the  grounds  upon  which  we  are 
called  to  exercise  the  summary  power  of  the  court    They  are : 

1.  That  after  making  said  agreement,  and  long  prior  to  any 
of  their  notes  falling  due,  plaintiffs  requested  the  said  Mcllvain 
to  deliver  to  them  tne  flooring,  boards  and  hemlock,  which  he 
fi&iled  and  refused  to  do. 

2.  That  in  consequence  of  the  failure  and  refusal  of  the  said 
Mcllvain  to  comply  with  his  said  agreement,  the  plaintiffs 
were  unable  to  finish  and  complete  any  of  the  houses  they  were 
building,  and  they  have  been  obliged,  after  very  great  delav 
and  cost,  to  procure  other  lumber  for  cash,  bv  reason  of  which 
delay,  greater  cost,  and  cash  expenditure,  the  plaintiffs  were 
janabic  to  meet  the  notes  as  they  matured. 

8.  That  the  said  plaintiffs  have  commenced  an  action  of 
covenant  against  the  said  Mcllvain,  upon  said  agreement, 
which  is  now  pending  in  the  District  Court  of  the  city  of 
Philadelphia. 

4.  That  the  said  Mcllvain  has  notified  the  said  plaintiffs 
that  he  intends  to  offer  for  sale  at  auction,  by  Thomas  &  Sons, 
on  Tuesday,  May  80th,  1871,  the  mortgages  so  as  aforesaid 
transferred  to  him ;  and  as  the  mortgages  are  of  lots  of  ground 
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upon  which  the  hoases  are  being  erected,  and  not  yet  quite 
finished,  the  said  mortgages  will  be  greatly  injured  in  their 
sale,  and  sacrificed  by  reason  thereof. 

As  the  defendant  was  bound  only  by  the  contract  to  furnish 
**  building  timber,  and  to  whatsoever  extent  he  shall  deem  fit  and 
advisable,"  he  had  a  right  at  any  time  to  refuse  to  sell  or  de- 
liver. If  he  had  a  right  to  refuse,  he  is  not  responsible  for  the 
consequences  of  that  refusal.  That  the  plaintifls  have-  com- 
menced an  action  of  covenant  upon  said  agreement  against  the 
defendant,  which  is  now  pending,  is  no  reason  why  we  should 
restrain  him  from  exercising  his  rights  under  that  agreement. 
Undoubtedly  we  would  not  permit  him  to  reap  the  fruits  of  a 
contract  which  he  himself  had  violated.  But  this  must  be 
proved  before  we  would  stay  his  hands.  Bringing  suit  is  not 
sufficient  evidence  of  a  broken  contract. 

It  may  be  that  the  mortgages  ma^  to  some  extent  be  sacri- 
ficed by  a  sale  whilst  the  houses  are  in  an  unfinished  state.  But 
asi  the  defendant  is  not  responsible  for  the  condition  of  the 
houses,  he  is  not  responsible  for  the  consequences  which  may 
flow  from  that  condition. 

From  the  case  stated  by  the  plaintiffs,  as  corrected  by  the 
written  contract,  we  cannot  see  that  the  defendant  has  not 
done  all  he  contracted  to  do,  or  that  he  has  done  anything  he 
had  not  a  right  to  do.  It  is  also  apparent  that  the  plaintifls 
have  not  performed  fully  their  covenants. 

'J'here  is,  therefore,  no  equity  in  the  case  of  the  plaintifls 
upon  their  own  showing.  This  makes  it  unnecessary  to  consider 
the  facts  in  the  affidavits  of  the  parties. 

The  special  injunction  is  dissolved. 

[Legal  Gazette,  August  11, 1871,  Vol.  3,  p.  852.] 


Court  of  Common  Pleas,  Philadelphia  County, 

HOWELL  et  al.  ▼.  THE  CITY. 

Churches,  mectlnjc  houseB  or  other  r^nil^r  places  of  stated  religions  worship  aro 
exempt  fh>m  taxation,  thongh  held  by  the  congregation  on  lease. 

Appeal  from  the  board  of  revision  of  taxes. 

Opinion  by  Finlettbr,  J. 

In  1870,  a  religious  congregation  being  owners  of  a  ehnreh 
edifice  on  Eighth  street,  above  Noble  street,  sold  it  to  William 
Howell.  In  March,  1871,  he  leased  it  to  the  congregation, 
Adath  Israel,  for  one  year,  at  the  rent  of  $800  per  annum. 
The  lease  farther  provided  that  ^*  the  lessee  also  pav  all  taxes 
that  may  be  assessed  on  said  premises  not  exceeding  in  amount 
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$250  per  annum,  to  be  paid  by  the  said  lessees  on  or  before  tbe 
lat  day  of  June. 

The  property  was  assessed  and  returned  for  the  year  1871, 
at  the  value  of  $20,000.  William  Howell  and  the  trustees  of 
the  congregation  applied  to  the  board  of  revision  for  a  certificate 
of  exemption  from  taxes  for  the  year  1871,  on  the  ground  that 
the  premises  were  rented  on  the  22d  of  March,  1871,  and  were 
occupied  and  used  for  religious  purposes  exclusively. 

The  board  decided  that  the  property  was  not  entitled  to 
exemption  for  the  year  1871,  "  1st.  because  it  is  owned  in  fee 
by  William  Howell,  having  been  purchased  by  him  in  1870. 
And  was  so  owned  by  him  on  the  first  day  of  January,  1871. 
That  the  tax  was  due  on  that  day  for  the  year  1871,  and  cannot 
be  apportioned.  2d.  That  the  said  property  is  not  entitled  to 
exemption  under  the  act  of  April  16th,  1838,  because  it  is  not 
owned  by  the  congregation  using  it,  but  is  private  property, 
and  as  such  rented  to  a  congregation  for  religious  services ;  and 
that  private  property  so  rented  is  not  witnin  the  spirit  and. 
meaning  of  the  said  act  of  exemption." 

It  is  admitted  that  the  property  was  built  for  church  pur- 
poses, and  so  used  until  Mr.  Howell  became  the  purchaser ;  that 
it  remained  unused  and  unaltered  until  he  leased  it  to  the  con- 
gregation, Adath  Israel.  It  is  also  admitted  that  in  its 
present  condition  it  can  be  used  only  for  church  purposes ;  and 
that  the  congregation,  Adath  Israel,  is  a  "  religious  congre- 
gation." 

The  act  of  16th  April,  1838,  §29,  is  as  follows:  "All 
churches,  meeting  houses,  or  other  regular  places  of  stated 
religious  worship  *  *  *  all  burial  grounds  belonging  to  any 
religious  cogregation  *  *  *  be  and  the  same  are  hereby 
exempted  from  all  and  every  county,  road,  city,  borough  or 
school  tax." 

That  taxes  are  an  essential  element  of  the  rent  reserved  and 
thus  paid  by  the  tenant  cannot  be  denied.  They  are  so 
treated  by  all  writers  upon  political  economy,  and  our  every- 
day observation  and  experience  teach  us  how  thoroughly  in 
this  particular  theory  and  practice  coincide.  Howeyer  this 
may  oe  in  general,  in  the  case  before  us,  $250  of  the  taxes  are 
to  be  paid  t>j  the  tenant. 

It  may  be  assumed  that  the  object  of  the  act  was  to  aid  and 
encourage  religious  worship.  It  embraces  the  well  known  and 
recognized  classes — churches  and  meeting  houses,  and  then, 
that  all  may  be  included,  the  ancient  and  modem,  the  estab- 
lished and  those  that  may  be  estalished,  are  embraced  in«  the 
general  clause.  The  only  condition  required  was  that  they 
should  be  "regular  places  of  stated  religious  worship."  That 
is,  that  they  stiould  be  fixed,  organized  and  recognized. 
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In  thus  rendering  homage  to  religion,  the  Legislature  bat 
obeyed  the  almost  universal  innate  promptings  of  the  human 
heart.  Mankind  has  always  in  some  form  made  public 
acknowledgment  of  their  dependence  upon  God,  and  Have 
ever  held  sacred  the  places  wherein  they  invoked  his  blessings. 
To  all  has  come  and  ever  will  come  the  divine  command — 
"  put  oft'  thy  shoes  from  off*  thy  feet,  for  the  place  whereon 
thou  standest  is  holy  ground." 

The  plain,  obvious  and  natural  reading  of  the  act  would 
seem  to  include  all  places  consecrated  to  regular  stated  religious 
worship,  without  exception  of  any  kind. 

But  it  is  said  that  "  private  property  rented  to  a  congrega- 
tion for  religious  purposes  is  not  within  the  spirit  and  meaning 
of  the  act,  although  it  fulfil  all  the  requirements  of  the  lan- 
guage of  the  act.  In  other  words,  before  a  congregation  can 
claim  any  benefit  from  the  act  it  must  own  the  building. 

I  cannot  thus  see  the  spirit  and  meaning  of  the  act.  It  is 
not  in  the  words,  nor  can  it  be  extracted  from  them  by  any 
known  rules  of  interpretation.  It  must,  therefore,  lie  hidden 
in  the  philosophy  of  the  act,  and  its  adaptation  to  the  subject 
matter. 

It  will  be  conceded  that  this  charity  of  the  commonwealth 
was  intended  to  foster  religious  organisations.  With  a  liber- 
ality general  as  the  "casing  air"  it  included  all  sects  and  con- 
ditions of  men.  The  sole  requirement  was,  that  they  should 
bring  themselves  within  its  terms  in  the  method  of  their  wor- 
ship. Can  it  be  possible  that  this  broad  and  generous  policy 
was  alloyed  by  a  distinction,  ever  base  and  invidious,  between 
the  rich  and  the  poor,  and  an  exclusion  of  the  poor  from  the 
bounty  of  the  State  ?  Not  thus  a  great,  free  commonwealth 
protects  and  fosters  her  children. 

It  is  objected  further  that  the  tax  was  assessed  and  due  on 
the  1st  day  of  January,  1871,  and  when  the  property  was  not 
used  for  religious  purposes,  and  therefore  not  within  the  act. 
It  is  admitted,  however,  that  it  was  used  for  no  other  purpose. 
It  would  not  be  a  violent  or  unreasonable  inference  that  the 
purpose  for  which  the  owner  held  the  property  was  indicated 
by  the  uses  to  which  he  so  soon  after  had  it  appropriated.  But 
the  argument  proves  too  much.  It  would  apply  to  structures 
which  private  munificence  might  erect  in  all  the  glory  of 
church  architecture,  for  the  perpetual  use  of  some  particular 
sect  or  congregation. 

The  form  and  structure  of  a  church,  internal  and  external, 
are  .characteristic,  and  not  to  be  mistaken.  They  designate  it 
as  a  particular  well  established  class.  Such  it  will  remain  to 
the  common  mind,  though  no  sound  of  praise  or  thanksgiving 
be  ever  heard  within  its  portals,  if  unprofaned  by  things  of 


Miller  v.  Sellers  et  al.  245 

earth.  In  other  lands,  where  God's  holy  places  are  dedicated 
once  and  forever  to  his  fflory,  no  thought  of  baser  uses  ever 
comes.  As  generation  follows  generation,  the  holiest  associa- 
tions cast  a  Tialo  of  awe  and  veneration  around  them,  which 
quickens  the  faith  of  the  living.  And  when  time  has  subdued 
and  mellowed  the  desire  of  our  people  for  the  garish  and  the 
new,  they  too  will  find  a  beauty  and  a  fitness  in  the  antique  , 
and  venerable  place  wherein  their  fathers  worshipped. 

It  may  not  he  denied,  that,  however  unseemly  it  may  be, 
houses  of  worship  are  too  often  turned  aside  from  their  proper 
uses,  and  made  to  serve  profane  purposes.  When  this  happens 
undoubtedly  they  lose  their  characteristics,  and  are  no  longer 
churches.  Within  and,  without  they  put  oft*  the  livery  of 
Heaven,  and  soon  no  vestige  of  their  original  object  remains  to 
cheat  the  eye  and  grieve  the  heart.  But  until  this  does  occur, 
we  do  no  violence  to  common  sense  or  the  common  heart  by 
holding  that  once  a  church,  so  shall  it  remain. 

The  Doard  of  revision  are  directed  and  commanded  to  issue  a 
certificate  of  exemption  in  the  usual  form  on  the  property 
herein  mentioned. 

[Legal  Gazette,  Augast  26, 1871,  Vol.  3,  p.  268.] 


Court  of  Common  Pleas,  Philadelphia  County, 

Ih  Equity. 


MILLER  y.  SELLERS  et  al. 

1.  A  court  of  equity  has  no  rlffbt  to  cancel  or  reform  an  ajp-eement  where  there  Is 
no  allegation  of  firand  or  mistake  In  Its  execution,  or  of  doubt  or  uncertainty  In 
its  terms,  or  of  oppression  or  want  of  equity  \ai  the  agreement  itself^  or  in  its  ef- 
fects and  consequences. 

2.  8uch  Instruments  will  not  he  cancelled  for  matters  deJiarg^  or  which  flow  natu- 
rally from  the  rlichts  and  powers  conferred  by  the  Instrument  Itself. 

8.  In  adjudicating  upon  the  rights  and  duties  of  the  parties  to  a  contract,  the  stand- 
ard of  measurement  and  adjustment  to  be  applied  must  be  found  in  that  contract 
alone,  without  regard  to  the  consequences  which  may  result  to  either  uudur  any 
other  contract. 

4.  The  court  will  not  exercise  its  summary  power  of  injunction  where  the  plaintliTi 
wronenil  acts  haTC  contributed  to  the  Injury  complained  of ;  where  the  acts  of  the 
defendant  are  not  clearly  shown  to  be  unwarranted  by  the  express  terms  or  spirit 
of  the  agreement ;  when  the  Injury  does  not  affect  the  rights  of  the  plalniiff  under 
the  contract  or  where  the  relief  prayed  fcr  would  give  him  no  benefit. 

Opinion  by  Finlkttbr,  J.    Delivered  July  8th,  1871. 

On  the  80th  day  of  June,  1868,  the  plaintiif  assigned  to  the 
defendants  certain  patent  rights  for  the  period  of  five  years. 
In  consideration  thereof  they  agreed  "  to  commence,  at  once, 
the  manufacture  and  sale  of  suclT  kinds  of  steam  packing  men- 
tioned  in  the  several  patents  as  shall  be  found  by  them  most 
useful,  salable,  and  profitable,  and  to  use  their  best  endeavors, 
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to  increase  the  demand  for,  and  extend  the  use  and  sale  of  said 
packing." 

"And  further,  that  they  will  employ  the  said  Miller  as 
superintendent,  to  oversee  and  direct  the  manufacture  of  said 
packing ;  for  which  services  he  shall  receive  as  compensation, 
wages,  or  salary,  a  commission  of  fifty  per  cent,  of  the  net 
profits,  realized  by  the  said  Sellers,  in  tne  manufacture  and 
sale  of  said  packing,  which  shall  be  paid  to  him  weekly. 

"  And  the  said  Miller  agrees  to  use  his  best  skill  and  efforts 
in  the  maifufacture  of  said  packing,  and  to  devote  his  whole 
time  and  attention  to  the  same,  in  such  manner  as  shall  secure 
the  greatest  advantage  and  profits  to  said  Sellers,  and  in  obedi- 
ence to  their  wishes,  direction  and  control." 

In  pursuance  of  this  agreement,  the  defendants  commenced 
the  manufacture  of  steam  packing ;  and  expended  large  sums 
of  money  in  manufacturing  and  introducing  it  to  the  public; 
and  to  a  lar^e  extent,  created  and  extended  the  market  and  de- 
mand for  said  packing. 

On  the  Ist  day  of  March,  1870,  the  defendants  re-assigned 
one  of  the  patents  to  the  plaintiff,  and  granted  to  him  also, 
such  use  of  tne  other  patents,  as  might  be  necessary  in  making 
the  article  mentioned  and  described  in  said  patent.  In  addi- 
tion, they  released  him  from  his  obligation  to  devote  his  whole 
time  and  attention,  as  required  by  the  agreement  of  June  80th, 
1868.  In  consideration  thereof,  the  plaintiff  released  one-half 
of  his  interest  in  the  profits  of  the  manufacture  by  the  defend- 
ants, whereby  his  interest  therein  became  one-fourth. 

After  the  execution  of  this  agreement,  and  in  express  viola- 
tion of  its  terms,  and  of  the  agreement  of  June  30th,  1868,  the 
plaintiff  manufactured  packing — the  exclusive  right  to  manu- 
facture which,  he  had  assigned  to  defendants.  In  further 
violation  of  his  first  agreement,  and  to  the  manifest  destruction 
of  the  business,  which  the  defendants  had  established  under  it, 
he  undersold  them,  reducing  the  market  price  of  the  article 
from  twenty-eight  cents  per  pound  to  twenty-one  cents  per 
pound. 

On  the  1st  day  of  February,  1871,  this  court  issued  an 
injunction  to  restrain  him  from  the  manufacture  and  sale  of 
said  articles.  Subsequently,  with  the  knowledge  that  the  court 
had  granted  the  injunction,  he  sold  to  a  person  in  Chicago  8,000 
pounds  of  the  packing. 

Under  the  patent,  as  he  alleges,  which  defendants  assigned 
to  him,  he  has  proceeded  to  manufacture  an  article  of  packing 
similar  in  appearance,  and  adapted  to  the  same  purposes,  as  that 
which  the  defendants  are  manufacturing  under  their  agreement 
with  him.  This  he  has  endeavored  to  introduce  into  the  mar- 
ket at  the  price  of  twenty-two  cents  per  pound. 
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In  furtherance  of  this  object,  on  the  15th  day  of  April,  1871, 
he  issued  various  circulars  from 'which  the  following  are  ex- 
tracts : 

"  The  globe  packing  is  more  easily  adjusted  than  any  other 
packing  yet  introduced,  and  in  every  particular  has  proved 
itself  after  severe  tests,  the  most  satisfactory  of  any  ever 
offered  to  the  public." 

"The  globe  packing  is  an  improvement  on  the  soapstone 
packing,  and  overcomes  any  objection  against  the  latter."  When 
the  plaintiff  reduced  the  price  of  the  packing  to  twenty-one 
cents  per  pound,  other  manufacturers  of  articles  of  like  char- 
acter reduced  their  prices  in  like  manner.  Up  to  the  Ist  day 
of  June,  the  defendants  manufactured  their  goods  and  held 
them  in  the  market  at  the  original  price,  viz.,  twenty-eight 
cents  per  pound.  On  that  day  they  issued  a  circular  which 
fixed  the  price  at  fourteen  cents  per  pound.  Whereupon  on  the 
15th  day  of  June,  the  plaintiff  filed  his  bill,  in  which  he  charged 
that  the  only  consideration  of  the  agreement  of  June  30th, 
1868,  wa3  the  profit  to  be  derived  from  the  manufacture  of  the 
l)acking  by  the  defendants ;  "  that  they  were  bound  to  make 
the  manufacture  as  profitable  and  extensive  as  they  possibly 
could ;  that  in  defiance lof  their  said  obligation  and  of  the  just 
rights  of  your  orator  and  in  destruction  of  the  only  consid- 
eration for  which  the  assignment  of  June  30th,  1868,  was  made 
by  him,  they  have  suddenly  cut  down  the  price  of  packing  from 
twenty-eight  cents  per  pound  to  fourteen  cents  per  pound,  and 
there  is  no  margin  for  profits  left  to  him." 

The  relief  prayed  for  is  as  follows : 

Ist.  "  That  the  said  agreement  of  June  30th,  186S,  may  be 
dissolved  and  cancelled,  and  that  defendants  may  be  compelled 
to  surrender  to  your  orator  all  the  rights  secured  to  them  under 
the  said  agr^ment." 

2d.  "That  the  said  defendants  may  be  restrained  by  the 
injunction  of  this  honorable  court,  from  manufacturing  or 
selling  packing  under  the  rights  secured  to  them  by  the  agree- 
ment of  June,  1868 ;  pending  this  bill,  specially,  and  thereafter 
during  the  full  term  remaining  to  them  of  the  five  years  secured 
to  them  by  said  agreement  of  June  30th,  1868." 

A  special  injunction  for  five  days  was  allowed,  which  was 
continued  until  hearing.  The  defendants  moved  to  dissolve 
the  special  injunction.  In  their  answer  and  affidavits  thev 
specially  deny  that  they  are  selling  the  goods  at  cost,  and  al- 
lege that,  at  the  present  prices,  they  are  making  a  profit.  They 
further  allege  "that  they  have  endeavored  to  establish  and 
extend  the  business  of  manufacturing  and  selling  the  said  pack- 
ing hoping  to  render  the  same  profitable  to  themselves  as  well 
as  to  the  plaintiff.    That  for  tiiis  purpose  they  have  invested 
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$15,000  of  capital  and  have  bent  every  energy  and  exerted 
every  means  in  their  power.  That  their  efforts  in  this  behalf 
were  beginning  to  be  effective,  and  reasonable  remuneration  for 
their  outlay  and  efforts  was  beginning  to  be  realized  when  the 
trade  in  said  ratented  article  was  suddenly  disturbed,  inter- 
fered with,  ana  demoralized,  hj  the  wrongful  acts  of  the  plain- 
tiff, who  surreptitiously  manufactured  large  quantities  of  the 
packing  and  sold  the  same  in  considerable  quantities,  in  Phila- 
delphia, New  York,  Baltimore  and  other  cities  at  greatly  re- 
duced prices  from  those  established  by  them.  That  the 
reduction  in  price  of  packing  complained  of  by  the  plaintiff  has 
been  made  by  them  only  in  self-defence ;  not  merely  against  the 
said  wrongful  acts  of  the  plaintiff*  himself,  but  also  against  the 
competition  of  other  manufacturers  of  packing  induced  by  said 
wnmgful  acts  of  plaintiff.  That  the  said  reduction  has  already 
increased  the  demand  for,  and  extended  the  use  and  sale  of  said 
packing.     That  they  have  always  properly  accounted  to  the 

Elaiutiff  for  his  commissions  or  profits,  and  have  not  only  paid 
im  all  to  which  he  was  entitled,  but  have  advanced  him  con- 
siderable sums  of  money  at  different  times,  amounting  in  the 
aggregate  to  over  $2,000,  for  which  their  only  means  of  re- 
ceivirlg  payment,  is  from  the  profits  te  which  the  plaintiff  is 
entitled  under  the  agreement  of  June  30th,  1868." 

The  purpose  of  the  agreement  of  June  80th,  1868,  was  the 
establishment  of  the  busmess  of  making  packing  for  the  benefit 
of  both  parties.  The  plaintiff  surrendered  to  the  common 
stock  his  rights  in  his  patents  for  a  period  of  five  years.  The 
defendants  not  only  furnished  the  capital,  viz.,  $15,000,  but 
^^  urdertook  to  commence  at  once  the  manufacture  and  sale  of 
such  kinds  of  steam  packing  mentioned  in  the  several  patents, 
as  shall  be  found  by  them  most  useful,  salable,  and  profitable, 
and  to  use  their  best  endeavors,  to  increase  the  demand  for  and 
extend  the  use  and  sale  of  packing. 

It  is  manifest  from  this  agreement  that  the  only  benefits 
which  the  defendants  could  hope  for,  were  the  profits  to  be  de- 
rived from  the  manufacture  during  the  period  of  five  years. 
On  the  other  hand  the  plaintiff' 's  benefits  were,  one-fourth  of 
the  profits  during  this  period  and  an  increased  demand  for  and 
extended  use  and  sale  of  the  packing  after  the  period  had 
elaped. 

It  is,  perhaps,  not  possible  to  say,  which  of  these  benefits  is 
or  would  be  the  greater.  It  is  enough  for  the  purpose  of  the 
present  case,  that  they  contradict  the  allegation  of  the  plain- 
tiff's bill,  that  the  profits  were  the  sole  consideration  which  in- 
duced him  to  enter  into  the  contract. 

In  the  absence  of  all  stipulations,  it  was  the  duty  of  both 
parties  to  do  all  they  could  to  carry  the  agreement  into  success^- 
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ful  effect.    Nor  was  it  less  their  duty  to  abstain  from  all  things 
which  would,  in  the  reraotest  degree,  interfere  with  its  success. 

It  would  not  be  stating  it  too  strongly  to  say,  that  the  plain- 
tiff left  nothing  undone  to  utterly  destroy  the  business  estab- 
lished under  his  agreement,  and  to  produce  the  very  condition 
of  things  of  which  he  has  complained  in  his  bill.  On  the  other 
hand,  the  defendants  not  only  invested  sufficient  means  in  the 
business — $15,000,  but  pushed  it  vigorously.  Until  they  were 
undersold  by  the  plaintifl'  himself,  and  by  others  in  the  trade, 
who  were  compelled  to  follow  his  lead,  they  maintained  a  mar- 
ket price  for  the  goods,  which  netted  a  profit  greater  than  the 
cost  of  production.  The  very  act  complained  of  by  the  plain- 
tiff, the  reduction  of  the  price,  "  has  increased  the  demand  for, 
and  extended  the  use  and  sale  of  the  packing,"  and  has  thus 
performed  more  effectually  and  conclusively  for  the  plaintiff, 
one  of  the  duties  imposed  upon  them  by  the  agreement. 

If  it  be  conceded  that  no  profits  now  arise  from  the  business, 
whose  is  the  fault,  and  whose  the  injury?  Clearly,  it  is  the 
fault  of  the  plaintiff;  and  equally  clear  it  is  that  the  injury  now 
and  hereafter  falls  upon  the  defendants.  If  no  profits  be  made, 
they  lose  not  only  their  labor,  but  the  means  they  have  invested 
in  the  business;  whilst  the  plaintiff,  if  he  gain  nothing  in  the 

S resent,  will  be  compensated  after  1878^  by  the  increased 
emand  for  the  articles  to  be  manufactured  under  his  patents, 
of  which,  from  that  period,  he  has  the  exclusive  use.  Besides, 
it  must  not  be  for&^otten,  that  the  defendants  have  the  exclusive 
management  of  this  business,  and  for  a  period  of  two  years  still 
to  come.  Th^  are  confined  to  no  limit  in  pric^,  or  in  extent 
of  business.  Their  obligation  is  simply  to  make  the  business 
over  the  whole  period  as  profitable  as  they  can,  and  the  demand 
for  the  manufactured  article  as  extensive  as  possible.  How 
they  shall  do  this,  we  must  leave  where  the  plaintiff  left  it  by 
hisagreement — to  their  own  discretion ;  to  tneir  own  hope  of 
gain.  Even  if  the  profit  of  the  business  was  the  sole  consider- 
ation which  induced  the  plaintiff  to  enter  into  the  agreement, 
and  it  be  conceded  that  the  defendants  are  now  selling  without 
profit,  how  can  we  say,  under  all  the  circumstances,  this  course 
18  not  judicious !  There  is  no  allegation  that  the  defendants* 
threaten  to  continue  to  do  this  until  the  expiration  of  the  period 
of  five  years ;  and  it  is  not  probable  they  will  continue  to  do  so 
when  the  necessitjr  has  passed  away. 

We  are  of  opinion,  that  the  bold,  prompt,  flank  movement 
of  the  defendants  was  not  only  judicious,  but,  looking  only  to 
the  interests  of  the  plaintiff,  under  the  agreement  of  June  30th, 
1868,  most  beneficial.  The  defendants  agreed  ^^  to  manufacture 
such  kinds  of  packing  as  shall  be  found  by  them  most  useful, 
salable,  and  profitable,  and  to  use  their  best  endeavors  to  in- 
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crease  the  demand  for  and  extend  the  use  and  sale  of  packing." 
Other  objects  than  a  mere  increase  above  the  costs  of  produc- 
tion wet,re  contemplated  and  to  be  considered ;  ^'  as  shall  be  found 
by  them  most  useful,"  "  salable,"  and  "  to  increase  the  demand ' 
for  and  to  extend  the  use  and  sale  of  said  packing,"  are  terms 
quite  as  important  as  "  most  profitable."  That  these  purposes 
were  all  to  work  together  harmoniously,  and  for  the  grand  ob- 
ject of  benefit  to  the  parties,  over  the  whole  period  of  five 
years,  may  not  be  denied ;  and  even  if  it  be  conceaed  that  some 
profit  at  all  times  was  to  be  made,  the  plaintiflT  is  met  by  the 
allegation  in  his  own  bill,  that  the  goods  can  be  made  for  from 
thirteen  cents  to  sixteen  cents  per  pound,  and  by  the  answer 
and  affidavits  of  the  defendants,  that  a  profit  is  made  at  the 
price  at  which  they  are  selling  the  goods. 

It  was  contended  by  the  counsel  for  the  plaintiff,  that  inas- 
much as  the  plaintifiT  was  entitled  to  one-fourth  of  the  profits, 
the  defendants  had  no  right  to  sell-  their  goods  below  the  mar- 
ket price,  which  he  had  reduced  to  twenty-one  cents  per  pound, 
although  they  were  making  a  profit. 

It  would  be  absurd  to  attempt  to  fix  arbitrarily  any  price  at 
which  any  recognized,  manufactured,  staple  article  must  be 
sold.  No  business  man,  capable  of  changing  a  dollar  note, 
would  attempt  it ;  and  if  he  did,  he  would  not  only  be  laughed 
it,  but  would  soon  find  that  he  had  no  business  to  control.  But 
to  ask  a  court  of  equity  to  constrain  a  business  man  to  increase 
his  profits,  at  the  expense  of  the  community,  would  be  still 
more  absurd.  For  a  party  whose  interests  were  being  sacri- 
ficed, we  might,  if  we  had  the  right,  wind  up  an  unprofitable 
business,  but  it  would  be  an  extraordinary  exigency  which 
should  induce  us  to  stop  an  enterprise  because  one  of  the  par- 
ties in  interest  refused  to  charge  an  exorbitant  profit. 

We  are  of  opinion,  therefore,  upon  all  the  facts,  that  the  case 
of  the  plaintift  is  without  merit,  and  unreasonable.  There  is 
no  allegation  of  fraud  or  mistake  in  the  execution  of  the  agree- 
ment of  June  30th,  1868,  or  of  doubt  or  uncertainty  in  its  terms, 
or  of  oppression  or  want  of  equity  in  the  agreement  itself,  or 
in  its  effects  and  consequences.  Without  these,  we  have  no 
'  right  to  cancel  or  reform  an  agreement  or  papers  incidental  to 
its  fulfilment. 

In  no  event  have  we  a  right  to  cancel  such  instruments  for 
matters  dehors^  or  which  flows  naturall}'  from  the  powers  and 
rights  conferred  by  the  instrument  itself.  He  who,  without 
fraud,  or  covin,  or  mistake,  obtains  the  covenant  and  agreement 
of  another,  may  pureue  all  the  advantages  to  be  derived' there- 
from, without  regard  to  the  consequences  which  arise  to  him  with 
whom  the  contract  is  made.  The  hard  bargains  against  which 
courts  of  equity  lean,  are  those  which  are  apparent  from  the 
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face  of  the  contract  itself;  not  the  remote  consequences  and 
results  of  the  terms  of  the  contract.  Nor  can  that,  in  a  proper 
sense,  be  termed  a  hard  bargain,  which  in  its  results  brings 
profit  and  advantas^e  to  one,  and  loss  and  disadvantage  to  an- 
other, if  these  results  depend  upon  the  individual  action  of  the 
contracting  parties.  To  so  consider,  would  be  to  punish  energy 
and  reward  slothfulness ;  to  restrain  sagacious,  intelligent  fore- 
sight, within  the  narrow  circle  of  plodding,  timid  duluess. 

We  are  asked  by  the  third  prayer  of  the  bill,  to  restrain  the 
defendants  by  injunction  from  manufacturing  and  selling  pack- 
ing under  the  rights  secured  to  them  by  the  agreement  of  June 
30th,  1868.  This  would  be  not  only  to  destroy  the  only  fruits^ 
of  that  contract,  but  to  confiscate  all  the  labor,  time  and  means, 
which  they  have  Expended  for  more  than  three  years,  in  carry- 
ins;  into  effect  the  express  conditions  wjiich  they  and  the  plain- 
tiff entered  into ;  and  this  without  any  advantage  to  the  plain- 
tiff himself.  For  it  is  very  apparent,  that  no  advantage  can 
arise  to  him  under  the  agreement  of  June,  1868,  by  preventing 
the  defendants  from  operating.  If  they  do  not  manufacture, 
no  profit  can  be  made.  And  if  they  do  operate  even  without 
pront,  he  has,  at  least,  the  advantage  of  the  extended  use  and 
sale  of  the  articles  for  the  manufacture  of  which  he  holds  the 
patents.  Even,  therefore,  if  it  had  been  shown  that  the  plain- 
tiff had  in  letter  and  in  spirit,  faithfully  performed  all  that 
was  required  of  him  by  that  agreement,  and  that  the  defendants 
had  acted  otherwise,  still  we  could  not  grant  his  prayer  in  this 
particular,  inasmuch  as  we  would  not  therebjr  give  him  relief, 
out  would  force  upon  him  an  injury.  To  withhold  a  self-in- 
voked injury  in  the  guise  of  a  right,  as  well  becomes  a  court 
of  equity  as  to  redress  and  punish  a  wrong. 

It  is,  however,  obvious  from  the  pleadings,  affidavits,  and 
arguments  of  counsel,  that  the  principal,  if  not  the  sole  com- 
plaint of  the  plaintiff  is  that  he  is  injured  in  his  business  under 
the  patent,  re-assigned  to  him  by  the  agreement  of  March  1st, 
1870.  With  this  contract  we  have  nothing  to  do ;  it  is  not  the 
subject  of  dispute  between  the  parties  in  this  proceeding,  in  any 
particular. 

If,  in  their  consequences,  these  contracts  are  hostile  to  each 
other,  and  thereby  work  injury  to  the  plaintiff,  he  must  endure 
it  without  hope  or_  redress.  Each  must  stand  or  fall  upon 
its  own  merits.  In  adjudicating  upon  the  rights  and  duties  of 
the  parties,  the  standard  of  measurement  and  adjustment  which 
we  appl^,  must  be  found  in  each  individual  contract.  What 
the  plaintiff  and  defendants  must  do  or  must  leave  undone 
under  the  contract  of  1868,  must  be  ascertained  and  defined 
from  that  contract  alone,  without  regard  to  the  consequences 
which  may  result  to  either  under  the  contract  of  1870,  or  any 
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other  contract,  and  so  will  it  be  whenever  the  contract  of  1870 
becomes  the  subject  of  judicial  investigation. 

The  acts  of  the  defendants  complained  of  by  the  plaintiff,  are 
done  under  and  by  virtue  of  the  contract  of  1868,  or  in  viola- 
tion thereof;  it  is  a  law  unto  them,  and  is  the  law  of  this  case. 
What  it  prohibits  or  does  not  permit,  may  not  be  done.  Its 
terms  and  conditions  cannot  be  considered  in  their  effects  upon 
any  other  independent  contract.  It  does  not  controvert  this 
view,  or  better  the  position  of  the  plaintiff  to  say,  as  he  has 
done  in  his  bill,  that  the  defendants  have  used  the  agreement 
of  June  80th,  1868,  "to  uvjustly  injure  him  in  his  business  under 
^the  agreement  of  1870."  If  the  injury  flows  from  the  exercise 
of  their  rights  under  the  agreement  of  1868,  they  do  no  wrong ; 
if  from  something  not  forbidden  by  their  contract,  it  cannot  be 
redressed  by  or  through  that  agreement ;  if  it  be  the  result  of  a 
violation  of  the  agreement,  then  it  must  appear  wherein  it  is  a 
violation  thereof. 

Where  the  plaintiffs  wrongful  acts  have  contributed  to  the 
injury  complained  of,  or  where  it  is  not  clear  that  the  acts  of 
the  defendants  are  not  warranted  by  the  express  terms  or  spirit 
of  the  agreement;  or  when  the  injury  does  not  affect  the  rights 
of  the  plaintiff  under  the  contract ;  or  where  the  relief  prayed 
for  would  give  them  no  benefit  under  the  contract,  a  court  of 
equity  willnot  exereise  its  summary  power  of  injunction.  In 
all  these  essentials,  the  plaintiff^s  case  is  deficient. 

The  special  injunction  is  therefore  dissolved. 

[L«gal  Omieite,  Sept.  1, 1871,  Vol.  8,  p.  S7e.] 
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« 

In  re  GERMANTOWN  AND  PERKIOMBN  TURNPIKE  CO. 

1.  In  an  inquisition  conceniins:  a  tnrnpike  company  the  fact  that  the  Jnron  have  paid 
toll  to  the  company  is  Dot  a  disqualiflcatlnn. 

2.  Where  the  company  has  received  notice  of  the  proceedinga.  and  its  .superintendent 
appeared  at  the  hearing,  it  cannot  be  objected  that  the  proceedings  were  exparU, 

Opinion  by  Paxson,  J.    Delivered  September  5th,  1871. 

This  was  a  motion  to  quash  the  inquisition  taken  in  the 
above  ease.  In  support  of  said  motion  two  reasons  have  been 
assigned :  the  first  of  which  is  that  the  jurors  were  not  such 
disinterested  men  as  are  required  by  the  act  of  Assembly,  but, 
on  the  contrary,  were  among  the  chief  toll-payers  to  this  corpo- 
ration. If  the  fact  of  the  payment  of  toll  were  a  disqualifica- 
tion upon  the  ground  of  interest,  the  payment  of  a  single  toll 
would  be  as  effectual  in  law  as  the  payment  of  toll  daily,  and  it 
would  perhaps  be  difficult  to  find  a  juror  against  whom  such  an 
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objection  miffht  not  be  urged.  The  fact  that  the  jurors  have 
paid  toll  to  the  company,  and  might  in  the  future  have  occasion 
to  do  so,  is  not  a  disqualification.  And  herein  it  difiers,  per- 
haps, from  the  case  of  a  juror  who  is  not  a  freeholder,  where 
the  law  requires  him  to  be  such.  In  the  case  before  us,  the 
objection,  if  any  there  be,  is  merely  ground  of  challenge  for 
cause,  and  the  company  having  failed  to  make  their  challenge 
at  the  proper  time,  i,  e.,  before  the  jurors  were  sworn  and  entered 
upon  their  duties,  it  is  too  late  to  do  so  now.  A  challenge  to  a 
juror  after  a  verdict  is  without  precedent. 

The  second  reason  is  that  the  proceedings  were  ex  parte^  and 
had  in  the  absence  of  the  officers  of  the  company  and  of  their 
counsel. 

It  is  not  alleged  that  the  company  had  not  received  notice  of 
the  proceedings  as  directed  by  the  act  of  Assembly.  On  the 
contrary,  an  inspection  of  the  record  makes  it  clear  that  the 
forms  of  law  have  been  strictly  complied  with  in  this  respect. 
After  such  notice  it  is  no  objection  to  the  validity  of  the  pro- 
ceedings that  they  are  ez  parte.  But  the  record  shows  tha^ 
"  the  said  company  also  appeared,  and  was  represented  by  Wm. 
A.  Nestor,  superintendent,  and  by  Ezekiel  Hunn,  Esq.,  attorney 
for  said  company."  It  was  stated  at  the  hearing  that  Mr.  Hunn 
was  not  counsel  for  the  company,  but  merely  attended  upon  his 
own  responsibility,  to  ask  for  a  continuance  on  behalf  of  Mr. 
Townsend,  the  counsel  of  the  company,  who  was  absent  from 
the  city.  But  the  fact  still  remains  that  the  superintendent  was 
present  at  the  hearing;  and  the  proceedings  were  not  in  any 
sense  ez  parte* 

I  express  no  opinion  as  to  whether  the  case  was  unduly 
pressed  in  the  absence  of  counsel.  The  proci^eding  is  a  sum- 
mary one,  and  there  may  be  cases  where  delay  would  be  highly 
objectionable.  I  have  no  knowledge  whether  this  was  such  a 
case  or  not. 

A  plea  in  abatement  has  been  filed  by  the  company,  setting 
forth  that  the  inquisition  was  not  returned  to  this  court  at  as 
early  a  day  as  required  by  law.  The  delay  of  some  of  our 
aldermen  in  making  returns  has  been  severely  censured  by  this 
court  on  more  than  one  occasion  ;  and  we  have  intimated  our 
intention,  if  the  evil  is  not  corrected,  of  holding  some  of  the 
offenders  to  bail  for  misdemeanor  in  office ;  but  it  was  never 
supposed  that  such  delay  operated  to  the  discharge  of  a 
defendant. 

By  the  14th  section  of  the  act  of  12th  of  Tebruary,  1801, 
incorporating  this  company,  it  is  made  the  duty  of  the  justice, 
in  case  the  road  shall  not  be  put  into  good  and  perfect  order 
and  repair  before  the  next  general  court  of  quarter  sessions  of 
the  peace,  to  be  held  for  the  county  in  which  the  defect  is 
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proved  to  be,  to  send  a  copy  of  the  said  inquisition  to  the  jus- 
tices of  the  said  court,  &c.,  &c.  In  this  case  the  inquisition 
was  taken  on  the  Slst  dav  of  July,  and  returned  upon  the  12th 
of  August  following.  The  August  term  commenced  on  tlie 
7th  of  that  month.  There  is  nothing  in  the  act  which  makes 
it  incumbent  upon  the  alderman  to  make  the  return  on  or  be- 
fore the  return  day.  The  company  are  entitled  to  repair  the 
road  between  the  finding  of  the  inquisition  and  the  first  day  of 
the  next  term ;  and  it  is  only  upon  their  failure  to  do  so  that  it  is 
made  the  duty  of  the  alderman  to  return  the  inqusition.  He 
delayed  it  until  the  Saturday  following  the  return  day.  This 
did  not  injure  the  company.  On  the  contrary,  it  allowed  them 
five  days  longer  within  which  to  repair.  The  return  was 
strictly  in  conformity  with  law,  and  the  objection  thereto  is 
not  well  taken. 

The    motion  to  quash,  and  the  plea   in    abatement,  are 
overruled. 

[Legftl  Oasette,  Sept.  8, 1871,  Vol.  3,  p.  282.] 


Court  of  Common  Pleas,  Philadelphia  County, 

In  Equity. 


KERR  &  BRO.  v.  THE  CITY  et  al. 

1.  By  an  ordinance  of  the  city  of  Philadelpjtiia,  all  leases  and  sales  of  property  of  tbe 
city  are  directed  to  be  mnde  at  public  auction,  to  the  highest  and  bcist  bidder,  after 
due  advertisement,  the  city  reserving  tbe  right  to  reject  any  bid  not  deemed  satis- 
factory. 

2.  The  time  to  reject  a  bid  is  at  the  auction,  and  before  the  hammer  Is  bronsrht  down. 
8.  The  ordinance  does  not  reserve  any  right  to  the  city  to  reject  a  bid  after  such 

time. 

Motion  for  a  special  injunction. 

Opinion  by  Pbirce,  J.    Delivered  September  9th,  1871. 

By  an  ordinance  of  the  city  of  Philadelphia,  of  June  5th, 
1870,  it  was  directed :  That  all  leases  and  sales  of  property  of 
the  city  shall  be  made  at  public  auction  to  the  highest  and  best 
bidder,  after  due  advertisement  in  at  least  five  daily  news- 
papers of  the  city  for  at  least  two  weeks  previous  to  the  day  of 
sale.  Provided,  that  the  officer  having  charge  of  the  sale  of 
any  proi)erty  belonging  to  the  city  shall  cause  to  be  inserted  in 
the  advertisement  of  the  sale  that  the  city  reserves  the  right  to 
reject  any  bid  not  deemed  satisfactory,  and  for  the  best  inter- 
ests of  the  city. 
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Under  this  ordinance  the  commissioner  of  city  property  ad- 
vertised as  follows : 

Lease  of  City  Wharf. 

Notice. — The  wharf  at  the  foot  of  Race  street,  on  the  river 
Delaware,  will  be  leased  for  a  term  of  one  or  three  years  to  the 
highest  and  best  bidder,  at  the  Philadelphia  Exchange,  on 
Tuesday,  August  15th,  1871,  at  12  o'clock,  noon.  The  city  re- 
serves the  right  to  reject  any  bid  not  deemed  satisfactory  and 
for  the  best  interests  of  the  city 

J.  H.  PUGH, 

Commissioner. 

In  pursuance  of  said  public  advertisement,  the  lease  of  said 
wharf  was  put  up  at  public  sale  or  auction  by  M.  Thomas  & 
Sons,  auctioneers,  at  tne  time  and  place  designated,  and  was 
sold  to  the  complainants,  they  bein^  the  highest  and  best  bid- 
ders, at  the  rent  of  three  thousand  eight  hundred  dollars  per 
annum.  The  last  preceding  letting  was  at  two  thousand  four 
hundred  dollars  per  annum.  The  complainants  then  tendered 
security  for  the  pavment  of  the  rent  under  said  lease,  and  made 
demand  that  said  lease  be  executed  to  them. 

This  was  refused  by  the  commissioners  and  the  committee  of 
the  councils  of  the  city  of  Philadelphia  on  port  wardens,  public 
landings  and  wharves,  on  the  ground  that  since  the  said  public 
sale  of  said  lease  they  had  received  an  offer  of  four  thousand 
dollars  per  annum  for  said  wharf  from  Mr.  G.  W.  Bumm,  who 
bound  nimself  and  ^ve  security  that  if  the  wharf  was  again 
put  up  at  public  letting,  he  would  bid  that  sum  per  annum  for 
it ;  and  that,  under  the  right  reserved  by  the  city  to  reject  any 
bid  not  deemed  satisfactory  and  to  the  best  interests  of  the  city, 
they  rejected  the  bid  of  the  complainants,  and  would  again  put 
up  the  wharf  to  public  letting. 

This  leads  to  tne  inquiry — What  is  the  meaning  of  the  ordi- 
nance of  June  5th,  1870,  and  particularly  when  is  the  city  to 
exercise  her  right  to  reject  any  bid  not  deemed  satisfactory  to 
the  best  interests  of  the  city  ? 

In  the  case  of  sales  b^  auction,  the  assent  of  the  parties  to  the 
contract  of  sale  is  manifested  by  the  knocking  down  of  the  auc- 
tioneer's hammer.  The  bidding  is  a  mere  offer  to  buy  at  the 
price-named  by  the  bidder,  and  may  be  retracted  at  any  time 
nefore  the  hammer  is  down  and  the  offer  has  been  accepted. 
Addison  on  Contracts,  154.  It  follows,  of  course,  that  the  ven- 
dor has  the  same  right  to  reject  the  offer  that  the  other  party 
lias  to  withdraw  it.  But  this  right  must  be  examined  before 
the  offer  is  accepted,  which  acceptance,  as  we  have  seen  in  auo- 
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tion  sales,  is  signified  by  the  bringin&r  down  of  the  auctioneer's 
hammer.  Does  the  clause  in  the  ordinance  referred  to  reserve 
to  the  city  any  greater  right  than  she  would  have  had  without 
it  ?  Clearly  not,  unless  it  must  be  understood  to  mean  that  the 
ri^ht  to  reject  continued  after  the  time  of  the  auction.  But 
this  is  not  the  natural  meaning  of  the  language.  The  bid  to  be 
rejected  was  a  bid  at  auction,  and  the  time  to  reject  such  a  bid 
is  before  the  hammer  is  brought  down.  If  the  city  meant  more 
than  this  by  her  ordinance,  she  should  have  made  it  explicit  by 
declaring  that  she  reserved  the  right  not  to  be  concluded  by  the 
auction  sale,  but  to  reject  a  bid,  even  though  it  should  be  the 
highest  and  best  bid,  until  it  should  be  approved  by  some  des- 
ignated officer  or  committee,  and  a  lease  or  deed  executed. 

The  natural  meaning  of  the  ordinance  is  that  the  city,  by 
putting  up  her  property  at  public  sale  or  letting,  did  not  intend 
to  bind  herself  to  take  any  ofier  that  might  be  made  for  it,  even 
though  it  was  the  highest  and  best  that  could  be  had  at  the 
time,  but  reserved  to  herself  the  right  to  reject  any  or  all  bids, 
unless  she  deemed  them  satisfactory  and  for  the  best  interests 
of  the  city.  And  the  ordinance  was  notice  to  persons  desiring 
to  become  purchasers,  and  to  the  agents  of  the  city  alike,  that 
hj  merely  offering  her  property  at  public  sale  or  letting,  she 
did  not  bind  herself  to  sell  or  let  it  unless  the  price  or  purcha- 
ser was  satisfactory.  But  the  minute  the  city  accepts  a  bid 
signified  in  the  ordinary  manner  of  the  acceptance  of  such  bids 
she  is  bound  like  any  other  party,  and  good  faith  and  the  best 
interests  of  the  city  require  that  she  should  go  forward  and 
execute  her  contracts  without  listening  to  ofifers  from  parties 
who,  if  they  desired  the  property,  had  an  opportunity  to  become 
competitors  for  it  in  the  manner  prescribed  by  the  ordinance. 

W  ith  the  construction  of  the  ordinance  contended  for  by  the 
defendants,  it  may  be  readily  seen  how  the  interests  of  the  city 
would  suffer  by  the  discouragements  of  bidders,  who  would 
feel  little  inclined  to  compete  for  a  property  when  their  bid  was 
at  the  mercy  of  a  party  who,  with  equal  chances  in  an  open 
competition  for  it,  would  lie  by,  and  by  after-inducements  seek 
to  set  aside  the  sale  or  letting,  and  again  have  it  ott'ered  to  put 
in  competition.  What  confidence  would  a  bidder  have  in  his 
second  or  third  ofifer  for  it  ?  Time  and  effort  mieht  be  expended 
in  the  pursuit  of  it,  and  at  every  turn  he  could  be  foiled.  With 
the  understanding  that  by  a  public  auction  of  the  city  property, 
this  mode  of  disposing  of  it  was  meant,  competition  would 
cease,  and  the  interests  of  the  city  would  suffer.  If  the  party 
who  now  offers  a  high  price  for  the  property  had  made  his  bid 
at  the  public  sale,  it  might  have  induced  greater  competition, 
and  the  city  might  have  been  benefited  much  beyond  his  bid 
of  an  additional  two  hundred  dollars  per  annum.    It  is  not  cer- 
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tain  that  such  a  result  would  follow  a  second  sale.  Faith  in 
the  meaning  of  such  a  sale  would  be  lost,  and  discouragement 
might  be  the  result.  There  is  another  reason  why  these  after- 
eftbrts  to  set  aside  a  fair  and  open  competitive  public  sale  or 
letting  of  the  public  property  should  not  be  encouraged. 

In  these  times  of  unparalleled  and  frightful  municipal  deprav- 
ity, the  public  business  should  be  conducted  in  such  a  manner 
as  to  make  manifest  to  all  men  that  it  is  honestly  and  honorably 
conducted,  and  there  is  no  way  in  which  this  branch  of  the  city 
business  can  be  so  fairly  conducted  as  by  an  open  competition, 
i)ublic  sale  or  letting  of  the  city  property  to  thiB  highest  and 
best  bidder,  according  to  the  requirements  of  the  ordinance, 
subject  only  to  the  reserved  right  of  the  city  to  refuse  a  bid 
before  it  has  been  accepted  by  knocking  it  down  to  the  bidder. 

The  special  injunction  is  continued. 

[Legal  Oaxetie,  Sept  15, 1871,  Vol.  3,  p.  292.] 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 


KEELY  et  al.  v.  DICKINSON  et  aL 

1.  Bj  an  ordinance  of  the  city  of  Philadelphia,  it  Is  provided  that  in  contracts  for 
paving  streets,  the  contractor  most  advertise  in  accordance  with  the  directions  con* 
tained  in  the  ordinance,  and  that  the  paver  be  selected  by  a  majority  of  the  property 
owners. 

3.  The  commissioner  of  highways  cannot  waive  the  rights  of  the  property  owners 
and  award  the  contract  to  any  other  person  than  the  one  selected  by  each  majority. 
If  he  does  so,  the  contract  is  void. 

Motion  to  continue  special  injunction. 

Opinion  by  Pbircb,  J.    Delivered  September  16th,  1871. 

This  is  an  injunction  on  behalf  of  the  ownei^  of  property  on 
Green  lane  to  restrain  the  defendant,  James  Holgate,  from  pro- 
ceeding to  pave  Green  lane,  in  the  Twenty-first  ward  of  the 
city  of  Philadelphia,  under  a  contract  awarded  to  him  by 
Mahlon  H.  Dickinson,  commissioner  of  highways,  81st  of  July, 
1871. 

Green  lane  was  ordered  to  be  paved  with  rubble  pavement, 
by  a  resolution  of  councils,  approved  11th  of  July,  1871 ;  the 
paver  to  be  selected  by  a  majority  of  the  property  owners. 

By  an  ordinance  of  councils,  approved  31st  of  December, 
1862,  it  is  directed :  "  That  hereafter,  before  any  contract  for 
paving  any  street  shall  be  entered  into  by  the  highway  depart- 
ment, the  person  or  persons  applying  for  such  contract  shall  give 
notice  of  such  application  in  two  dauy  papers  having  the  largest 

17 
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circulation,  by  three  consecutive  insertions,  at  least  two  weeks 
prior  to  the  making  of  such  application,  such  notice  to  set  forth : 

1.  The  name  of  the  contractor  or  contractors. 

2.  The  locality  of  the  space  or  spaces  to  be  paved,  with  the 
length  of  each  space  in  lineal  feet. 

8.  The  name  and  residence  of  each  person  signing  for  the 
contractor,  together  with  the  number  of  feet  owned  or  repre- 
sented by  such  person  so  signing  fronting  on  said  street  or 
streets. 

4.  To  such  notice  shall  be  added  an  invitation  to  the  owners 
of  property  on  such  street  to  meet  at  the  department  of  high- 
ways to  show  cause,  if  any,  why  such  contract  should  not  be 
awarded  to  the  applicant.  A  subsequent  ordinance,  approved 
24th  March,  1871,  repealed  so  much  of  the  ordinance  of  1862  as 
required  the  notice  to  set  forth  the  lineal  feet  of  each  space  in- 
tended to  be  paved  and  the  number  of  feet  owned  by  each  per- 
son signing  for  the  contractor. 

The  defendant,  Holgate,  instead  of  complying  with  the  re- 
quirements of  the  ordinance  to  give  noticQ  of  his  application  in 
two  daily  papers  having  the  largest  circulation,  by  three  con- 
secutive insertions,  at  least  two  weeks  prior  to  the  making  of 
such  application,  advertised  but  in  one  daily  paper,  on  the  ^2d, 
23d,  and  24th  July,  1871,  which  was  less  than  two  weeks  prior 
to  the  time  of  making  his  application,  which  was  on  the  31st 
of  July,  1871.  In  his  notice  of  application  he  further  failed  to 
comply  with  the  ordinance  in  omitting  to  advertise  the  resi- 
dence of  each  person  signing  for  him  as  contractor. 

The  mere  statement  of  this  case  shows  that  there  was  an  en- 
tire failure  of  duty  by  both  the  contractor  and  the  commissioner 
of  highways  with  respect  to  the  awarding  of  this  contract. 
But  it  is  intended  on  behalf  of  the  defendants  that  on  the  au- 
thority of  Smith  V.  The  City^  2  Brewster,  443,  the  city  authori- 
ties could  waive  the  stipulations  of  the  ordinance  and  award 
the  contract  notwithstanding  they  had  not  been  complied  with. 
But  the  cases  are  not  all  parallel ;  and  to  the  extent  that  the 
anthoritv  to  waive  in  this  case  is  claimed,  it  would  place  the 
city  of  rhiladelphia  at  the  mercy  of  the  heads  of  departments ; 
and  at  the  will  of  the  officer  any  ordinance  regulating  his  con- 
duct might  be  blotted  out  and  his  acts  left  to  nis  own  untram- 
melled discretion.  But  even  if  the  case  of  Smith  v.  The  City 
went  to  this  extent,  which  it  does  not,  the  non-compliance  with 
the  ordinance  in  this  case  was  not  a  waiving  of  the  rights  of 
the  city  simply.  The  property  owners  on  the  front  of  the  lane 
to  be  paved  are  the  parties  immediately  in  interest.  They  have 
to  pay  for  the  paving,  and  the  resolution  of  councils  confers 
upon  a  majority  of  them  the  right  to  select  the  paver.  The  com- 
niissiouer  of  highways  cannot  waive  their  rights.     Tho  ordi- 
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nanoe  of  1862,  modified  by  the  ordinance  of  1871,  prescribes 
tbe  manner  in  which  the  selection  of  the  paver  is  to  be  made ; 
and  a  contract  awarded  to  any  other  person  than  the  one  selected 
by  ^  the  majority  of  the  property  owners,  in  the  manner  pre- 
scribed by  the  ordinance,  is  void. 
The  special  injunction  is  continued. 

[Legal  Gasette,  Sept.  22. 1871,  Vol.  3,  p.  800.] 


Supreme  Court  of  Pennsylvania. 

At  Nisi  Priub. 


SANK  et  al.  v.  CITY  OP  PHILADELPHIA. 

1.  ^n  ordinance  of  councils  of  the  city  of  Philadelphia,  was  vetoed  bj  the  major,  and 
returned  to  councils  with  his  objections.  It  was  repassed  over  his  veto  In  com- 
mon conncil,  and  sent  to  select  council,  where  at  first  it  failed  to  repass,  the  veto 
of  the  mayor  being  sustained,  but  was  afterwards  recontiiUred  and  passed  ov^r 
tbe  veto. 

Bddy  that  the  ordinance  in  question  passed  as  it  was,  on  a  second  reconsideration, 
after  the  charter  test  had  decided  it  in  the  neg:atiye,  is  inyalld  and  against  consti- 
tutional authority ;  and  that  the  city  authorities  must  be  enjoined  fyom  taking  any 
action  under  it. 

9.  Under  the  acts  of  1855  and  1856,  In  regard  to  tbe  corporation  ordinances  for  ap- 
propriations, a  );encral  item  *'for  constrnrtion  of  large  storage  reservoir,  East  Fair- 
mount  Park,  $1,S25,000,"  is  not  sufficiently  itemized. 

8.  There  is  no  doubt  of  the  risrht  of  taxpayers  to  bring  a  bill  of  complaint  to  enjoin 
the  operation  of  a  city  ordinance. 

Statbmbnt  op  the  Cask. 

On  the  8th  of  July.  1871,  the  councils  of  Philadelphia  passed 
over  the  mayor's  veto,  "  an  ordinance  creating  a  loan  for  the 
extension  of  the  water  vrorks."  Under  this  ordinance,  the 
city  treasurer  made  an  application  to  the  mayor  as  follows  : 

Office  op  the  City  Treasurer,  Philadelphia,  Sept.  9th, 
1871. — ^Hon.  Daniel  M.  Fox,  Mayor. — Dear  Sir: — Please  fur- 
nish me  with  a  requisition  to  sell  five  hundred  thousand  six 
per  cent,  city  loan,  from  a  loan  authorized  July  8th,  1871. 

Very  respectfully,  yours, 

Jos.  F.  Marcer, 
City  Treasurer^ 
Per  D.  Jones. 

A  movement  on  the  part  of  the  citizens  had  been  intimated 
to  restrain  the  issuing  of  the  loan,  and  this  letter,  which  reached 
the  mayor,  was  the  first  announcement  of  It: 

Philadelphia,  Sept.  8th,  1871. — Hon.  Daniel  M.  Fox,  Mayor. 
— ^Dear  Sir : — We  oeg  to  notify  you  that  we  are  about  to 
apply,  on  behalf  of  tax-payers,  for  an  injunction  to  restrain  the 
issue  of  any  city  bonds  under  the  recent  appropriation  by  ordi- 
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nance  to  the  water  department,  on  the  ground  that  the  ordi- 
nance 18  invalid,  and  we  respectfully  request  you  to  suspend 
any  action  on  your  part  until  the  decision  of  the  court. 

Yours,  respectfully, 

K  Spencer  Millbr, 
William  L.  Hirst. 

In  view  of  the  turn  of  affairs  which  this  letter  gave,  the  mayor 
responded  to  treasurer  Marcer,  as  follows : 

Philadelphia,  Sept.  9th,  1871. — Joseph  F.  Marcer,  City 
Treasurer. — Dear  Sir : — ^Yours  of  this  morninff,  asking  to  be 
lurnished  with  a  requisition  to  sell  five  hundred  thousand  dol- 
lars city  loan,  from  a  loan  authorized  July  8th,  1871,  is  before 
me.  In  view  of  a  communication,  also,  this  morning  received  from 
Messrs.  E.  Spencer  Miller  and  William  L.  Hirst,  on  behalf  of  tax- 
payers, notifying  me  of  an  intended  application  to  court  for  an 
injunction  to  restrain  the  issue  of  any  city  bonds  under  the  or- 
dinance in  question  (a  copy  of  which  I  herewith  enclose),  I  feel 
myself  obliged  to  abstain  from  any  action  at  this  time. 

Very  respectfully, 

Daniel  M.  Fox, 
Mayor  of  Philaddphicu 

Chief  Justice  Thompson,  upon  Sept.  13th,  1871,  on  applica- 
tion, granted  a  preliminary  injunction  in  the  matter,  fixing  the 
bail  at  $2,000  and  the  time  for  the  hearing  on  Monday,  the 
Ibth  of  September.  The  following  is  a  synopsis  of  the  bill  of 
complaint: 

J.  Hinaldo  Sank  and  Joseph  Megary  v.  The  City^  Mayor  FoXj 
City  Controller  Hancock^  City  Treasurer  MarC-erB^nd  Chief  Engi- 
neer Graeff  of  the  Water  Department — ^It  recites  the  passage  of 
the  loan  bill  by  common  council,  its  defeat  by  select  council  on 
itB  final  passage  for  want  of  a  two-thirds  vote,  the  reconsidering 
of  that  vote,  and  the  postponement  of  the  matter  for  a  week, 
the  defeat  again  of  the  ordinance  when  it  was  subsequently  put 
upon  its  final  passage,  and  alleges  that,  under  the  rules  of 
councils,  no  question  can  be  reconsidered  more  than  once,  and 
that  no  motion  to  reconsider  a  second  time  can  be  entertained, 
consequently  the  vote  by  which,  after  a  reconsideration,  the 
ordinance  fell  was  a  final  one.  It  further  sets  forth  that  the  bill 
wad  for  a  third  time  put  upon  its  passage  and  alleged  to  have 
passed  ;  that  on  August  8th,  an  ordinance  based  upon  the  pre- 
ceding one,  and  appropriating  $2,222,000,  of  which  $1,325,000 
was  lor  a  water  reservoir  in  the  park,  was  passed  by  both 
branches  of  councils  and  sent  to  tne  mayor  for  his  approval ; 
that  by  a  supplement  to  the  act  of  consolidation,  approved 
April  21st,  185o,  the  mayor  is  required  to  withhold  his  signature 
from  all  new  constructions,  until  all  the  ordinary  and  necessary 
expenses  of  the  city  be  provided  for,  and  that  at  the  time  of  the 
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passage  of  the  last  mentioned  ordinance,  many  of  these  ordi- 
nary and  necessary  expenses,  to  a  larffe  amount,  were,  and  still 
remain  unprovided  for  in  any  way  whatever ;  that  by  the  21st 
section  of  the  act  of  Assembly  of  April,  1855,  no  appropriation 
can  be  made  without  an  ordinance  therefor,  expressing  the 
objects  and  the  amounts  appropriated  therefor;  that  by  the 
Slst  section  of  the  act  of  13th  of  May,  1856,  all  items  for  which 
appropriations  are  made,  must  be  stated  under  separate  and 
distinct  heads ;  that  these  provisions  were  to  prevent  large  and 
indefinite  expenditures  of  tne  city's  moneys,  and  that  the  word 
item  meant  the  separate  head  or  particular  account  under  which 
the  sum  so  appropriated  would  be  entered  upon  the  books  of 
the  city  regularly  Kept.  That  this  interpretation  is  supported 
by  the  act  supplementary  to  the  last  mentioned  act  of  May 
13th,  1856,  section  29th,  which  requires  the  city  controller  to 
keep  separate  accounts  for  each  specific  or  separate  item  of 
appropnation  made  by  councils  to  each  and  every  department 
of  the  city,  and  that  all  warrants  shall  state  particularly  against 
which  items  said  warrant  is  drawn  ;  and  that  no  item  shall  be 
overdrawn  and  no  appropriation  for  one  item  of  expenses  shall 
be  drawn  upon  for  any  other  purposes  by  any  department  other 
than  the  one  to  which  the  appropriation  was  specifically  made ; 
that  the  ordinance  making  the  appropriation  is  manifestly  not 
in  conformity  with  these  provisions ;  while  it  assumes,  or  pre- 
tends, to  express  the  objects  of  each  appropriation  and  the 
amount  to  be  appropriated  to  each  distinct  object,  and  to  state 
the  items  of  expenditures  under  separate  and  distinct  heads,  it 
does  not  properly  or  sufliciently  do  so  within  the  meaning  of 
said  acts ;  it  was  therefore  wholly  invalid  and  inoperative ;  that 
the  mayor  vetoed  the  ordinance  making  the  appropriation  oil 
the  22d  of  Au^st ;  that  common  council  is  alleged  to  have 
passed  it  over  his  veto,  by  a  vote  of  thirty-six  in  the  affirmative 
to  fifteen  in  the  negative ;  that  the  said  thirty-six  members  of 
common  council  were  not  two-thirds  of  all  the  members  of  that 
body,  as  meant  by  the  seventh  section  of  the  act  of  Assembly 
of  February  12th,  1854,  and  not  two-thirds  of  those  members 
present  at  any  particular  meeting ;  that  after  the  said  ordinance 
was  reported  to  select  council  as  having  passed  common  council, 
it  fell  in  select  council  for  want  of  a  two-thirds  vote ;  that  by 
the  usage  of  legislative  bodies  and  the  construction  of  the 
seventh  section  of  the  act  of  February  12th,  1854,  this  dispo- 
sition of  it  was  final ;  that,  notwithstanding,  a  motion  was 
made  to  reconsider  the  vote,  and  it  was  agreed  to,  and  at  a 
subsequent  meeting  the  question  was  put  whether  it  should 
pass,  notwithstanding  the  objection  of  the  mayor,  and  two- 
thirds  voting  in  the  affirmative  the  ordinance  was  declared 
passed.    The  bill  concludes  by  alleging  that  the  chief  engineer 
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of  the  water  department,  notwithstanding  the  invalidity  of  the 
ordinance,  will  make  contracts  for  or  employ  men  to  perform 
the  work  for  which  said  appropriation  is  alleged  to  have  been 
made ;  that  the  mayor  will  authorize  the  sale  of  the  said  alleged 
loan  ;  that  the  city  controller  will  countersign  warrants  drawn 
on  said  alleged  appropriation,  and  the  city  treasurer  will  pay 
them ;  that  the  city  in  this  matter  is  wholly  under  the  control 
of  the  majorities  of  councils,  and  utterly  neglects  and  refuses 
to  take  any  steps  whatever ;  that  complainants  are  tax-payers 
and  citizens,  and  interested  in  this  matter. 

They  therefore  prayed  the  court  to  declare  the  said  ordinan- 
ces null  and  void,  and  to  enjoin  the  chief  engineer  from  making 
any  contracts  under  the  ordinances ;  the  mayor  from  in  any 
manner  aiding  in  the  execution  of  said  ordinances ;  the  city  con- 
troller from  countersigning  all  warrants  under  these  ordinances, 
and  the  city  treasurer  from  paying  or  allowing  them  to  be  paid. 

Argument. 

The  argument  in  the  matter  was  commenced  on  Monday, 
September  18th,  1871,  before  Chief  Justice  Thompson,  and  con- 
cluded the  following  day. 

Messrs.  Geo.  M.  Dallas,  E.  Spencer  Miller  and  W.  L.  Hirst 
appeared  for  the  complainants,  and  Messrs.  W.  H.  Yerkes  and 
W.  P.  Messick  for  the  city ;  R.  C.  McMurtrie  for  Mr.  Hancock, 
and  H.  M.  Phillips  for  the  mayor.  An  affidavit  of  Mr.  Han- 
cock was  read,  alleging  that  the  estimates  and  tax  levy  for  each 
year,  sufficient  to  meet  the  ordinary  expenses  of  the  city,  are 
fixed  the  preceding  year.  Also  one  from  Mr.  Hodgdon,  alleg- 
ing that  Mr.  Graeft*  exhibited  estimates  to  the  water  commit- 
tee, and  that  the  ordinances  had  passed  in  the  usual  manner. 
Also  one  from  Mr.  Stewart,  corroborating  Mr.  Hodgdon  as  to 
the  passage  of  the  ordinance.  Also  one  from  Mr.  Graeff,  alleg- 
ing that  there  is  a  great  deficiency  in  the  storage  capacity  of 
the  works,  and  that  the  reservoir  is  located  in  tne  East  Park, 
as  on  the  map  of  the  commissioners. 

On  the  part  of  the  defendants  an  affidavit  was  read,  which 
contained  a  repetition  of  matters  in  the  bill  of  complaint.  Also, 
one  by  Mr.  McAleer,  of  common  council,  alleging  that  the  or- 
dinance was  not  itemized  properly^,  and  conveyea  no  informa- 
tion to  members  of  council ;  that  it  was  passed  against  his  pro- 
test, and  that  it  appropriates  $496,000  more  than  is  required. 
Also,  one  by  Mr.  W  m.  F.  Bull,  alleging  that  the  city  debt  for 
years  past  has  been  constantly  increasing,  and  that  the  ordinary 
and  necessary  expenses  of  the  city  have  not  been  and  are  not 
provided  for.  A  statement  of  Col.  J.  Ross  Snowden,  taken  as 
an  affidavit,  was  read.  It  set  forth  that  a  motion  to  reconsider  a 
bill  that  had  been  vetoed  was  not  in  order,  the  chairman  always 
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putting  the  question  witLout  such  a  motion,  and  that  no  second 
mofion  to  reconsider  could  be  entertained.  He  had  decided  the 
point  while  speaker  of  the  State  House  of  Eepresentatives,  but 
as  no  appeal  waa  taken  it  did  not  appear  on  the  journal. 

Mb.  Dallas  then  opened  the  argument  for  c6mplainant8, 
stating  that  the  objection  to  the  ordinance  was  that  it  had  been 
passed  over  the  mayor's  veto,  at  a  special  meeting  after  a 
second  motion  to  reconsider.  He  recited  the  facts,  and  argued 
that  this  second  motion  to  reconsider  was  in'  violation  of  the 
21st  article  of  the  rules  for  the  government  of  councils,  which 
provides  that  no  second  motion  to  reconsider  a  bill  can  be  enter- 
tained. Though  without  judicial  authority  on  this  point,  there 
yet  was  the  highest  legislative  power  upon  it,  for  the  House  of 
Representatives  at  Washington  had  decided  it.  He  then  read 
from  the  Congressional  Glooe  of  June  12th,  184i.  It  was  there 
decided  that  the  Constitution  of  the  United  States  provided, 
that  when  a  bill  was  returned  with  a  veto  by  the  chief  magis- 
trate, it  should  be  reconsidered,  and  without  that  provision  the 
house  could  not  have  touched  it,  and  that  having  been  consid- 
ered under  that  provision,  no  other  motion  to  reconsider  could  be 
entertained.  This  decision  was  also  supported  by  Mr.  Cushing 
in  his  "  Law  and  Practice  of  Legislative  Assemblages." 

If  the  ordinance  had  passed  at  first,  it  could  not  afterwards 
have  been  defeated  on  a  motion  to  reconsider,  and  consequently 
it  could  not  be  brought  to  life  after  being  killed.  The  vesting 
of  the  veto  power  m  the  mayor  was  to  make  hiin,  withl  one- 
third  of  councils  at  his  back,  as  potent  as  two-thirds  without 
him.  But  if  a  second  reconsideration  was  allowed  the  power 
of  the  veto  could  be  rendered  utterly  useless,  as  the  two-thirds 
interest  could,  by  getting  one  of  their  number  to  vote  with  the 
minority,  secure  a  reconsideration  at  any  time,  while  the  one- 
third  interest  could  never  secure  a  reconsideration  which  is 
granted  by  a  majority.  Under  the  act  of  Assembly  directing 
the  mayor  to  withhold  his  signature  for  all  new  constructions 
until  the  ordinary  and  necessary  expenses  of  the  city  had  been 
provided  for,  there  could  be  no  question  as  to  the  law,  and  that 
the  ordinary  expenses  of  the  city  had  not  been  provided  for  he 
deemed  equally  as  clear,  for  school  teachers'  and  other  warrants 
were  daily  being  stamped  and  not  paid.  He  maintained  that 
under  this  act,  though  the  ordinance  might  be  a  legal  one,  no 
money  could  be  expended  under  it  until  the  signature  of  the 
mayor  had  been  obtained  to  such  a  requisition  as  Mr.  Marcer 
addressed  to  the  mayor  on  September  9th.  • 

He  further  contended  that,  though  councils  had  done  all  that 
was  required  by  the  act  of  1855,  as  to  the  object  of  the  appro- 
priation and  the  amounts,  yet  the  act  of  1856  required  more 
explicit  itemizing  than  was  contained  in  the  bill. 


264  Sake  et  al.  v.  City  of  Philadblphia. 


Mr.  Yerkes,  on  the  part  of  the  defendants,  reverted  to  the.fact 
that  there  are  $13,000,<  00  in  the  sinking  fund,  which  decreases 
the  city  debt  to  $33,000,000,  and  that  though  the  ordinary  ex- 
penses of  the  city  for  the  last  year  were  between  $6,000,000  and 
$7,000,000,  the  receipts  were  over  $9,000,000,  more  than  $2,000,- 
000  above  the  expenditures.  The  provision  of  the  act  of  1855 
relative  to  the  withholding  of  the  mayor's  signature,  he  main- 
tained was  repealed  by  the  act  of  1864.  He  further  maintained 
that  the  act  of  1846,  which  prohibited  courts  of  justice  from 
stopping,  by  injunction,  any  public  work  ordered  by  legislative 
authority  applied  in  this  case,  as  the  powers  being  exercised 
were  given  the  city  by  direct  legislation,  and  not  through  in- 
herent right  in  the  municipality.  He  further  contended  that 
the  ordinance  had  been  properly  itemized,  and  that  even  if  the 
act  of  1856  had  not  been  complied  with,  such  an  error  would 
not  make  the  ordinance  invalid,  as  the  act  was  merely  direc- 
tory. 

Mr.  McMurtrib  followed  on  the  same  side,  arguing  that  the 
only  question  was,  whether  there  had  been  sufficient  grounds 
laid  to  prevent  the  expenditure  of  this  money.  In  so  grave  a 
case,  the  court  would  look  at  the  substance  and  not  the  mere 
form,  and  this  case  rested  upon  the  mere  allegation  that  a  rule  of 
order  had  not  been  confonued  to.  The  same  number  that  vdted 
for  the  passage  of  the  bill  on  the  mayor's  veto  could  have  sus- 
pended the  rule  of  order,  and  that  they  did  not  was  a  mere  ab- 
straction, so  far  as  this  case  goes.  The  act  of  1855  was  repealed 
by  the  act  of  1866,  when  councils  found  they  were  hampered 
by  it,  and  all  bills  referred  to  in  the  former  act  are  now  placed 
upon  the  same  footing  as  all  other  ordinances. 

By  the  act  of  Assembly  of  1856,  it  was  intended  that  ac- 
counts should  be  kept  for  the  city  in  the  same  manner  as  they 
are  kept  in  the  National  and  State  departments,  and  it  did  not 
mean  such  minute  particularity  as  is  suggested  by  the  other 
side,  and  there  is  no  averment  that  such  an  account  cannot  be 
kept.  In  conclusion,  he  maintained  that  councils  had  the  right 
to  act  upon  a  vetoed  bill  at  any  time  and  in  any  manner  that 
they  chose. 

Mr.  Phillips,  appearing  for  the  mayor,  said  that  his  client 
simplv  desired  to  do  his  duty,  and  that  he  had  performed  that 
duty  in  signing  the  ordinance  making  a  loan  for  the  extension  of 
the  water  works,  as  the  bill  had  been  passed  properly,  as  the 
number  required  to  pass  it  could  have  suspended  a  rule  of 
order.  ThereVas  no  objection  made,  and  m  legislative  pro- 
ceedings that  is  equivalent  to  and  implies  unanimous  consents 
There  is  a  mode  of  suspending  the  rules  of  order  of  a  legisla- 
tive body,  but  when  it  comes  to  an  act  of  the  Legislature  copied 
from  the  Constitution  of  the  United  States,  it  is  a  very  different 
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thing.  The  law  says  that  if  the  mayor  does  not  approve  a  bill, 
he  shall  return  it  with  his  objections  to  the  chamber  in  which 
it   originated,  "who  shall  proceed  to  reconsider  it,"  and  if 

Eassed  by  a  two-thirds  vote  it  is  valid.  The  law  means  that  it 
ecomes  a  binding  ordinance  if  passed  by  a  two-thirds  vote, 
which  the  mayor  is  allowed  to  make^  or,  in  other  words,  that  his 
veto  moves  the  body  to  make.  In  vetoing  this  bill,  the  mayor 
did  right,  and  cannot  be  the  subject  of  an  injunction.  The 
power  to  borrow  money  vested  in  the  mayor  by  ordinance,  he 
maintained  could  be  exercised  by  him  at  any  time,  and  in  any 
manner  that  he  pleases,  and  he  has  the  right  to  demand,  if  the 
purpose  for  which  the  money  was  to  be  borrowed  was  a  proper 
one,  and  if  not,  to  refuse  to  do  it. 

Mr.  Millek  followed  for  complainants,  saying  that  for  the 
purposes  of  his  argument  he  would  admit  that  the  loan  bill  had 
been  passed  properly,  but  he  contended  that  the  bill  making 
appropriations  under  that  loan  bill  was  invalid,  because  not  prop- 
erly itemized,  which  he  alleged,  meant  not  the  one  re-division  of 
the  ordinance  into  separate  and  distinct  heads,  but  so  particu- 
larly stated  as  to  convey  information  to  members  of  councils 
as  to  the  propriety  of  the  appropriations,  the  correctness  of  the 
same,  and  the  work  to  be  done.  The  law  relative  to  appro- 
priations, Ac,  was  clear.  Councils  created  the  heads  of  the 
departments,  and  all  work  to  be  done  must  be  by  permission 
of  councils.  These  heads  of  departments  are  mere  ministerial 
offices,  and  are  required  to  furnish  councils  with  estimates, 
&c.,  which  was  not  done  in  this  case.  It  is  further  provided  in 
the  law  that  no  contract  shall  be  made  unless  there  has  been 
money  appropriated  therefor.  If  it  is  not  to  be  done  by  con- 
tract then  itemize  the  appropriation.  This  ordinance  was 
passed  not  to  meet  a  contract,  but  to  allow  the  chief  of  the  de- 
partment to  spend  the  money  without  a  contract,  and  he  will 
not  deign  to  give  councils  his  items.  An  affidavit  by  Mr.  Nead 
was  read,  which  set  forth  that  no  detailed  statements  of  the 
cost  of  the  new  reservoir  were  ever  produced  before  the  water 
committee  or  councils ;  thatTtf  r.  Graeff  had  refused  to  give  him, 
as  a  member  of  the  water  committee  and  of  councils,  his 
figures,  and  that  he  obtained  them  from  the  oflBce  of  the 
draughtsman  of  Mr.  Graeff;  and  that  from  a  careful  revision 
of  them,  he  was  satisfied  that  the  work  could  be  done  for  over 
$400,000  less  than  was  asked  for. 

As  to  the  second  consideration  of  a  vetoed  bill,  he  main- 
tained that  the  question  was  simply  whether  a  member  of 
coaucils  can  move  to  reconsider  an  act  of  Assembly,  for  this 
matter  was  regulated  by  the  organic  law.  When  common 
council  passes  a  bill  and  it  ^oes  to  select  council,  the  former 
council  lose  all  control  over  it,  and  when  select  council  passes 
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it,  and  it  ^es  to  the  mayor,  and  he  signs  it,  they  cannot  recon- 
sider it.  The  veto  power  is  intended  for  that  particular  to 
make  him  a  part  of  councils.  The  law  is  peremptory  in  this 
matter.  It  says  that  councils  shall  proceed  to  consider  a  vetoed 
bill ;  they  cannot  refuse  to  do  it.  But  that  is  not  all.  It  goes 
on :  "  After  such  reconsideration  " — ^that  reconsideration  and 
no  other — "  if  two-thirds  of  that  council,"  Ac. ;  that  particular 
sitting,  and  that  one  occasion,  and  not  generally  the  council. 
Unusual  solemnity  is  affixed  to  this  matter,  and  you  must  say 
that  that  action  can  go  on  indefinitely  to  meet  the  views  of 
the  other  side.  Suppose  both  bills  are  valid,  the  money  can- 
not be  obtained  by  the  city  treasurer,  except  through  the 
mayor.  An  amendment  to  the  bills  was  then  filed,  setting 
forth  that  councils  had  not  authorized  any  work  to  be  done, 
and  it  would  be  wrong  to  issue  bonds  of  the  city,  on  which  in- 
terest would  be^in,  until  authority  had  been  given  for  the 
work,  and  that  the  city  treasurer  intended  to  sell  bonds  to  the 
amount  of  $500,000  immediately,  &c. 

The  chief  engineer  had  no  authority  to  build  this  reservoir, 
and  the  act  of  incorporation  expressly  prohibits  all  committees 
and  members  of  councils  from  disbursing  money,  and  there  is 
no  ordinance  authorizing  the  work,  as  it  cannot  be  done  indi- 
rectly by  an  appropriation  bill.  If  the  loan  was  sold,  there 
would  be  nothing  to  pay  it  to. 

Mr.  Msssice  closed  for  the  city,  arguing^  that  no  tribunal 
could  award  an  injunction  for  the  passage  of  a  bill,  though 
against  the  usual  form,  because  a  corporate  act,  if  passed  by  a 
majority,  though  not  according  to  form,  is  valid.  Tne  act  rela- 
tivre  to  the  mayor  withholding  his  signature  from  bills,  would 
not  apply  to  the  loan  bill,  even  if  it  had  not  been  repealed  by 
the  act  of  1864,  which  took  that  power  from  the  mayor.  The 
appropriation  ordinance  was,  he  maintained,  itemized  in  the 
full  spirit  of  the  acts  of  Assembly,  which  intended  thereby  that 
by  such  itemizing  the  city's  accounts  could  be  kept  correctly. 
!No  money  can  be  drawn  from  the  treasury  for  private  or  politi- 
cal purposes,  because  no  appropriation  can  be  drawn  upon  save 
for  the  purpose  for  which  it  had  been  made. 

He  alleged  that  the  reservoir  had  been  located  in  the  East 
Park  on  a  map  that  was  printed,  and  that  the  park  commis- 
sioners had  acquiesced.  He  also  contended  that  the  particu- 
larity of  the  itemizing  of  any  bill  was  within  the  discretion  of 
councils,  and  the  rigid  construction  of  acts  of  Assembly  will 
not  be  applied  to  ordinances.  As  to  the  point  of  a  second  re- 
consideration of  a  bill,  he  maintained  that  when  a  bill  was 
vetoed  it  came  back  to  the  chamber  in  a  new  shape,  and  the 
consideration  of  a  bill  so  vetoed  was  a  first  consideration,  and 
not  a  reconsideration ;  and  there  is  nothing  in  the  law  that  says 
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if  it  is  not  passed  that  it  shall  not  at  a  subsequent  time  be 
reconsidered. 

Mr.  Hirst,  on  the  part  of  complainants,  closed  the  argu- 
ment, saying,  that  there  did  not  appear  to  be  much  of  a  de- 
fence to  this  case,  and  the  greatest  defence  was  the  controller, 
who  had  nothing  at  all  to  do  but  simply  to  countersign  the 
warrants,  and  he  could  see  no  reason  why  that  gentlemen 
should  employ  private  counsel. 

The  fact  that  in  the  midst  of  a  summer  recess,  at  a  special 
meeting,  between  dinner  time  and  tea,  this  appropriation  was 
rushed  through,  would  raise  the  question  whether  this  was  a 
deliberative  body.  A  chancellor  will  watch  such  hasty  legisla- 
tion, and  when  their  acts  are  scanned  what  is  found  ?  Why  in 
two  years  they  have  given  Mr.Graeff  $8,000,000,  and  now  they 
want  to  give  him  $2,000,000.  In  the  1,000,000  appropriation 
for  1870,  there  is  an  item  of  $75,000  for  an  engine  at  the  new 
water  works,  and  the  first  item  in  this  appropriation  is  exactly 
the  same  item ;  thus  paying  it  twice.  This  is  the  result  of 
hasty  legislation. 

This  ordinance  contains  an  appropriation  of  $220,000,  for 
the  rebuilding  of  Fairmount  dam,  and  not  a  word  of  explana- 
tion is  given  as  to  what  is  the  matter  with  the  dam.  This 
ordinance  deserves  no  mercy.  Here  is  a  case,  leaving  out  the 
undefined  purposes,  where  is  appropriated  $1,325,000,  which 
is  a  waste  of  $500,000,  undenied  at  this  bar ;  no  proposals 
suggested,  no  estimates  or  details,  nor  the  area,  the  width  nor 
the  depth,  submitted  to  the  councils,  and  not  even  submitted 
to  the  court  at  this  late  day.  It  is  in  violation  of  all  the  acts 
of  Assembly  on  the  matter. 

It  is  the  bounden  duty  of  the  chief  engineer,  by  ordinance, 
to  do  what  he  has  not  done,  and  refused,  and  still  refuses,  to  do. 
In  1855,  the  Legislature  said  that  councils  need  only  put  in  their 
ordinances  the  purpose  and  the  amount.  But  that  only  lasted 
a  year,  and  then  they  said  that  councils  must  give  the  items. 
It  did  not  mean  the  mere  footing  up  or  lumping.  All  heads  of 
departments  are  required  to  give  estimates  and  detailed  items 
for  the  information  of  members  of  councils.  But  this  ordinance 
does  not  do  it.    K  this  is  to  stand,  the  future  is  to  be  dreaded. 

It  is  part  of  the  defence,  that  this  practice  has  become  cus- 
tom-hardened, especialljT  concerning  the  water  department; 
there  is  no  difficulty  in  itemizing  the  appropriations  to  other 
departments.  The  law  requires  that  the  ordinance  shall  spe- 
cify whether  the  work  is  to  be  done  by  contract  or  otherwise, 
which  here  is  not  done.  He  also  contended  that  one  reconsid- 
eration of  a  vetoed  bill  was  final,  otherwise  the  veto  power 
would  be  worthless.  Two  of  these  members  of  councils  say 
by  these  votes  that  the  mayor  was  right;  they  go  out,  and 


268  Sank  et  al.  v.  City  op  Philadelphia. 

returning,  say  he  is  wrong.  It  is  saying  my  conscience  is  with 
you,  but  my  caucus  is  against  you,  and  I  am  with  my  caucus. 
For  this  ordinance  was  passed  by  gentlemen  who  marched  up 
into  the  council  in  procession  from  a  caucus.  He  read  from 
the  controller's  report  of  January  1st,  1871,  showing  that 
§2,769,000  of  the  expenses  of  the  city  for  the  preceding  year 
had  been  paid,  while  there  were  $3,380,000  of  outstanding 
accounts , unpaid.  In  closing,  he  referred  to  the  injury  to  the 
city's  credit  that  a  refusal  of  this  injunction  and  the  placing  of 
the  loan  upon  the  market  would  cause. 

An  affidavit  of  Mr.  Qraeff  was  read,  setting  forth  that  the 
appropriation  of  1870  referred  to  by  Mr.  Hirst  was  a  mistake, 
and  further  alleging  that  he  did  not  believe  the  amount  asked 
for  the  new  reservoir  to  be  excessive,  and  that  he  would  use 
the  money  therefor  for  no  other  purpose. 

Chief  Justice  Thompson  stated  that  he  would  endeavor  to 
decide  the  matter  before  the  end  of  the  month.  In  the  mean- 
time the  injunction  would  be  continued. 

Opinion  by  Thompson,  C.  J.    Delivered  September  29th,  1 871. 

The  argument  of  this  case  took  a  much  wider  range  than  I 
deem  it  necessary  or  expedient  to  follow.  I  shall  only,  there- 
fore, notice  at  any  length  those  points  which  seem  most  essen- 
tial to  the  final  disposition  of  the  case. 

The  complainants'  bill  refers  to  and  complains  that  the  two 
ordinances  therein  referred  to,  viz.,  "  An  ordinance  creating  a 
law  for  the  extension  of  the  water  works,"  approved  July 
8th,  1871,  and  "  An  ordinance  to  make  an  appropriation  to  the 
department  for  supplying  the  city  with  water,  for  the  purpose 
of  extending  the  water  works,"  passed  by  councils  on  Decem- 
ber 5th,  1871,  are  invalid,  and  prays  an  injunction  to  restrain 
action  of  the  city  authorities  under  them  or  either  of  them. 

The  first  of  these  ordinances  was  passed  by  councils  and 
approved  by  the  mayor,  but  it  is  alleged  to  be  invalid  notwith- 
standing, because,  in  select  council  it  did  not  receive  a  two-thirds 
vote  as  required  by  the  act  of  Februarv  2d,  1814,  section  39. 
That  is  true,  but  this  vote  was  reconsidered  and  the  bill  again 
failed  for  the  want  of  the  requisite  two-thirds  vote,  and  a 
second  time  it  was  reconsidered  and  finally  passed,  having 
received  a  vote  of  two-thirds  of  the  councils.  This  second  con- 
sideration was  directly  in  contravention  of  the  twenty  first 
rule  of  the  select  council,  and  also  of  the  lex  parliamentaria. 
But  I  need  not  delay  to  prove  this,  for  at  most  the  proceeding 
was  but  an  irregularity,  and  did  not  invalidate  the  ordinance. 
The  two-thirds  requisite  to  pass  the  bill,  and  which  voted  for 
it,  were  competent  to  suspend  the  rule,  and  we  ought  to  regard 
the  vote  on  the  passage  of  the  ordinance  as  a  virtual  suspension 
of  it)  although  it  does  not  bo  appear  ou  the  jouruaL    This  por- 
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tion  of  the  complainants'  bill  furnishea,  therefore,  no  sufficient 
reason  for  enjoining  the  defendants. 

The  question  I  shall  next  notice,  although  not  in  the  order 
in  which  it  is  presented  in  the  plaintiff's  bill,  is  somewhat  of 
the  nature  of  the  question  just  noticed,  but  depends  on  different 
principles  for  its  solution.  It  has  relation  to  the  proceedings 
of  councils  on  the  mayor's  veto  of  the  second  of  the  above- 
mentioned  ordinances,  namely,  the  appropriation  ordinance. 

It  appears  by  the  journals  of  councils  that  on  the  22d  of  last 
August,  the  mayor  returned  to  the  common  council  the  last 
above-mentioned  ordinance  without  his  signature,  and  with  his 
objections  thereto.  That  body  proceeded  to  a  reconsideration 
thereof,  and  passed  it  over  the  mayor's  veto  by  the  requisite 
two-thirds.  On  the  same  day  it  was  transmitted  to  the  select 
council,  where,  on  a  reconsideration,  the  ordinance  failed  for 
want  of  a  two-third  vote,  and  the  mayor's  veto  was  sustamed. 
A  motion  was  then  made,  seconded  and  entertained  by  the 
chair,  to  reconsider  the  "  vote  by  which  said  bill  was  not  passed, 
notwithstanding  the  objections  of  the  mayor."  This  motion 
was  agreed  to  by  the  majority,  and  the  question  "  postponed  for 
the  present."  On  the  5th  of  September,  ult.,  that  question  was 
taken  up,  and  two-thirds  of  the  chamber  voting  for  it,  the 
ordinance  was  declared  "  carried,'^  notwithstanding  the'  veto  of 
the  mayor. 

As  a  parliamentary  question,  the  ordinance  was,  therefore, 
declared  a  binding  ordinance.  Is  this  to  be  the  judicial  result 
on  the  same  question  ? 

Our  jurisdiction  of  this  Question  i?ras  not  controverted  on 
argument,  nor  could  it  have  oeen,  with  any  prospect  of  success. 
Although  we  have  not  the  control  of  municipal,  as  we  have  of 
private  corporations,  by  the  act  of  13th  June,  1836,  conferring 
equity  jurisdiction  on  this  court,  we  are  invested  with  power 
to  restrain  "  acts  contrary  to  law,  and  prejudicial  to  the  interest 
of  the  community  or  the  nghts  of  individuals."  I  need  not 
cite  cases  in  which  this  court  has  exercised  jurisdiction  on  com- 
plaint of  tax-payers,  the  city  being  a  party.  This,  however,  is 
not  disputed*  If,  as  the  bill  charges,  this  ordinance  is  not  valid 
and  binding,  all  acts  done  under  it  would  necessarily  be  with- 
out authority  and  contrary  to  law,  and  ought  to  be  restrained. 

The  provision  on  the  subject  of  the  exercise  of  the  veto 
power  by  the  mayor  is  to  be  found  in  the  seventh'  section  of 
an  act  approved  the  2d  day  of  February,  1854,  entitled  "  A 
further  supplement  to  an  act  to  incorporate  the  city  of  Phila- 
delphia." So  far  as  the  act  remains  unaltered  by  subsequent 
legislation,  it  is  the  fundamental  law  of  the  corporation,  the 
constitution  or  charter  of  the  city,  and  as  such  binds  every  city 
functionary. 
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The  provision  reads  thus: — "Every  ordinance  which  shall 
have  passed  both  councils  shall  be  presented  to  the  mayor ;  if 
he  approves  he  shall  sign  it,  but  if  he  shall  not  approve  he  shall 
return  it  with  his  objections  to  the  council  in  which  it  origina- 
ted, which  shall  proceed  to  reconsider  it.  If,  after  such 
considerati<m,  two-thirds  of  that  council  shall  agree  to  pass  the 
ordinance,  it  shall  be  sent  with  his  objections  to  the  other 
council,  by  which  likewise  it  shall  be  reconsidered,  and  if 
approved  by  two-thirds  of  that  council  also,  it  shall  be  a  bind- 
ing ordinance ;  in  such  cases  the  votes  of  both  councils  shall  be 
det)Brmined  by  yeas  and  nays,  and  the  names  of  the  members 
voting  shall  be  entered  on  the  journals." 

This  provision,  with  only  such  changes  as  were  proper  to 
adopt  it  to  the  city  government,  was  evidently  copied  either 
from  the  United  States  or  the  State  constitution.  It  is  in  fact 
common  in  substance,  if  not  in  words,  to  every  State  constitu- 
tion in  the  Union.  I  need  not  stop  to  discuss  the  great  prin- 
ciples involved  in  it,  further  than  to  say  its  design  was  to  pro- 
tect minorities  and  to  prevent  or  correct  hasty  or  improvident 
legislation.  It  is  a  most  salutary  provision,  never  in  a  free 
government  to  be  disregarded  or  forgotten. 

The  question  for  determination  here  is,  whether,  after  a  vote 
taken  in  either  branch  of  councils  in  accordance  with  the 
provisions  of  the  fundamental  law,  the  charter  of  the  city,  it 
can  again  and  again  be  reconsidered  until  the  requisite  number 
is  had  to  overrule  the  veto ;  for  if  it  may  be  reconsidered  once 
after  the  constitutional  reconsideration  is  had,  there  is  no  limit 
to  the  number  of  times  it  may  be  reconsidered.  It  strikes  me 
that  no  candid  reader,  with  a  full  sense  of  the  binding  obliga- 
tion of  the  provision  in  his  mind,  could  hesitate  to  conclude  at 
once  that  after  a  veto  of  the  President  of  the  United  States,  or 
of  the  governor  of  the  State,  and  a  vote  reconsidering  the  bill 
had  passed  sustaining  the  vote  that  that  was  not  a  finality  as 
to  that  measure.  The  same  result  must,  of  course,  follow 
upon  a  similar  provision  in  the  city  charter.  That  is  its  con- 
stitution as  fully  and  efficiently  as  are  these  constitutions  in 
their  relation  to  the  governing  powers.  The  provision  is  not 
merely  directory ;  it  is  undeniably  mandatory.  It  provides 
for  everything  to  be  done  on  the  contingency  of  a  veto,  the 
number  requisite  to  overturn  it,  the  mode  and  manner  of  tak- 
ing the  veto,  the  duty  of  the  body  to  enter  the  names  of  the 
members  voting  on  the  journal,  and  finally,  the  result  of  such 
a  vote,  in  case  it  overrules  the  veto,  viz.:  That  the  ordinance 
shall  be  a  "  binding  ordinance."  If,  after  "  such  reconsidera- 
tion," says  the  provision,  a  vote  overruling  the  veto  having 
passed,  it  shall  be  a  *' binding  ordinance."  In  no  other  way  is 
this  result  to  be  attained  in  accordance  with  the  charter,  unlees 
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the  provision  itself  be  disregarded.  Can  there  be  a  substitute 
for  the  provision  ?  To  grant  this  is  to  imply  that  it  is  not 
binding  at  all.  Judicial  decision  to  that  effect  would  be  au 
interpretation  of  that  portion  of  every  constitution  in  the 
Union ;  and  if  respected  would  be  a  virtual  abolition  of  them 
all  in  this  important  particular. 

The  idea  was  suggested  on  argument  that  there  is  no  affirma- 
tive declaration,  that,  in  the  event  of  a  failure  to  overrule  the 
mayor's  veto  by  the  constitutional  number,  that  the  ordinance 
would  be  a  nullity.  This  was  not  necessary.  The  mode  of 
testing  the  question  being  prescribed,  together  with  the  result, 
in  case  of  the  overthrow  of  the  veto,  is  the  exclusion  of  all  other 
modes  and  results. 

The  maxim  expressio  wnius  est  exchisio  alterius  expresses  the 
idea  in  such  a  contingency.  Indeed  it  has  been  said,  and  I 
think  truly,  that  anything  prescribed  by  a  constitution  is  a 
prohibition  of  all  other  modes  that  might  be  devised  for  doing 
it.  9  P.  F.  Smith,  100.  To  the  same  effect  is  Page  v.  AlleUy  6 
"W.  588.  All,  after  the  consitutional  method  is  exhausted,  is 
vitra  vires  the  lawful  power  of  the  body,  and  of  non  effect. 

The  test  that  a  reconsideration  cannot  be  had  of  a  bill  or  or- 
dinance passed  over  a  veto,  has  weight.  AVhy  is  it  so  ?  Un- 
doubtedly because  the  constitution,  and  in  this  ca«e  the  charter, 
declares  the  effect  and  result  of  such  action  to  be  a  binding  act 
or  ordinance,  and  so  consequently  it  must  remain  unless  re- 
pealed. It  is,  therefore,  with  great  force  said,  that  if  a  consti- 
tution or  charter  rules  the  result  in  on^  event,  it  leaves  the 
other  a  finality  also.  But  without  further  reasoning  the  point, 
perhaps  the  most  satisfactory  test  of  the  question  is,  that  the 
parliamentary  authorities  are  against  a  second  reconsideration 
of  a  vetoed  bill.  I  cite  without  quoting  from  them :  Cashing^ s 
Law  of  Leg,  Assemblies^  section  2388 ;  Con^.  Globe^  vol.  13,  p. 
762 ;  WilsorCs  Dig.  Par.  Law^  p.  292,  section  2151,  and  refer- 
ences ;  Barclay  man.  164,  and  references.  We  have  testimony 
also  in  the  case  by  an  experienced  parliamentarian,  and  my  own 
experience  in  legislative  bodies  of  some  ten  years,  is  without 
exception  to  the  same  effect.  I  find  but  one  recorded  precedent 
the  other  way,  and  that  occurred  in  the  House  of  Representa- 
tives, i!i  this  State.  SmuWs  Leg.  Man.  122.  It  is  to  be  little 
regarded  against  the  current  of  authorities  cited  and  the  over- 
wnelmiog  reasons  existing  in  their  favor,  which  might  be  more 
fully  given  if  necessary. 

It  follows  as  a  result  of  these  observations  that  I  must  regard 
the  ordinance  in  question,  passed  as  it  was,  on  the  second  re- 
consideration, after  the  charter  test  had  decided  it  in  the  nega- 
tive, as  invalid,  and  against  constitutional  authority;  and  that 
the  city  authorities  rnust  be  enjoined  from  taking  any  actioii 


272  Sank  et  al.  v.  Citt  of  Philadelphia. 

under  it.  If  second,  third,  or  more  reconsiderations  of  a  vetoed 
ordinance  be  allowed,  it  is  plain  that  in  the  end  the  veto  will 
be  overruled,  especially  so  if  it  provides  for  large  expenditures 
of  money.  Parties  hoping  to  have  the  handling  of  it,  by  the 
aid  of  "  rings,"  a  term  descriptive  of  combinations  which  are 
known  to  infest  legislative  bodies  everyw^here  in  this  country, 
will  be  very  sure  in  the  end  to  overthrow  the  veto,  be  it  ever 
so  well  grounded  in  sound  principles,  or  convincing  in  argu- 
ment. This  will  be  the  inevitable  result  of  repeated  reconsider- 
ations of  the  question,  and  thus  a  great  constitutional  conserva- 
tion of  the  rights  of  minorities,  and  safeguard  against  incon- 
siderate legislation,  be  set  at  naught. 

There  is  no  safety  but  in  adhering  strictly  to  the  constitu- 
tional rule.  If  a  second  reconsideration  can  be  had,  as  already 
said,  there  is  no  limit  to  the  number  that  may  not  take  place. 

It  is  fortunate  that  we  are  unembarrassed  by  considerations 
of  rights  acquired  under   this  ordinance,  or  injurious  conse- 

Suences  occasioned  by  delay.  There  need  be  but  little  further 
elay  in  properly  providing  for  the  completion  of  reservoirs 
under  way,  or  for  additional  supplies  of  water  if  needed.  I  can 
hardly  realize  the  peril  of  a  short  delay,  more  especially  as 
councils  have  let  the  spring  and  summer  pass  without  a  move- 
ment  to  avoid  it,  and  only  awake  up  to  it  as  winter  ap- 
proaches. The  argument  of  delay,  however,  if  more  persua- 
sive than  it  is,  would  not  be  sufficient  to  set  aside  a  constitu- 
tional provision,  and  the.  consequent  duty  to  observe  and  re- 
gard it. 

The  next  point  which  I  shall  notice  is^  the  one  made  by  the 
mayor  in  his  veto  message,  namely,  is  tlie  ordinance  properly 
and  sufficiently  itemized  r  If  it  is  not,  is  this  a  ground  for  in- 
junction? If  no  items  appear  in  an  ordinance,  when  it  is  ap- 
parent various  items  of  work  are  to  be  done,  I  think  it  clear 
that  action  under  such  an  ordinance  ought  to  b^  stayed  by  in- 
junction. The  act  of  1865  provides  that  the  "object"  of  any 
appropriation  ordinance  should  be  stated  in  it.  Of  course  this 
was  intended  as  a  source  of  information  to  the  people  of  the 
city,  who  are  ultimately  to  pay  for  expenditures.  In  this  re- 
spect it  was  a  wise  measure,  out  too  indeiinite  for  practical  use, 
too  easily  to  be  evaded.  The  next  year,  1856,  more  was  re- 
quired ;  the  items  of  every  appropriation  are  required  to  be 
given.  I  do  not  think  this  was  meant  altogether  for  the  ac- 
counting officers,  as  suggested,  but  was  intended  also  as  a 
means  of  more  specific  intormation  to  the  people.  Let  it  be 
that  both  these  objects  were  in  view  in  the  act.  How  stands 
this  ordinance  ?  I  regard  the  itemization  of  it  as  sufficient, 
excepting  the  seventh,  that  is  in  these  words :  "  Item  7.  For 
construction  of  large  storage  reservoir.  East  Fairmount  Park, 
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one  million  three  hundred  and  twenty-five  thousand  fl,325,000) 
dollars,"  If  the  direction  of  the  statute  is  to  be  ODservqd  at 
all,  and  if  its  object,  and  that  of  the  act  of  1855,  be  to  give  in- 
formation to  the  public  of  the  extent  of  liability  it  is  about  to 
incur,  this  item  is  illusory  and  might  be  a  snare.  Neither  size, 
depth,  nor  materials  of  construction  are  hinted  at,  nor  location 
fixed  or  stated  to  have  been  fixed.  "  Large  "  is  a  comparative 
term.  It  would  be  large,  comparativelv  large  if  it  were  to 
cover  twenty-five  acres.  Is  that  to  be  the  size  ?  Or  is  it  to  be 
larger?  If  so,  what  arithmetical  numbers  fixes  its  extent, 
either  superficially  or  cubically  ?  There  are  none  given.  It  is 
said  it  is  to  cover  one  hundred  acres;. if  so,  that  should  have 
been  stated  in  the  item,  or  at  least  by  reference  to  the  engi- 
neer's plan,  and  so  ought  the  height,  depth,  materials,  etc. 
From  the  item  itself  noDody  can  derive  any  more  information 
than  if  it  had  been  stated  to  be  $1,325,000  for  water.  I  fully 
admit  the  prima  facie  conclusiveness  of  councils  in  framing 
their  ordinances  and  designating  the  items.  But  some  au- 
thority must  exist  to  determine  whether  a  proper  discretion 
has  been  exercised  by  them  in  that  respect,  as  well  as  in  all  eases 
where  there  is  a  discretion  to  be  exercised.  It  is  only  when  it 
is  unlawfully  and  improperly  exercised  that  courts  will  inter- 
fere. The  councils  are  not  sovereign  in  any  sense ;  they  cannot 
alter  a  letter  of  the  law  creating  or  governing  them,  and  courts 
must  of  necessity  judge  whether  they  keep  within  the  law,  and 
interfere  when  they  are  outside  of  it.  They  are  but  officers 
and  agents  of  the  corporation,  and  are  amenable  to  control  if 
they  disregard  the  law's  limitations.  I  regard,  therefore,  item 
No.  7  as  in  no  respect  what  it  should  have  been  in  order  to 
comply  with  the  acts  of  Assembly  referred  to. 

Another  objection  to  this  ordinance,  and  char&^ed  in  the  bill 
as  invalidating  it,  is  that  it  is  in  derogation  of  tte  twenty-first 
section  of  the  act  of  the  21st  of  April,  1855.  That  is  a  supple- 
ment to  the  "  act  consolidating  the  city,"  and  provides  that  the 
mavor  shall  withhold  his  signature  "  for  all  new  constructions 
ana  redemption  of  tolls,  until  all  the  interest  accruing  on  the 
loans  of  the  city,  and  the  principal  of  those  becoming  (falling) 
due,  and  the  ordinary  and  necessary  expenses  of  the  city,  and 
the  administration  of  justice  in  the  county,  shall  be  adequately 
provided  for."  I  regard  this  provision  of  the  statute  still  in 
force,  and  not  repealed,  as  contended  for,  by  the  act  of  the  31st 
of  March,  1864.  The  testimony  on  this  point,  however,  is  in 
equilibria^  as  to  whether  the  ordmance  violates  the  provision  or 
not.  It  is  not  necessary  .to  pronounce  upon  this,  as  mv  opinion 
is  adverse  to  the  ordinance  on  other  grounds.  No-  doubt  the 
veto  of  the  mayor  will  be  sufficient  to  correct  an  error  in  this 
respect  if  it  occurs  in  the  future. 

18 
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Something  was  said  questioning  the  ri^ht  of  complainants, 
as  tax-payers  to  file  this  bill.  I  have  no  aoubt  of  their  right. 
We  have  held  this  more  than  once.  It  seems  to  me  it  is  most 
appropriately  their  province.  Some,  as  well  as  all,  can  do  it. 
It  would  be  impossiole  to  make  all  the  tax-payers  parties  to  the 
bill,  and  hence  some  must  act,  or  none  will.  The  tax-payers 
bear  all  the  burdens  of  expenditures  by  the  citv.  They  ought, 
in  order  to  protect  themselves  from  unreasonable  burdens,  scru- 
tinize the  acts  of  their  servants  when  proposing  to  increase 
their  burdens.  All  feel  the  heavy  weight  of  taxes  at  present, 
and  perhaps  necessarily  levied,  and  may  very  certainly  antici- 
pate advances  in  this  direction  before  long,  it  is  true  the  rate 
per  cent,  of  $1.80  on  the  hundred  of  real  valuation,  seems 
small,  but  it  ought  to  be  recollected  that  the  assessed  value  of 
real  property  in  the  city  is  nigh  unto,  if  not  entirely  up  to,  its 
actual  cash  value.  When  that  comes  to  be  the  case,  if  we  have 
not  already  arrived  at  it,  and  more  money  is  wanted  than  that 
produced  by  the  present  rate  per  cent,  and  valuation,  it  must  be 
obtained  by  increasing  the  rate  per  cent.,  and  then  any  delusion 
existing  on  the  subject  of  the  unreasonableness  of  present  rates 
will  at  once  vanish.  With  this  as  a  reason  for  my  conclusion, 
I  predicate  nothing,  but  to  tax-payers  it  possesses  much  in- 
terest, and  illustrates  the  propriety  of  their  being  parties  to 
bills  like  this. 

I  am  of  opinion  that  the  injunction  in  this  case  may  be  con- 
tinued against  all  parties  embraced  in  it  excepting  the  mayor. 
He  has  shown  himself  opposed  to  the  action  under  the  appro- 
priation ordinance.  This  his  veto  proves ;  and  it  is  not  alleged 
that  he  threatens  to  attempt  to  borrow  money  under  the  loan 
ordinance.  He  has  the  sole  authority  to  do  so  under  it,  but 
may,  if  he  please,  delegate  it  to  the  city  treasurer  or  any  other 
agent  he  may  choose.  The  latter  cannot  act  without  the 
authority  of  the  mayor.  It  is  not  alleged  that  he  pro]joses  to 
exercise  his  power  and  authority  at  present,  there  being  no 
appropriation  bill  to  authorize  it. 

^September  29th,  1871.  The  injunction  is  dissolved  as  to  the 
mayor,  and  continued  as  to  the  other  defendants  until  further 
orders. 

[LegfU  Ouette,  Oct.  6th,  187f ,  Vol.  3,  p.  313.] 
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Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 


SALT  MANUFACTURING  COMPANY  y.   THOMAS  &  BARRY. 

1.  In  tbe  reissue  of  a  patent,  tbe  patentee  bas  a  rlgbt  to  restrict  or  enlarge  bis  claim 
BO  M  to  give  it  Talidity  and  effectuate  bis  Invention. 

8.  A  patentable  subject  must  be  not  only  new  and  useful,  but  it  must  involve  some 
exercise  of  tbe  inventive  faculty,  and  it  must  not  be  merely  tbe  application  of  an 
old  tbing  to  a  new  use. 

8b  But  tbougb  tbe  subject  may  bave  been  in  existence  before  tbe  patent,  yet  If  it  waa 
unavailable  for  general  use,  and  tbe  inventor  by  bis  method  invested  it  witb  com- 
mercial properties  and  practical  adaptabilities  wbicb  did  not  pertain  to  it  before, 
it  has  Just  claims,  in  a  commercial  sense,  to  be  regarded  as  a  new  product. 

4.  Tbe  patentability  of  an  alleged  invention  is,  in  many  cases,  most  satisfactorily 
sbown  by  its  ulillty. 

Opinion  bj  McKennan,  Cir.  J.     Delivered  October  2d,  1871. 

Pennsylvania  Salt  Manufacturing  Company  v.  B.  A.  Thomas,, 
Pennsylvania  Salt  Manufacturing  Company  v  Christian  Barry. 
The  complainant  is  the  assignee  of  George  Thompson,  to  whom 
reissued  letters  patent  Nos.  2570  and  2571  were  granted,  for 
the  unexpired  term  of  fourteen  years,  from  October  21st,  1856. 
The  first  is  for  the  process  of  putting  up  caustic  alkali  (soda  or 
potassa)  in  metallic  casing  or  integument,  by  pouring  the 
molten  caustic  alkali  into  the  casing,  and  then  doing  up  the 
top ;  and  the  other  is  for  caustic  lukali  enclosed  in  a  light 
metallic  integument  or  metallic  casing.  One  is  for  the  process 
of  putting  up  caustic  alkali,  the  other  for  the  product  of  such 
process. 

The  validity  of  these  reissues  is  assailed  upon  the  ground 
that  they  are  not  for  the  same  invention  described  in  the 
original  patent.  They  are  divisions  of  the  original  patent,  and 
are  therefore  to  be  treated  as  but  one  patent,  with  two  distinct 
claims.  Although  this  division  of  the  patent  may  have  been 
unnecessary  to  eflbctuate  the  invention,  it  in  no  view  impairs 
the  validity  of  the  reissues.  Nor  will  discrepancy  in  the  titles, 
and  variations  in  the  description  and  claims  of  the  original  and 
reissued  patent,  avoid  the  latter.  Their  effect  results  only  from 
diversity  of  subject  matter.  Battin  v.  Taggart^  17  Howard, 
84. 

The  material  inquiry  then  is,  is  the  subject  matter  of  both 
patents  the  same  invention  ?  In  other  words,  are  the  process 
and  product  claimed  in  the  reissues  substantially  descrioed  in 
the  original? 

In  the  original  patent  the  nature  of  the  invention  is  stated  to 
consist  in  a  "  new  and  useful  mode  of  wrapping  cakes  of  potash 
or  caustic  soda  in  air  tight  wrappings,  so  as  to  preserve  it  from 
-the  action  of  the  atmosphere,  being  designed  to  enable  the 
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manufacturer  of  caustic  alkali  to  put  them  up  in  original  pack- 
ages of  uniform  size  and  weight,  of  such  convenient  size  that 
when  a  package  is  opened  the  whole  may  be  used  at  once," 
Two  modes  of  carrying  the  invention  into  effect  are  described. 
One  is  to  provide  canisters  of  thin  sheet  iron,  cemented  at  the 
joints  with  inflexible  cement,  into  which  the  caustic  alkali  is 
poured  in  a  molten  state,  and  while  hot  the  lid  is  closelv  fast- 
ened down,  so  as  to  exclude  the  atmosphere.  Now,  while  this 
patent  describes  and  claims  the  process  of  putting  up  caustic 
alkali  in  air  tight  integuments,  it  describes  also  the  object  and 
result  of  the  process,  rackages  of  caustic  alkali  are  produced 
of  uniform  weight,  and  such  convenient  size  that  when  a  pack- 
age is  opened,  the  whole  may  be  used  at  once.  The  very  object 
of  the  description  is  to  indicate  a  product  possessing  origmal 
merits,  as  the  result  of  an  improved  process. 

In  re-issue  No.  2570,  which  is  for  "  an  improved-  process  of 
putting  up  caustic  alkali,"  the  description  of  the  process  is, 
manifestly,  in  substantial  accordance  with  the  description  in 
the  original  specification. 

Ee-issue  No.  2571,  is  for  "an  improvement  in  the  manufacture 
of  caustic  alkali,"  and  Cairn's  "  caustic  alkali,  encased  or  envel- 
oped in  a  tight  metallic  integument  or  casing,  substantially  as 
above  described."  The  mode  of  encasing  it,  and  its  peculiar 
properties  when  encased,  are  distinctly  described  and  stated, 
and  with  no  material  variation  in  phraseology  from  that  em- 
ployed in  the  original  specification. 

It  is  apparent  that  the  subject  of  both  specifications  is  caus- 
tic alkali,  so  put  up  and  prepared  as  to  secure  special  commercial 
properties,  protection  against  deliquescence,  capability  of  safe 
transportation  and  adaptation  to  general  use.  The  re-issued 
patent  then  is  for  the  same  alleged  invention  described  in  the 
original  specification,  and  the  apparent  object  of  the  amend- 
ment was  to  make  an  explicit  claim  for  it* as  a  new  article  of 
manufacture  and  commerce,  which  was  distinctly  indicated  as 
the  patentee's  invention,  but  was  not  technically  claimed  in  the 
original  specification, 

it  has  been  repeatedly  adjudged  that  this  may  be  dona 
"This,"  says  Mr.  Justice  McLean,  in  Battinv,  Taggai^Vl How. 
84,  "  the  patentee  had  a  right  to  do.  He  had  a  right  to  restrict 
or  enlarge  his  claim,  so  as  to  give  it  validity  and  effiectuate  his 
invention."  And  so  Mr.  Justice  Grier  held  in  passing  upon 
this  patent,  in  this  court,  in  Pennsylvania  Salt  Manufacturina 
Co.  V.  Guggenheim^  3  Fisher,  428. 

The  respondent  further. objects  to  the  patent,  that  the  inven- 
tion claimed  is  not  novel.  I  do  not  propose  to  notice  in  detail 
the  evidence  adduced  on  this  point,  it  is  sufi[icient  to  say  of  it 
generally,  that  it  does  not  prove  that  the  product,  with  distin- 
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guishing  properties  claimed  by  the  patentee  to  belong  to  his, 
was  in  use  before  his  invention.  The  hydrate  of  soda  was  a 
well  known  chemical  substance,  rapidly  deliquescent  when 
exposed  to  the  air,  since,  by  reason  of  its  causticity,  difficult  to 
handle,  and  dangerous  to  transport,  an  obvious  security  against 
these  risks  was  to  enclose  it  in  anti-corrosive,  air  tight  vessels, 
and  so  it  was  treated ;  but  in  the  modes  adopted  for  its  preserva- 
tion it  was  only  employed  in  the  laboratory,  in  surgical  oper- 
ations, and  in  the  arts  which  would  admit  of  the  use  of  large 
quantities  of  it  at  one  time. 

It  was  not  until  George  Thompson,  after  repeated  experi- 
ments, perfected  his  method  of  putting  it  up,  that  caustic  soda 
was  brought  into  very  general  household  use  in  the  manufac- 
ture of  soap.  This  was  undoubtedly  due  to  the  plan  devised  by 
him  for  its  preparation,  whereby  portability,  safety  and  con- 
venience in  handling  and  transportation,  and  special  adaptation 
to  domestic  use,  were,  for  the  lirst  time,  secured.  The  proofs, 
therefore,  fall  short  of  overcoming  the  presumption  of  novelty 
arising  from  the  patent. 

A  grave  objection  is  that  which  brings  in  question  the  port- 
ability of  the  alleged  invention.  A  patentable  subject  must  be 
not  only  new  and  useful,  but  it  must  involve  some  exercise  of 
the  inventive  faculty,  and  it  must  not  be  merely  the  application 
of  an  old  thing  to  a  new  use.  It  is  undoubtedly  true  that  small 
metal  cans  and  infusable  cement  were  in  use  before  Thompson's 
invention,  and  that  caustic  alkalis  were  preserved  from  deli- 
quescence by  inclosure  in  air  tight  packages  of  glass,  iron  and 
wood,  but  still  the  fact  remained  that  caustic  soda  was  unavail- 
able for  general  use,  and  especially  for  the  domestic  manufacture 
of  soap.  By  Thompson's  method  it  was  invested  with  commer- 
cial properties  and  practical  adaptabilities  which  did  not  pertain 
to  it  before. 

Its  deliquescent  tendencv  and  corrosiveness  confined  its  con- 
sumption within  narrow  limits.  By  Thompson's  efforts  these 
difficulties  were  practically  overcome,  and  it  was  fitted  for  gene- 
ral yse  and  the  supply  of  a  universal  want.  In  the  language 
of  Mr.  Justice  Livingston,  in  Langden  v.  De  Groot^  1  raine, 
206,  it  was  rendered  '*  more  portable  and  convenient  for  use." 
The  efiect  was  immensely  to  increase  its  consumption  in  the 
domestic  production  of  soap,  which  w^as  before  manufactured 
by  other  methods,  or  in  large  establishments  only.  Indeed,  it 
may  be  considered  as  origmating  a  new  branch  of  domestic 
manufacture.  This  is  certainly  indicative  of  original  merit, 
and  is  demonstrative  of  its  great  public  utility. 

The  patentability  of  an  alleged  invention  is,  in  many  cases 
most  satisfactorily  shown  by  its  utility.  In  Webster  on  "Sub- 
ject Matter,"  JJO,  it  is  said,  "  The  utility,  then,  of  the  change, 
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as  ascertained  by  its  consequences,  is  the  real  practical  test  of 
the  sufficiency  of  an  invention ;  and  since  the  one  cannot  exist 
without  the  other,  the  existence  of  the  one  may  be  presumed 
in  proof  of  the  existence  of  the  other.  Wherever  the  utility  is 
proved  to  exist  in  any  great  degree,  a  sufficiency  of  invention 
to  support  the  patent  must  be  presumed.''  Judged  by  the 
standard  of  utility,  then,  a  sufficiency  of  invention  to  support 
this  patent  is  to  l>e  presumed. 

In  a  commercial  sense,  it  has  just  claims  to  be  regarded  as  a 
new  product.  It  was  so  treated  by  Commissioner  Mason  in  the 
original  application  for  a  patent.  In  his  opinion,  he  very  forci- 
bly says:  "Had  he  discovered  an  ingredient  which,  mixed 
with  alkali,  would,  without  injury  to  its  properties  in  other  re- 
spects, have  prevented  it  from  a  tendency  to  deliquescence,  he' 
would  have  made  a  patentable  discovery.  Is  this  not  equally 
so  ?  In  fact,  the  pacJkages  of  alkali,  done  up  as  proposed,  may 
in  substance  be  deemed  a  new  commodity,  a  new  article  of 
merchandise,  for  although  its  constituent  ingredients  are  the 
same  as  were  before  known  and  used,  a  new  property  has  in 
reality  been  conmiunicated  to  it.  In  point  of  fact  the  article 
now  offered  for  sale  is  the  alkali  without  any  tendency  to  deli- 
quescence; this  though  chemically  not  new  is  so  commercially, 
and  is  so  proved  by  the  affidavits  filed."    Equally  satisfactory 

Eroof  of  this  has  been  exhibited  in  this  case,  and  to  this  is  to 
e  added  the  wide  extension  of  its  use,  as  a  significant  recog- 
nition of  its  novelty  as  a  commercial  product. 

The  whole  question  was  before  this  court  in  the  Pennsylvor 
nia  Salt  Manvjacturing  Company  v.  Guggenheim^  and  the  patent 
was  held  to  be  valid.  Such  a  judgment,  pronounced  by  a  judge 
whose  knowledge,  experience,  and  ability,  invests  his  opinion 
with  the  weight  of  high  authority,  must  and  ought  to  over* 
bear  all  doubts  upon  the  subject  in  this  controversy. 

That  there  are  diflferencee  in  the  method  employed  by  the 
complainant  and  respondent  to  encase  the  soda  and  seal  the 
packages,  is  doubtless  true ;  but  the  product  of  both  is  sub- 
stantially the  same,  viz. :  caustic  soda  enclosed  or  enveloped  in  a 
tight  metallic  integument,  which  may  be  preserved  and  trans- 
ported, and  thus  introduced  into  general  use. 

The  respondent  is,  therefore,  an  infringer. 

Inasmuch  as  the  patent  of  the  complainant  expired  on  the 
21st  of  October,  1870,  a  decree  for  an  account  only  can  be 
entered,  which  is  accordingly  directed.  Let  a  similar  decree  be 
entered  in  the  case  of  Pennsylvania  Salt  Company  v,  Barry. 

[LeifHi  iiMWUe,  Oct.  ^  Wi,  VoL  8,  p.  Sltt»] 
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Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 

In  Aduiraltt. 


MERCIER  y.  LACHENMEYER. 

James  T.  Abbott  A  Co.  were  the  agents  employed  by  Otto  LacheDroeyer  to  charter  a 
▼essel  on  behalf  of  John  Lachenmeyer,  with  specific  Instrnctlons  as  to  the  kind  of 
▼essel  to  be  obtained,  the  ports  of  sailing  and  discharge,  etc.  They  holdloic  them- 
selves out  as  agents  of  Lacheumeyer,  chartered  the  vei'sel  of  John  Mercier,  the 
libellant,  bnt  altered  the  terms  of  the  charter-party  authorized  by  the  respondents, 
who  disavowed  such  new  charter-party  and  notified  the  libellant  of  such  disavowal. 
ffdd: 

1.  That  James  T.  Abbott  &  Co.  were  special  accents,  and  only  their  acts  within  the 
scope  of  their  instructions  are  binding  upon  their  principal. 

2.  There  being  shown  no  act  or  declaration  of  the  principal  from  which  an 'enlarge- 
ment of  this  limited  power  of  the  agents  can  be  presumed,  the  respondents  cannot 
be  charged  with  the  obligation  of  a  contract,  to  which  they  did  not,  by  express  au« 
thorization  or  legal  Implication,  yield  their  assent. 

Appeal  by  the  libellant  from  the  decree  of  the  District  Court 
for  the  Eastern  District  of  Pennsylvania. 

Opinion  by  McKbxnan,  Cir.  J.     Delivered  October  2d,  1871. 

James  T.  Abbott  &  Co.  were  ship  agents  at  St.  Thomas,  and 
were  the  correspondents  of  Edmund  A.  Souder  &  Co.,  of  Phila- 
delphia. Otto  Lachenmeyer,  one  of  the  respondents,  was  in  the 
employment  of  E.  A.  Souder  &  Co.,  and  m  conducting  their 
correspondence  with  James  T.  Abbott  &  Co.,  authorized  them 
to  charter  a  vessel  for  his  father,  John  Lachenmeyer,  to  carry 
lumber  from  St.  Mary's,  Georgia,  to  Montevideo,  sending  them 
a  printed  form  of  charter-party  used  in  the  business  of  E.  A. 
Souder  &  Co.,  limiting  the  freight  rates  to  be  paid  to  $19  to  $20 
gold  "  flat,"  per  M-  feet,  and  if  absolutely  necessary,  to  add  a 
gratuity  of  $50  to  the  master,  and  with  the  privilege  of  order- 
ing the  vessel  to  a  port  on  the  Uruguay,  not  above  Faysander, 
or  to  Rosario  on  the  Parana,  at,  $2  per  M.  feet  additional 
freight.  This  order  was  renewed  several  times  by  Otto  Lachen- 
meyer, modified  only  by  an  enlargement  of  the  limit  to  $21 
Sold,  and  an  optional  change  of  the  place  of  loading  to  Fernan- 
ina  or  Lachlisin's  Mills. 

On  the  23d  December,  1869,  James  T.  Abbott  &  Co.  chartered, 
at  St.  Thomas,  the  libellant's  vessel,  the  St.  George,  and,  in  the 
name  of  Otto  Lachenmeyer,  entered  into  a  charter-party  with 
him,  by  which  he  was  to  receive  $21  gold  per  M.  freight,  a  per- 
centage of  6  per  cent,  per  M.  and,  if  the  destination  of  the 
vessel  was  changed  to  Rosario,  Fray  Rentos  or  Paj^sander,  an 
additional  freight  price  of  $2.50  per  M.  feet. 

In  pursuance  of  this  charter,  the  libellant  immediately  sailed 
to  St.  Mary's,  where  he  was  notified  that  the  respondents  disa- 
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vowed  the  charter-party,  as  having  been  made  in  violation  of 
instructions  to  James  T.  Abbott  &  Co.,  and  that  lading  would 
not  be  furnished  on  the  footing  of  it. 

The  libellant  awaited  at  St.  Mary's  the  expiration  of  his  lay 
days,  and  until  the  9th  of  March  following,  refusing  any  other 
engagement  of  his  vessel,  and  has  filed  his  libel  to  recover  the 
demurrage  stipulated  by  the  charter-party,  and  the  damages 
arising  from  its  non-fulfilment  by  the  respondents. 

The  libellant  can  recover  only  on  the  footing  of  the  contract 
made  with  him  by  James  T.  Abbott  &  Co.  If  it  substantially 
embodies  the  terms  for  which  they  were  authorized  by  the 
respondents  to  stipulate,  it  is  the  respondents'  contract,  and  the 
libellant  had  a  right  to  call  upon  them  to  fulfil  it. 

That  an  agent  can  bind  his  principal  only  within  the  extent 
of  his  authority,  and  that  this  must  be  ascertained,  at  their  own 
peril,  by  those  who  deal  with  him,  is  an  elementary  principle 
of  the  law  of  agencv.  In  its  application,  it  is  relaxed  only 
where  the  principal,  oy  Jiis  acts  or  declarations,  or  by  a  generai 
substitution  of  the  agent  for  himself  in  the  transaction  of  the 
kind  of  business  entrusted  to  him,  authorizes  the  presumption 
that  the  agent  is  invested  with  unrestricted  discretion  as  to  the 
subject  matter  of  the  agency,  or  at  least  with  power  to  bind  his 
principal  to  the  extent  to  which  he  assumes  to  act  for  him. 

What  then  is  the  relation  in  which  the  parties  «tand  to  each 
other?  It  is  plainly  such  as  ordinarily  results  from  the  exercise 
of  authority  by  one  who  is  employed  to  perform  a  service  for 
another,  under  special  instructions  and  with  limited  powers. 
Jas.  T.  Abbott  &  Co.  were  the  agents  employed  to  charter  a  vessel 
in  behalf  of  John  Lachenmeyer,  with  specific  instructions  as  to 
the  kind  of  vessel  to  be  obtained,  the  ports  of  sailing  and  dis- 
charge, the  price  to  be  paid  for  freight  and  the  amount  ot 
gratuity  to  tne  master.  There  were,  tnerefore,  special  agents, 
and  only  their  acts  within  the  scope  of  their  instructions  are 
binding  upon  their  principal.  No  act  or  declaration  of  the 
principal  has  been  shown,  from  which  an  enlargement  of  this 
limited  power  of  the  agents  can  be  presumed,  and  it  is  hardly 
necessary  to  add  that  no  such  efifect  is  due  to  the  fact,  if  it  be 
a  fact,  that  James  T.  Abbot  &  Co.  were  the  exclusive  shipping 
brokers  of  Edmund  A.  SouderA  Co.,  at  St.  Thomas.  The  latter 
were  the  intermedium  through  whose  connection  with  James 
T.  Abbott  &  Co.  the  negotiation  was  conducted  and  their  em- 
ployment was  effected,  but  certainly  neither  the  nature  nor 
extent  of  their  relations  can  operate  to  charge  the  respondent-s 
with  the  obligation  of  a  contract,  to  which  they  did  not,  by 
express  authorization  or  legal  implication,  yield  their  assent. 
In  point  of  fact,  such  an  assumption  is  repelled  by  the  charter- 
party  itself,  for  upon  its  face  James  T.  Abbott  &  Co.  describe 
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themselves  as  the  agents  of  Otto  Lachenraeyer,  not  of  E.  A. 
Souder  &  Co.  There  was  no  room  for  misconception  by  James 
T,  Abbott  &  Co.  They  knew  who  their  principal  was.  They 
represented  themselves  to  the  libellant  as  acting  for  Otto  Lach- 
enmeyer,  and  thus  the  libellant  was  warned  of  the  duty,  and 
informed  of  the  means  of  ascertaining  the  nature  and  limita- 
tions of  the  contract  which  they  were  authorized  to  make  with 
him.  Nor  was  there  any  ambiguity  in  the  instructions  given  to 
the  agents.  What  may  be  the  meaning  of  the  term  "flat/' 
which  has  supplied  a  subject  of  such  earnest  discussion  and 
animadversion  by  counsel — this  much  is  cleai :  That  $21  gold 
per  M.  feet  and  $50  currency  to  the  master  were  authoriz^  to 
be  paid,  and  an  additional  $2  per  M.,  if  the  port  of  discharge 
was  changed  by  the  charterer  to  the  Uruguay  or  Parana.  Now, 
instead  of  these  rates,  to  which  James  T.  Abbott  &  Co.  were 
limited  by  their  instructions,  they  stipulated  for  $21  gold,  and 
five  per  cent,  primage  also  in  gold — wnich  is  a  form  of  gratuity 
to  the  master — ^ana  $2.50,  if  the  destination  of  the  vessel  was 
changed.  Is  such  a  contract,  in  the  execution  of  which  the 
agents  did  not  observe  their  instructions,  and  provided  for  pay- 
ments in  excess  of  those  to  which  they  were  limited,  to  be  re- 
garded as  the  engagement  of  their  principal?  Obviously  not — 
and  of  this  the  libellant  is  chargeaole  with  notice,  because  he 
dealt  avowedly  with  representatives,  and  was  bound,  at  his 
peril,  to  know  that  they  kept  within  the  line  of  their  authority. 

Although  these  considerations  are  decisive  against  the  libel- 
lant, an  additional  objection  is  made  to  his  recovery,  which 
was  not  urged  in  the  District  Court,  and  which,  it  is  therefore 
argued,  is  not  available  to  the  respondents  now ;  as  the  whole 
case  is  brought  into  this  court  and  is  heard  de  novo^  and  as  no 
assignment  of  specific  errors  is  required,  all  the  questions  aris- 
ing upon  the  pleadings  and  proofs  are  legitimate  subjects  of 
oonsideration.  The  objection  now  urged  is  distinctly  presented 
by  the  answer  of  the  original  respondent,  and  seems  to  have 
led  to  the  libellant 's  motion,  which  was  ordered  to  stand  as  a 
supplemental  libel  against  John  Lachenmeyer.  It  has  not  been 
waived,  and  may,  therefore,  be  pressed  at  any  stage  of  the  con- 
troversy. 

As  before  stated,  Otto  Lachenmeyer  was  merely  the  organ 
of  his  father,  John  Lachenmeyer,  in  the  correspondence  in 
relation  to  the  charter.  He  so  declares  himself  in  explicit 
terms,  and  his  correspondents  are  asked  to  exert  their  offices 
only  for  the  benefit  and  in  the  behalf  of  John  Lachenmeyer. 
He  did  not  propose  that  they  should  make  any  engagements  for 
him.  John  Lachenmeyer  was  their  principal,  whom  alone  they 
had  power  to  bind.  But  the  charter  party  was  executed  in 
the  name  of  Otto  Lachenmeyer  as  the  charterer,  and  John 


282  Ukited  States  v.  The  Ship  "Stadacona." 


I.achenmeyer  is  not  a  party  to  it.  It  is  not  then  the  contract 
of  Otto  Lachenmeyer,  because  it  was  unauthorized  by  him. 
Nor  is  it  the  contract  of  John  Lachenmeyer,  because  he  is  not 
named  in  it  and  it  does  not  purport  to  bind  him.  This  is  an 
awkward  dilemma,  either  horn  of  which  is  fatal  to  the  hbel- 

lant. 

The  decree  of  the  District  Court  dismissing  the  libel  ia 
affirmed  with  costs  to  be  taxed  against  the  libellant. 

[Legal  Gaxette,  Oct  16, 1671,  VoL  3,  p.  316.] 


Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 

In  Admirai*tt. 


UNITED  STATES  t.  THE  SHIP  "STADAOONA." 

1.  By  act  of  Congress  of  March  2d,  1790,  extended  to  foreign  vessels,  by  act  of  July 
18ih,  1866,  all  masters  of  vessels  are  required  to  have  a  manifest  or  raanifests  of 
their  cargo ;  and  a  forfeiture  equal  to  the  value  of  the  goods  not  included  in  the 
manlfeftts  is  imposed. 

8.  The  steward  of  the  ship  '^Stadacona"  carried  on  board  before  the  ship's  saUinir, 
nineteen  bundles  of  silk  and  concealed  them  iu  the  ship  without  the  master-s  knowl* 
edge.  Upon  the  ship^s  arrival  at  Philadelphia,  the  goods  were  seized  and  con- 
demned.   Held: 

8.  That  while  ihe  smuggled  goods  were  properly  condemned  and  forfeited,  they  are  not 
to  be  treated  as  any  part  of  the  cargo  within  the  meaning  of  the  act  of  Congress. 
The  master  cannot  be  subjected  to  a  personal  forfeiture,  when  he  has  not  done,  or 
omitted  to  do,  anything  inconbistent  with  an  honest  purpose  to  discharge  his 
duty. 

Opinion  by  McKennan,  Cir.  J.     Delivered  October  2d,  1871. 

By  the  22d  section  of  the  act  of  Congress  of  March  2d,  1799, 
1  Stat,  at  Lar^e,  644,  all  masters  of  vessels,  owned  in  whole  or 
in  part  in  the  United  States,  carrying  goods  from  a  foreign  port 
into  the  United  States,  are  required  to  nave  a  manifest  or  mani- 
fests of  their  cargo ;  and,  by  the  24th  section  of  the  same  act,  a 
forfeiture,  equal  to  the  value  of  the  goods  not  included  in  the 
manifests,  is  imix>sed,  "  and  all  such  merchandise,  not  included 
in  the  manifest,  belonging  or  consigned  to  the  master,  mate, 
officers  or  crew  of  such  ship  or  vessel,  shall  be  forfeited/'  These 
provisions  are  applied  also  to  foreign,  vessels  by  the  25th  sec.  of 
the  act  of  July  18th,  1866,  and,  by  the  8th  sec,  the  vessel  may 
be  holden  for  the  penaltv  thus  imposed. 

The  object  of  these  laws  is  to  protect  the  public  revenue. 
Hence  it  is  required  of  the  chief  officer  of  the  vessel,  that  he 
shall  keep  a  manifest  of  his  whole  cargo,  in  the  form  prescribed, 
to  facilitate  and  assure  the  collection  of  the  duties  imposed  upon 
it;  and  the  observance  of  this  requirement  is  enfoi-ced  by  a 
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penalty.  It  is  the  act  or  neglect  of  the  master  for  which  the 
penalty  is  imposed ;  for  while  the  eoods  not  in  the  manifest, 
belonging  or  consio^ned  to  any  of  the  officers  or  crew,  are  for- 
feited, the  master  alone  is  condemned  to  the  payment  of  a  sum 
in  money  equal  to  the  value  of  such  snoods.  The  personal  for- 
feiture is  the  prescribed  punishment  of  his  personal  delinquency 
— the  unexplained  finding  of  goods  on  board,  not  embraced  in 
the  manifest,  is  sufficient  primary  evidence  of  his  liability  to 
the  penalty,  but,  by  the  exptess  enactment  of  the  proviso  to  the 
24th  sec.  above  referred  to,  this  may  be  averted  by  proof,  that 
no  part  of  the  cargo  had  been  unshipped,  except  as  reported  by 
the  master,  and  that  the  manifests  had  been  lost  or  mislaid, 
without  fraud  or  collusion,  or  that  they  were  defietced  by  acci- 
dent or  incorrect  by  mistake. 

The  motive  of  the  omission  is  thus  made  the  ultimate  test  of 
culpability.  It  is,  therefore,  a  superficial,  as  well  as  harsh,  in- 
terpretation, which  applies  to  the  proofs  of  the  master's  fault- 
lessness  a  standard  of  literal  conformity  to  the  mode  of  excul- 
pation, which  the  act  indicates,  but  does  not  prescribe  exclu- 
sively, as  eftectual.  If  the  apparent  oftence  is  expunged,  the 
spirit  and  object  of  the  law  are  effectually  subserved.  An 
omission  then  to  perform  the  duty  imposed  upon  the  master, 
which  proof  of  an  honest  mistake  or  an  unavoidable  accident 
will  excuse,  will  be  condoned  also  by  proof,  which,  in  like 
manner,  relieves  him  from  all  suspicion  oi  corrupt  or  conscious 
wrong. 

The  respondent  here  is  the  master  of  the  ship  "  Stadacona," 
of  Londonderry,  Ireland.  The  night  before  she  sailed  from  her 
home  port,  while  the  officers  of  the  vessel  were  on  shore,  the 
steward  carried  on  board  nineteen  bundles  of  silk,  and  con- 
cealed them  in  a  space  between  the  bread  locker  and  the  stairs 
leading  from  the  cabin  to  the  upper  deck.  This  space  was 
boarded  up  and  covered  with  tin.  In  reference  to  it  the 
master,  in  his  deposition,  says,  '^  this  place  had  never  been 
opened  to  my  knowledge.  I  never  imagined  it  could  be 
opened,  and  never  paid  any  attention  to  it."  When  the  vessel 
was  searched  by  the  custom  house  officers  in  Philadelphia,  this 
place  was  discovered  and  broken  open,  and  the  silks  were  found 
secreted  therein. 

There  is  no  contention  as  to  this  state  of  facts,  or  as  to  the  fair 
inference  from  them  that  the  shipment  and  concealment  of  the 
goods  were  the  act  of  the  steward  alone,  without  the  participa- 
tion or  knowledge  of  the  master.  It  is  not  gainsaid,  under 
such  circumstances,  that  the  master  could  not  make  an  entry  of 
the  concealed  goods  on  the  manifest,  and  that  his  inability  to 
make  it  did  not  result  from  any  fault  of  his — no  personal 
delinquency    is    imputable    to  him.    liVliile    the    smuggled 
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goods  then  were  properly  condemned  and  forfeited,  they  are 
not  to  be  treated  as  any  part  of  the  cargo,  within  the  meaning 
of  the  act  of  Congress,  for  the  non-entry  of  which  upon  the 
manifest  a  penalty  is  imposed  upon  the  master.  He  cannot  be 
subjected  to  a  personal  forfeiture,  when  he  has  not  done,  or 
omitted  to  do,  anything?  inconsistent  with  an  honest  purpose  to 
discharge  his  duty.  The  District  Court  rightly  so  adjudged 
and  its  decree  is  affirmed. 

[Legal  Ouette,  Oct  6, 1^1,  Vol.  3,  p.  317.] 


Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 

Ik  Equttt.        * 


In  re  PETER  CONHAD,  BANKRUPT. 

Promissory  notes  were  drawn  by  Fines  A  Schatte,  residents  of  Philadelphia,  for  the 
accMminodation  of  Peter  Conrad,  also  a  resident  of  that  city,  who  endorsed  said 
notes,  and  had  them  discounted  at  usorions  rates  of  interest,  by  Fines  &  Co..  of 
New  York,  receiving  the  money  fh>m  them  by  checks  of  the  latter  firm  upon  a  New 
York  bank.  Conrad  bucoming  a  bankrupt,  Flues  A  Co.  presentt:d  the  notes  for 
proof  before  the  register  in«bankniptcy^  and  their  allowance  was  opposed.  Upon 
an  appeal  (h>m  a  decree  of  the  District  Court  of  the  United  States,  the  conrt  held: 

1.  Though  the  notes  were  drawn,  dated,  signed  and  endorsed  at  Philadelphia,  where 
the  drawers  and  endorser  resided,  yet,  as  thev  were  delivered  and  discounted  at 
New  York  (not  being  made  with  exclusive  reference  to  the  lawd  of  either  Pennsyl- 
vania or  New  York),  the  effect  was  to  bring  the  whole  transaction  within  the 
dominion  of  the  laws  of  New  York. 

2.  The  transmission  of  the  proceeds  of  the  notes  to  the  parties  at  Philadelphia,  by 
means  of  checks  on  a  New  York  bank,  did  not  chancre  the  place  of  the  transac- 
tion, as  the  notes  were  placed  In  New  York,  discounted  there,  and  the  money  pro- 
Tided  and  deposited  there,  and  the  checks  were  only  the  contemplated  means 
employed  to  facilitate  the  receipt  of  the  money  by  the  parties  In  Philadelphia. 

8.  As  the  notes  were  discounted  in  New  York  at  usurious  rates  of  interest,  and  are 
therefore  declared  void  by  the  laws  of  that  State,  Conrad  cannot  bo  made  liable  at 
endorser,  and  the  claim  of  indebtedness  founded  upon  said  notes  Is  disallowed. 

Appeal  by  Geo.  M.  Dallas,  trustee,  from  the  decree  of  the 
District  Court  for  the  Eastern  District  of  Pennsylvania,  in 
bankruptcy. 

Opinion  by  MoKennan,  Cir.  J.     Delivered  October  2d,  1871. 

There  is  no  ground  for  contention  as  to  the  facts  which  give 
rise  to  the  question  presented  by  this  appeal. 

Peter  Conrad,  the  bankrupt,  desiring  to  raise  money  to  meet 
certain  pecuniary  liabilities,  made  an  arrangement  with  Flues 
&  Co.;  of  New  York,  to  obtain  it  for  him  there,  by  the  dis- 
counting of  notes  to  be  drawn  for  his  accommodation  by 
Flues  &  Schatte,  and  endorsed  by  him.  The  notes  were 
accordingly  drawn,  endorsed  and  dated  at  Philadelphia,  where 
the  drawers  and  endorser  resided,  and  were  sent  by  mail  to 
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Flues  &  Co,,  who  discounted  them  themselves,  at  usurious  rates 
of  interest,  and  remitted  the  proceeds  to  Flues  &  Schatte,  by 
their  checks  on  the  Manhattan  bank,  New  York.  Thirteen  of 
these  notes  remained  unpaid  in  the  hands  of  "Flues  &  Co.,  who 
have  presented  them  for  proof  before  the  register  in  bank- 
ruptcy, and  their  allowance  is  opposed  by  the  trustee  of  the 
estate  of  the  bankrupt. 

The  question  now  to  be  determined  is,  by  the  law  of  which 
place,  New  York  or  Pennsylvania,  is  the  liability  of  Peter  Con- 
rad to  be  governed.  If  by  the  law  of  New  York,  his  liability 
is  altogether  avoided ;  if  by  the  law  of  Pennsylvania,  it  is  re- 
duced to  the  amount  actually  loaned,  with  legal  interest 
thereon. 

As  a  general  rule,  the  construction  and  validity  of  contracts 
are  to  be  determined  by  the  laws  of  the  place  where  they  are 
made,  unless  the  parties,  by  the  terms  of  the  contract,  had  in 
view  a  different  place.  Thompson  v.  Keicham^  8  Johns.  R.  193  ; 
Cox  and  Dick  v.  The  United  States^  6  Peters,  202.  Thus  where 
no  place  of  execution  is  expressed  in  a  note,  it  will  be  governed 
by  the  law  of  the  place  where  it  is  made,  but,  if  it  is  made 
payable  at  a  different  place,  the  rate  of  interest  there  will  be 
allowed,  and  it  will  be  governed  generally  by  the  law  of  that 
place.  This  was  the  principle  on  which  Mullan  v.  MorriSy  2 
Barr,  85,  was  determined.  But  this  rule  is  applicable  only  to 
bona  fide  contracts,  to  which  effect  would  be  given  by  the  laws 
of  the  place  at  which  they  are  to  be  performed. 

In  Andrews  v.  Pond^  V6  Peters,  65,  the  action  was  against  the 
endorsers  of  a  bill  of  exchange,  drawn,  dated,  and  negotiated 
at  New  York,  and  payable  at  Mobile,  which  was  usurious,  both 
by  the  laws  of  New  York  and  Alabama.  Chief  Justice  Taney, 
delivering  the  opinion  of  the  court,  says :  "  Now,  if  this  de- 
fence is  true  "  (that  the  contract  was  not  made  with  reference 
to  the  laws  of  either  State,  and  was  usurious  by  the  laws  of 
New  York),  "  and  shall  be  so  found  by  the  jurv,  the  question  is 
not  which  law  is  to  govern  in  executing  the  contract,  but 
which  is  to  decide  the  fate  of  a  security  taken  upon  usurious 
agreement,  which  neither  will  execute.  Unquestionably,  it 
must  be  the  law  of  the  State  where  the  agreement  was  made, 
and  the  instrument  taken  to  secure  its  performance.  A  con- 
tract of  this  kind  cannot  stand  upon  the  same  principles  with  a 
boTia  fide  agreement,  made  in  one  place  to  be  executed  in 
another.  In  such  cases,  the  legal  consequences  of  such  an 
agreement  must  be  decided  by  the  law  of  the  place  where  the 
contract  was  made.    If  void  there,  it  is  void  everywhere.'* 

The  notes  in  controversy  were  not  made  with  exclusive  refer- 
ence to  the  laws  of  Pennsylvania  or  New  York ;  and  it  is  un- 
doubted, that,  as  usurious  contracts  in  both  States,  they  would 
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not  be  executed  by  the  laws  of  either.  The  only  and  deciaive 
inquiry  then  is,  where  were  they  made?  They  were  drawn, 
dated,  signed,  and  endorsed  at  Philadelphia,  where  the  drawers 
and  endorser  resided.  But  had  they  any  efficacy  there?  Did 
they  there  impose  any  obligation  upon  these  parties  to  pay  the 
sums  stated  on  their  face  ?  Were  they  there  evidences  of  in- 
debtedness to  any  one  ?  Clearly  not,  because,  until  they  passed 
out  of  the  hands  of  the  persons  who  made  them,  they  belonged 
to  them,  and  did  not  bind  them  to  pay  anything  to  anybcrfy, 
.  and  would  not  sustain  any  action  upon  them.  They  were  not 
contracts,  because  there  was  only  one  party  to  them  Some- 
thing else  was  essential  to  impress  upon  them  the  character  and 
qualities  of  a  contract.  That  was  their  transfer  to  some  one 
else  for  a  valuable  consideration.  They  then  became  for  the 
first  time,  promises  to  pay.  Before,  they  had  no  legal  exist- 
ence; by  that  fact,  they  were  brought  into  life,  and  invested 
with  the  obligation  and  validity  of  promissorv  notes.  Now, 
there  was  no  transfer  of  these  notes  m  Philadelphia,  because, 
not  only  was  it  agreed  that  the  money  was  to  be  raised  upon 
them  in  New  York,  but  they  were  sent  there  to  Flues  &  Co.,  to 
be  negotiated  accoi*ding  to  the  previous  arrangement.  Until 
they  were  delivered  to  Flues  &  Co.,  they  could  not  be  nego- 
tiated. They  were  discounted  and  delivered  at  New  York, 
and  then  only  was  any  obligation  to  pay  them  imposed  upon 
the  drawers  and  endorsers,  and  did  they  become  effectual  as 
contracts.  The  eftect,  then,  is  to  bring  the  whole  transaction 
within  the  dominion  of  the  laws  of  New  York.  ^  / 

In  its  main  features,  Ludlow  v,  Bingham^  4  Dallas,  4|,  strik-  // 
ingly  resembles  the  present  case.  There  the  notes  in  question  ' 
were  dated  and  signed  by  Bingham,  at  Philadelphia,  where 
they  were  also  endorsed  by  the  payee,  but  they  w^ere  delivered 
to  Duer,  in  New  York,  in  payment  of  Bingham's  indebtedness 
to  him.  Ch.  J.  McKean,  in  delivering  the  unanimous  opinion 
of  the  court,  says :  "  It  appears,  then,  that  although  the  note 
was  signed  in  Philadelphia,  it  was  not  delivered  m  Pennsyl- 
vania ;  but  that  the  delivery  was  made  by  the  order  or  direc- 
tion of  Henry  Knox,  the  payee,  to  William  Duer,  in  the  city  of 
New  York,  in  pursuance  of  a  contract,  and  for  a  valuable  con- 
sideration. It  is  certain  that  the  bare  signing  of  a  note  will 
not  give  it  efficacy.  It  may  be  signed  with  a  view  to  deliver  it 
to  the  payee,  on  his  complying  with  some  previous  stipulation ; 
so  that  in  case  of  a  refusal,  it  would  become  useless,  and  might 
be  cancelled  by  the  drawer.  A  note  is  not,  therefore,  obliga- 
tory and  valid,  until  it  has  been  actually  delivered  to  the  party 
for  whose  use  it  is  drawn ;  and  as  it  receives  its  life,  existence, 
and  negotiable  character  at  the  place  where  it  is  so  delivered, 
the  law  of  that  place  must  regulate  all  its  subsequent  opera- 
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tions.  Hence,  we  consider  the  present  note,  as  having  taken 
eftect  in  New  York,  as  being  liable  to  the  lex  loci  of  that  State 
(whether  depending  in  positive  statutes,  or  the  adoption  of  the 
general  commercial  law),  and  as  exempt  from  the  provisions  of 
our  act  of  Assembly,  by  which  an  endorsee  is  liaole  to  all  the 
equity  that  the  drawer  could  enforce  against  the  payee." 

DaviSj  Brooks  ^  Go.  v.  Clemson^  6  McLean,  622,  was  ruled 
by  the  same  principle.  Clemson,  a  resident  of  Ohio,  there  drew 
and  endorsed  a  bill  on  Buy  dam,  Sage  &  Co.,  of  New  York,  and 
sent  it  to  them  to  be  negotiated  for  their  accommodation  They 
accepted  it,  and  passed  it  to  the  plaintifis  in  New  York,  for  a 
usurious  consideration.  The  court  held,  that  the  "bill  was 
blank  paper  when  it  was  transmitted  by  Clemson  to  Suydam, 
Sage  &  Co.,  and  after  it  was  accepted  by  them,  it  was  nothing 
more  than  blank  paper.  It  was  intended  for  the  benefit  of  the 
acceptors,  but  thus  far,  there  was  no  liability  by  the  drawer, 
endorser,  or  acceptors.  No  action  could*be  sustained  on  it.  It 
was  then,  in  contemplation  of  law,  no  contract  or  bill  of  ex- 
change. Until  negotiated,  it  was,  in  effect,  blank  paper.'*  It 
was,  therefore,  adjudged  tlaat  the  bill  was  to  be  considered  as 
made  in  New  York,  and  to  be  governed  by  the  laws  of  that 
Stata  To  the  same  effect  are  Gook  v.  Litchfield,  5  Sand.  837, 
and  numerous  other  cases,  to  which  it  is  unnecessary  to  refer. 
They  uniformly  aflSrm  the  rule  that  a  bill  or  note  becomes 
effectual  only  by  negotiation  and  delivery,  that  it  is  to  be 
treated  as  made  at  the  place  where  it  is  so  negotiated,  and  that 
the  law  of  that  place,  except  in  cases  of  bona  fde  contracts 
by  which  a  different  place  of  performance  is  fixed  will  govern 
it. 

But  it  is  sought  to  avert  the  application  of  the  principles 
recognized  in  these  cases,  by  the  argument  that,  as  the  proceeds 
of  the  notes  were  remitted  through  the  mail  to  Flues  &  Schatte, 
at  Philadelphia,  by  Flues  &  Co.,  by  checks  on  a  New  York  bank, 
the  consideration  did  not  pass,  and  the  usunous  act  was  not 
complete  until  the  receipt  of  these  checks,  and  that  thus  the 
situs  of  the  transaction  was  fixed  in  Philadelphia.  The  trans- 
mission of  the  checks  was  the  final  act  of  performance  by  Flues 
k  Co.  of  an  agreement  to  which  Conrad  had  previously  given 
his  assent,  and  which  he  had  executed  by  the  delivery  of  the 
notes  to  them  in  New  York.  Nothing  remained  to  be  done  on 
either  side  to  make  the  transfer  of  the  notes  eSectual.  When- 
ever Flues  &  Co.  resolved  to  discount  the  notes  and  put  the 
proceeds,  in  the  form  of  their  bona  fide  checks  beyond  their 
control,  in  course  of  transmission  to  Flues  &  Schatte,  through  a 
channel  8ancti6ned  as  well  by  commercial  usage  as  by  the 
obvious  understanding  of  the  parties,  in  contemplation  of  law, 
the  negotiation  was  complete,  and  they  were  the  holders  of  the 
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paper.  The  notes  were  placed  in  New  York ;  they  were  there 
discounted;  the  money  for  that  purpose  was  provided  and 
deposited  there,  and  the  checks  were  only  the  contemplated 
means  employ^  to  facilitate  Conrad's  receipt  of  it  there. 
There  is  nothing  ,then,  to  change  New  York  as  the  place  of  the 
transaction  ;  and  Flues  &  Co.  cannot  complain  that  they  are  to 
be  governed  by  the  law  of  their  own  State. 

As  these  notes  were  discounted  in  New  York,  at  usurious 
rates  of  interest,  and  are,  therefore,  declared  void  by  the  law 
of  that  State,  Conrad  cannot  be  made  liable  as  their  endorser. 
The  first  exception  made  by  the  trustee  of  the  bankrupt's 
estate  to  the  report  of  the  register,  is  sustained,  and  it  is 
decreed,  that  the  endorsement  by  Peter  Conrad,  of  the  notes 
held  by  Flues  &  Co.,  numbered  in  the  record  1  to  13,  inclusive, 
and  set  forth  in  their  affidavit  for  proof  of  debt,  is  void,  and 
of  no  effect,  and  the  claim  of  indebtedness  of  said  Flues  &  Co., 
founded  upon  said  notes,  be  disallowed,  and  that  the  costs  of 
this  appeal  be  paid  by  the  appellants. 

[Legal  Oasette,  Oct.  13,  1871,  Vol.  S.  p.  331.] 


Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 

In  Equity. 


GEORGE  M.  DALLAS,  Tbubteb,  y.  FLUES  A  CO. 

A  bill  for  specific  relief  to  compel  the  respondents  to  release,  surrender,  and  convey 
to  the  trastoe  of  a  bankrupt's  estate,  certain  property  conyeyed  by  the  iMinkrnpt  to 
them,  to  secure  the  payment  of  their  claim,  or  in  the  event  of  their  not  doing  so, 
that  their  claim  be  disallowed,  was  dismissed,  the  court  haTioir  decided  upon  an 
appeal  by  the  complainant  that  the  claim  of  the  respondents  was  void. 

Opinion  by  McKbnnan,  Cir.  J.     Delivered  October  2d,  1871. 

The  specific  relief  sought  by  the  complainant,  is  the  release, 
surrender,  and  conveyance  to  him,  as  trustee  of  the  estate  of 
Peter  Conrad,  a  bankrupt,  of  certain  real  estate  and  personal 
securities  conveyed  and  transferred  to  the  respondents  by  the 
bankrupt,  to  secure  the  payment  of  several  notes  endorsed  by 
him  and  discounted  by  them.  It  is  asked  on  the  ground,  that 
the  respondents  have  proved  their  whole  claim  against  the 
bankrupt,  and  that  this  is  a  conclusive  election  by  them  to 
abandon  their  securities;  and  that  they  cannot  assert  their 
claim  upon  the  bankrupt's  assets,  until  they  surrender  such  se- 
curities to  the  complainant,  for  the  benefit  of  all  the  creditors. 

As  the  complainant,  by  his  appeal  from  the  decree  of  the 


Thb  Scottish  Bride  v.  Thb  Aihihont  Kbllt.        289 

District  Court,  has  invoked  the  judgment  of  this  upon  the 
validity  of  the  respondents*  claim,  ana  as  it  has  been  adjudged 
to  be  void  and  not  entitled  to  allowance,  it  is  unnecessary  to  pass 
upon  the  complainant's  right  to  the  relief  prayed  for.  Transfer 
ot  their  securities  to  the  complainant,  or  disallowance  of  their 
debt,  are  the  alternatives,  a  choice  of  which  it  is  sought  to 
impose  upon  the  respondents,  but  as  the  last  one  has  been 
enforced  upon  them  by  the  decree  in  the  appeal,  the  prayer  in 
the  bill  cannot  be  granted. 

The  bill  is,  therefore,  dismissed. 

[Legal  Gasetta,  Oct  18, 1871.  Vol.  8,  p.  838.] 


Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 

Ih  Admiraltt. 

TUB  SCOTTISH  BRIDE  v.  THE  ANTHONY  KELLY. 

A  collision  baTlDflf  occurred  between  two  yessela,  one  of  which  was  at  ancho?^  with  a 
number  of  other  Tessels,  the  coart,  npon  iltiels  being  filed,  and  an  appeal  from  the 
decree  of  the  District  Court  npon  them,  held : 

1.  That  the  incautious  naylf^atlon  of  the  moving  vessel,  in  a  place  that  required  ean- 
tious  moyement,  was  negligence,  and  in  this  case  was  mainly  the  cause  of  the  col- 
lision. 

8.  The  fact  of  the  light  of  the  yessel  at  anchor  not  being  in  conformance  to  thr 
statutory  requirement,  is  not  sufficient  to  make  the  vessel  pay  her  proportion  of  ths 
damages,  if  such  defect  did  not  co-operate  In  causing  the  collision. 

Appeal  by  respondent  from  the  decree  of  District  Court  fo« 
the  Eastern  District  of  Pennsylvania. 

Opinion  by  McKbnnan,  Cir.  J.    Delivered  October  2d,  1871 

This  is  a  case  of  collision,  in  which  cross-libels  have  beer^ 
filed,  each  party  seeking' to  cast  the  whole  blame  of  the  disastei 
upon  the.other.  The  District  Court  made  a  decree  in  favor  of 
the  Anthony  Kelly,  and  dismissed  the  libel  of  the  Scottish 
Bride.    I  think  this  decision  was  right. 

Presumptively  the  Scottish  Bride  was  in  fault.  The  collision 
occurred  snortly  before  daylight,  in  the  breakwater  harbor  in 
Delaware  bay,  where  the  Anthony  Kelly  and  a  number  of  other 
vessels  were  at  anchor,  and  where  there  was  abundant  anchor- 
age ground  and  sea  room  for  any  necessary, evolution.  A  vessel, 
then,  having  the  control  of  her  own  movements,  naviffated 
with  ordinary  skill  and  care,  it  would  seem  at  least,  ought  to 
have  been  able  to  keep  out  of  the  way  of  a  vessel  at  rest.  This 
presumption  is  strongly  reinforced  by  the  proofs. 

Did  the  Anthony  Kelly  contribute  to  the  injury  complained 
of?  The  only  ground  on  which  such  an  imputation  can  rest  is 
the  alleged  defectiveness  of  her  signal  light    She  displayed  a 
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single  white  light,  as  required  by  the  act  of  Congress,  indicat- 
ing that  she  was  at  anchor,  but  in  the  dimensions  and  condition 
of  her  lantern  she  did  not  conform  to  the  statutory  requirement. 
In  this  respect  only  did  she  fall  short  of  her  duty.  Prima 
facie^  then,  she  also  was  in  fault,  and  must  be  adjudged  to  pay 
her  proper  proportion  of  the  damages,  unless  it  is  apparent, 
from  all  the  circumstances,  that  her  delinquency  did  not  co-oper- 
ate in  causing  the  collision — in  other  words,  that  it  was  alto- 
gether due  to  the  unskilful  or  careless  navigation  of  the  moving 
vessel. 

The  Anthony  Eelly  was  not  the  only  vessel  at  anchor  in  the 
harbor.  A  number  of  other  vessels  were  near  her,  whose  lights 
were  visible.  Some  of  them  were  confessedly  seen  by  the 
Scottish  Bride,  and  thus  she  was  sufficiently  admonished  of 
the  necessity  of  cautious  movement;  and  yet  her  course  was 
directed  to  a  place  of  anchorage  among  them,  and  was  pursued 
with  a  rate  of  speed  from  which  the  danger  of  collision  was 
inseparable.  To  this  the  collision  complained  of  is  mainly  to 
be  ascribed.  At  the  distance  at  which  the  act  of  Congress 
prescribes  that  a  signal  light  should  be  discernible,  it  is  a  fair 
inference  that  the  course  or  speed  of  the  Scottish  Bride  were 
not  controlled  or  influenced  by  the  observation,  or  the  failure 
to  observe,  any  single  light.  Her  place  of  anchorage  must 
have  been  selected  and  her  movements  to  reach  it  must  have 
been  determined  only  when  she  came  near  enough  to  the 
Anthony  Kelly  to  be  able  to  see  her  light — and  this,  I  am  led  . 
to  the  conclusion  from  the  exhibition  of  the  lights  at  the 
hearing  in  court,  she  could  do  at  the  distance  of  several  hun- 
dred yards,  if  she  had  kept  a  proper  look-out.  Sufficient  spaed 
and  warning  were  thus  given  her  to  avoid  a  collision ;  out, 
heedlessly  or  wilfully,  she  did  not  avail  herself  of  them,  and  so 
she  atone  is  blamable  for  the  consequences.  This  calpability  is 
not  raitigftted  by  the  technical  fault  of  th^  Anthony  Kelly. 
Practically,  then,  no  contributory  delinquency  is  imputable  to 
the  Anthony  Kellv,  but  to  the  incautious  or  reckless  navi»- 
tidn  of  the  Scottish  BHde  the  injury  complained  of  is  allogetner 
to  be  ascribed. 

This  was  the  conclusion  reached  by  the  District  Conrt ;  and 
its  decree  dismissing  the  libel  of  the  owners  of  the  Scottish 
Bride  against  the  owners  of  the  Anthony  Kelly  is  affirmed. 

And  m  the  libel  of  the  owners  of  the  Anthony  Kelly  against 
the  owners  of  the  Scottish  Bride  it  is  now  decreed  that  the 
libellants  recover  of  the  respondents  and  their  stipulators  the 
sum  of  eighteen  hundred  and  forty-three  dollars  and  two  oeatS| 
with  interest  from  March  1st,  1870,  and  costs. 

Morton  P,  Henry^  Esq,^  for  the  Anthony  Kell^. 

«/.  Warren  Coulstorty  Esq.^  for  the  Scottish  Bride 

[Legal  Gmieua,  October  IS,  1871,  VoL  S,  p^  SM.] 
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Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 

In  Equity, 


FBANCIS  et  al.  t.  MELLOR  et  al. 

1.  Patents  are  to  be  constmed  liberally,  so  as  to  sustain,  and  not  destroy  the  right  of 
the  inventor. 

9.  As  a  general  rule,  the  explanations  contained  in  the  specification,  are  to  be  talc  en 
as  the  inventor's  own  Interpreter  of  the  meaning  of  his  clidm,  and  of  the  essential 
qualities  of  the  invention  protected  by  his  patent. 

8.  As  the  proper  adjastment  of  proportioM  of  the  intrredients  nsed  in  complainants* 
Invention,  is  essential  to  its  sufficiency,  an  admission  by  ths  respondents  that  they 
mannfacture  curtain  compo8!ti;)ns,  from  the  same  ingredients  as  those  used  by 
complainants,  but  that  the  proportions  are  different,  and  that  their  compositions  are 
substantially  and  materially  different,  is  not  an  admission  of  Infringement,  but  a 
denial. 

Opinion  by  McKbnnan,  Cir.  J.    Delivered  October  2d>  1871. 

The  respondents  are  charged  with  the  infringement  of  re^ 
issued  letters  patent  No.  8576,  dated  August  8d,  1869,  and  No. 
2805,  dated  Nov.  26th,  1867,  for  new  and  useful  compositions 
of  matter.  The  original  of  the  first  of  these  rd-issues.  No* 
41,887,  was  issued  March  8th,  1864,  and  was  surrendered  and 
re-issued  September  27th,  1864,  in  two  divisions,  No.  1771  and 
1772.  No.  1772  was  again  surrendered  and  re-issued  February 
28th,  1865,  which  was  also  surrendered  and  re-issued  in  its 
present  form.  No.  2805  is  a  re-issue  of  No.  43,192,  dated  June 
21st,  1864. 

The  respondents  opposed  a  decree  in  favor  of  the  complain- 
ants upon  several  grounds,  involving  the  validitv  of  the  re- 
issued patents,  and  the  novelty  and  utility  of  the  alleged  invent 
tions,  but,  in  view  of  the  state  of  the  proofs,  I  do  not  consider 
it  necessary  or  proper  to  consider  them.  Irrespective  of  these 
grounds  the  case  must  be  decided  against  the  complainants, 
whatever  may  be  the  merits  of  their  inventions,  however  de- 
fensible their  title,  they  have  failed  to  prove  that  the  respond- 
ents are  infringers. 

The  claim  of  2805,  as  limited  by  a  disclaimer  of  the  ^t- 
entees,  is  for  a  composition  for  printing  purposes,  combining 
glue,  glycerine  and  molasses.  The  bill  alleges  that  the  re^ 
spondents  have  made,  used  or  sold  a  composition  embodying 
tlkese  ingredients,  but  this,  in  the  words  of  the  interrogatory 
of  the  bill,  the  respondents  deny.  No  proof  is  produced  by  the 
complainants  of  the  truth  of  their  avermdnt,  and  this  patent, 
therefore,  must  be  put  out  of  the  case. 

The  claim  of  3576  is  for  ''combining  glue,  glycerine  and 
sugar,  or  any  other  analogous  saccharine  matter,  to  form  n 
new  and  useful  composition  of  matter  for  various  purposes." 
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With  the  infringement  of   this  claim   the  respondents  are 

charged,  and  they  answer, "  that  they  have  for  about ^years 

been  engaged,  in  the  city  of  Philadelphia,  in  the  manufacture 
of  composition  for  printers'  inking-rollers,  said  composition 
containing,  with  other  ingredients,  the  common,  and  for 
the  last  twelve  years  past,  well  known  ingredients  for  such 
purpose,  glue,  glycerine  and  sugar,  employed  in  varying  pro- 
portions, but  in  no  case,  in  proportions  or  m  a  mode,  conform- 
ing to  those  specified  in  the  said  plaintiffs'  said  respective  let- 
ters patent ;  and  defendants  further  aver,  that  the  said  compo- 
sitions so  made  and  sold  by  them  were,  and  are,  substantially 
and  materially  different  from  the  compositions  described  and 
claimed  in  said  plaintiffs'  said  respective  letters  patent."  This 
answer  is  treated  by  the  complainants  as  an  admission  of  in- 
fringement, and  no  proof  has,  therefore,  been  taken  in  relation 
to  it. 

That  the  complainants  have  succeeded  in  producing  a  valua- 
ble composition,  adapted  to  various  useful  purposes,  is  beyond 
dispute ;  but  whether  they  are  justified  in  treating  the  respond- 
ents' answer  as  a  confession  that  they  have  made  and  used  it, 
depends,  necessarily,  upon  the  construction  of  the  patent. 

Patents  are  to  be  construed  liberally,  so  as  to  sustain,  and 
not  destroy,  the  right  of  the  inventor.  Hence  the  whole  of 
the  specification  may  and  should  be  looked  at,  to  learn  from 
the  description  of  the  invention  not  only  how  to  make  it,  but 
to  ascertain  what  it  really  is.  By  the  requirements  of  the  stat* 
nte  the  description  must  be  in  full,  clear  and  exact  terms,  and 
it  is,  therefore,  an  authorized  guide  to  an  accurate  comprehen- 
sion of  what  the  patentee  meant  to  claim  as  his  invention.  It 
is  not  only  where  the  specification  is  expressly  referred  to,  that 
the  claim  is  to  be  construed  in  connection  with  it,  but,  as  a 
general  rule,  the  explanations  contained  in  it  are  to  be  taken 
as  the  inventor's  own  interpreter  of  the  meaning  of  his  claim, 
and  of  the  essential  qualities  of  the  invention  protected  by  his 
patent.  TurrU  v.  jB.  IL  Co.^  1  Wall.  511 ;  Curtis  on  Patents, 
sees.  458  and  454. 

The  claim  in  this  case  is  for  combining  glue,  glycerine  and 
sugar,  or  any  other  analogous  saccharine  matter,  to  form  a 
composition  tor  various  purposes.  In  the  body  of  the  specifi- 
cation the  proportions  in  which  the  ingredients  are  to  be  com- 
bined, are  given  approximately,  thus : 

"  Glue 15  pounds. 

Glycerine 80      " 

Sugar,  or  other  analojjous  crystallizable  matter     7       "   " 

But  it  is  stated  that  ^^  it  is  not  intended  to  confine  the  patent 
to  the  use  of  the  ingredients  specified  in  the  proportions  speci- 
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fied,  as  those  proportions  may,  in  some  cases,  be  advantage- 
ously varied." 

It  is  plain  that  the  patent  is  not  for  the  mode  or  process  of 
making  the  composition.  It  is  for  a  composition  embodying 
glue,  glycerine  and  sugar.  But  is  it  broadly  for  a  substance 
containing  these  ingredients,  without  regard  to  the  proportions 
in  which  they  are  combined,  or  is  it  for  a  substance  produced 
by  their  conjunction,  in  substantial  or  approximate  accordance 
with  the  formulas  given  in  the  specification  ? 

If  the  claim  is  to  be  construed  in  its  broadest  significance,  it 
is  difficult  to  see  how  this  re-issued  patent  can  be  sustained.  It 
is  the  third  re-issue  of  a  patent,  whose  claim  is  for  the  use  or 
employment  of  glue,  glycerine,  castor  oil,  or  any  fixed  oil,  am- 
moma,  borax  and  sugar,  when  combined  to  form  a  composition 
for  the  manufacture  of  printers'  inking  rollers.  Now,  if  the 
composition  claimed  in  the  re-issue  is  to  be  treated  with  refer- 
ence exclusively  to  its  constituent  parts,  it  is  not  identical  with 
the  composition  for  which  the  original  patent  was  granted.  A 
compound  of  glue,  glycerine  and  sugar  is  not  physically  the 
same  as  a  compound  consisting  of  these  ingredients,  with  a 
fixed  oil,  ammonia  and  borax  added  to  them.  They  can  only 
be  regarded  as  the  same  in  another  sense,  as  possessing  like 
special  and  distinguishing  properties,  and  like  adaptability 
to  the  uses  for  which  they  are  designed.  While  character- 
istic resemblance  is  preserved,  they  may,  perhaps,  be  con- 
sidered as  identical,  within  the  meaning  of  the  patent  law, 
although  one  of  them  may  not  contain  some  of  the  constituents 
of  the  other,  which  are  not  necessary  to  impart  to  it  peculiar 
attributes. 

The  patent,  however,  should  be  so  construed  as  not  to  avoid 
it.  That  conclusion  can  be  averted,  by  interpreting  it  as 
claiming  a  composition  of  matter,  distinguished  by  new  and 
useful  qualities,  which  are  the  product  of  the  conjunction  of 
certain  elements,  in  prescribed  relative  proportions. 

It  is  apparent  that  the  complainants  have  produced  a  sub- 
stance of  great  practical  excellence,  possessing  peculiar  and 
valuable  properties ;  and  that  these  constitute  its  patentable 
rnerit.  The  complainants  cannot  successfully  claim  to  be  th^ 
first  to  compound  glue,  glycerine  and  sugar;  but  they  may 
claim  to  have  discovered  tnat  these  elements  may  be  combined 
in  such  proportions  as  to  ^ield  a  new  product.  Charles  and 
Kelson  Goodyear  conferred  inestimable  benefit  upon  the  world 
by  the  production  of  substances,  respectively  known  as  hard 
and  soft  rubber.  They  were  not  the  first  to  combine  the  con* 
Btituents  of  these  substances,  but  both  were  treated  as  original 
inventors,  although  their  inventions  were  the  product  of  a 
combination  of  the  same  elements,  native  india  rubber  and 
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sulphur.  But  the  pix^rtions  in  which  these  elements  were 
combined,  were  different,  and  the  result  was  a  product  possess- 
ing distinct  .properties  ;  and  applicable  to  different  uses,  and  so 
they  were  «ach  regarded  as  patentable  substances. 

The  distinctiyeness  of  the  complainant's  invention  must,  in 
like  manner,  be  determined  by  its  inherently  new  and  useful 
attributes.  It  is  described  as  uniting  elasticity,  firmness,  ^^  suc- 
tion," freedom  from  the  influence  of  atmospheric  changes,  sus- 
ceptibility of  re-casting,  and  therefore  of  indefinite  use;  and 
that  thereby  it  is  distinguishable  from  other  compositions  used 
for  like  purposes.  That  these  properties  are  due  to  an  empiri- 
cal combination  of  due,  glycenne  and  su^ar  cannot  be  main- 
tained. Thev  are  the  product  as  well  of  the  graduated  propor- 
tions, as  of  the  mechanical  union,  of  these  ingredients.  6Iy- 
eerine  must  be  used  in  excess  of  either  of  the  otner  ingredients, 
or  the  compound  will  lack  some  of  its  most  valuable  qualities. 
And  it  may  be  said  of  the  other  ingredients,  that  thev  must  be 
employed  in  proper  relative  proportions  to  secure  the  charac- 
teristic merits  ox  the  product  These  are  obvious  deductions 
from  the  testimony  of  the  complainant,  Francis. 

As  the  proper  adjustment  of  proportions,  then,  is  essential 
to  the  efiiciency  of  the  invention,  it  is  a  reasonable  construction 
of  the  patent  to  expound  it  as  claiming  substantial  conformity 
to  the  specified  proportions  of  glue,  glycerine  and  sugar,  as 
well  as  their  conjoint  use,  in  producing  the  described  result 
Exact  conformity  to  these  proportions  is  not  required,  because 
they  are  stated  as  approximate,  and  the  right  is  claimed  to 
vary  them.  But  this  right  is  not  unlimited.  It  can  only  ex- 
tena  to  any  adjustment  of  proportions,  which  will  result  in  the 
production  of  a  substance  possessing  the  peculiar  properties 
attributed  to  the  substance  described  in  the  patent.  Substan- 
tial identity  of  result  is  the  test  of  substantial  conformity  to 
the  mode  of  combination  prescribed  in  the  specification. 

The  respondents  deny  that,  in  making  the  compounds  used 
by  them,  they  have  conformed  to  the  proportions,  or  adopted 
the  mode,  specified  in  the  patent ,  and  thev  aver,  that  their 
compositions  are  substantially  and  materially  difierent  from  that 
described  and  claimed  by  the  complainants.  In  view  of  the 
construction  given  to  the  patent,  this  is  not  an  admission  of 
infringement,  but  a  denial,  that,  either  in  the  proportions  or 
mode  of  combination  observed,  or  the  result  produced,  the  com- 
positions made  and  used  by  them  are  the  same  as  the  composi- 
tions claimed  by  the  complainants.  This  denial  imposed  upon  the 
complainants  the  burden  of  proving  the  fact  of  infringement ; 
but,  as  they  have  furnished  no  proof  of  it,  they  have  failed  to 
sustain  their  bill,  and  it  must,  therefore,  be  dismissed,  with  costs. 

Pecreed  accordingly. 
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Horace  Binnty^  8rf,  and    George  Harding^  JEsq9.y  for  com- 
plainants. 

Charles  Hqwsoh  and  Furman  Sheppardy  Esqa,^  for  defendanta. 


FRANCIS  et  al.  t.  MAHN. 

Opinion  by  McKbnnan,  Cir.  J.,  Delivered  October  2d,  1871. 

The  same  reasons  which  are  assigned  for  the  dismissal  of  th^ 
bill  in  Frauds  ^  Loutrel  v.  MelTor  ^  RiMenhousey  go  vera  the 
decision  of  this  case.  The  only  difference  between  tne  cases  is, 
that  in  this  one  the  contested  aenial  of  infringement  applies  to 
Ko.  2805,  and  in  the  other  to  No.  3576.  In  every  other  essen- 
tial particular  they  stand  upon  the  same  footing.  The  com- 
plainants have  not  adduced  any  evidence  to  disprove  the  re- 
spondent's denial  of  infringement,  and  their  bill  must,'  therefore, 
be  dismissed  with  costs,  and  it  is  so  decreed. 

[Lej(«l  GaietU,  Ooi.  IS,  1971,  VoL  a,  p.  836.] 


Court  of  Common  Pleas,  Philadelphia  County. 

I9  Equity. 


SECOND  AND  THIRD  ST.  PASSENGER  RAILWAY  CO.  t.  MORRIS. 

An  ioJunctloD,  restraining  the  temporarj  blocking  np  of  tbe  streets  of  the  city  of 
PhlladelplilA,  by  hanling  bulky  ariioles  over  tbem,  was  dissolved. 

Statement  of  the  case. 

The  proprietor  of  the  Southwark  Foundry,  in  this  city,  upon 
Septemher  29th,  1871,  sent  a  notice  to  the  secretary  of  the 
Second  and  Third  Street  Passenger  Railway  Co.,  that  upon  a 
certain  day,  he  would  be  compelled  to  occupy  a  portion  of 
Third  street,  from  Washington  avenue  to  Reed  street,  for  the 
purpose  of  hauling  a  large  boiler,  of  great  weight,  from  his 
foundry  to  the  steamship  Tazoo,  lyin^  at  the  foot  of  Reed 
street  wharf,  and  that  it  would  necessarily  cause  an  obstruction 
of  the  railway  track,  and  prevent,  for  a  short  time,  the  ruur 
ning  of  the  company's  cars.  Upon  receipt  of  this  notice,  thQ 
railway  company  caused  a  bill  in  equity  to  be  filed  in  the 
Court  of  Common  Pleas,  praying  for  an  injunction  to  restrain 
the  hauling  of  said  boiler  or  any  similar  load  or  loads  over  and 
along  Third  or  Second  street,  claiming  to  possess,  under  au- 
thority of  an  ordinance  of  councils,  passed  April  1st,  1859, 
such  a  right  of  way  over  said  streets  as  would  virtually 
exclude  the  defendants  from  hauline  said  boiler  over  any  por- 
tion  of  those  streets.  Upon  this  billin  equity  being  filed,  the 
usual  ex  parte  five  days'  injunction  was  granted.  Upon  ^ 
motion  to  continue  this  injunction,  it  was  argued  by  Jolm  L. 
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Shoemaker,  Esq.,  on  behalf  of  the  railway  company,  that  great 
pecuniary  loss  to  the  company,  and  inconvenience  to  the  pablic 
wonld  ensue  from  the  stoppajge  of  the  cars,  and  the  passage  of 
such  a  heavy  weight  would  injure  the  public  highway  (which 
the  company,  by  ordinance  of  councils,  is  obliged  to  keep  in 
repair).  It  was  further  argued,  that  the  pubhc  sewer  under 
Third  street  would  be  greatly  endangered,  and  that  the  defend* 
ants  could,  without  inconvenience,  use  other  streets.  1 

On  behalf  of   the  defendants,  it  was  argued  by  Chas.  E.  ' 

Morris  and  Henry  J.  McCarthy,  Esqs.,  that  the  railway  com- 
pany had  no  such  right  of  way  over  the  streets  named,  as  would 
f)revent  citizens  from  usin^  them  as  public  highways  in  the 
awful  exercise  of  their  busmess.  It  Was  further  argued,  that 
if  such  a  right  of  way  has  been  granted  by  the  oniinance  re- 
ferred to,  the  ordinance  is  void,  bemg  in  restraint  of  trade,  and 
because  councils,  having  power  over  the  streets  for  police  pur- 
poses only,  cannot  grant  such  a  right  of  way. 

Opinion  by  Pjcircb,  J.    Delivered  October  9th,  1871. 

It  is  alleged,  that  the  two  boilers  of  defendant  can  be  safely 
hauled  down  Third  street  without  injury  to  the  sewer  or  the 
ground,  and  that  by  crossing  at  the  foundry  to  the  north  side 
of  Washington  avenue,  the  length  of  time  on  Third  street  will 
be  reduced  to  about  fifteen  minutes.  This  interruption  to  com- 
plainant's cars  is  comparatively  brief.  The  inconvenience  and 
injury  arising  from  the  continuance  of  this  injunction  would, 
therefore,  be  much  greater  to  Henry  G.  Morris. ,  It  is  certain 
that  somebody  must  be  impeded  and  interrupted.  Some  drivers 
of  vehicles  will  be  compelled  to  turn  out  on  any  route  to  Reed 
street  wharf  which  may  be  selected.  The  delay  incidental  to 
the  hauling  of  such  large  articles  through  the  streets,  is  not 
limited  to  the  Second  and  Third  Street  Passenger  Railway 
Company,  but  extends  to  other  roads,  and  it  seems  to  me  that 
the  route  selected  offers  the  most  ready  facilities  for  the  con- 
veyance of  the  boilers,  with  the  least  interference  to  the  public 
convenience.  The  great  and  fundamental  question  raised  by 
the  bill,  is  the  right  of  Mr.  Morris  to  use  the  streets  of  the  city 
for  his  business.  Of  course,  on  a  preliminary  hearing,  one  judge 
of  a  court  of  equity  ought  to  be  careful  to  do  nothing  to  inter- 
fere with  this  right ;  ought  to  proceed  with  deliberation  and 
care,  and  only  after  due  consideration.  If  I  were  convinced  of 
the  danger  to  the  streets,  I  would  hesitate  to  do  what  I  am 
about  to  do  now  But  I  have  the  opinion  of  the  proper  city  oflScer, 
the  surveyor  of  the  district,  that  these  boilers  can  be  safely 
hauled  on  the  streets.  Weighing  that  and  the  necessity  of  the 
case,  and  the  great  loss  to  Mr.  Morris  and  the  steamship  com- 
pany, with  the  alleged  injury  to  the  railway  company,  I  cannot 
discriminate  against  the  defendant  or  against  other  railway 
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companies.  This  decision  is  not  final.  The  business  of  the 
Southwark  Foundry  only  goes  forward  until  this  question  can 
be  properly  decided  on  final  hearing.  I  think  it  my  duty  to 
dissolve  this  temporary  injunction,  without  prejudice,  however, 
to  complainants  to  move  to  renew  it,  if  the  hauling  of  the  first 
boiler  should  show  cause  to  do  so.  I  would  suggest  that  they 
amend  their- bill,  if  necessary,  so  as  to  raise  the  broad  question 
of  the  right  of  the  defendant  to  use  the  public  highways  of  the 
city,  for  the  purpose  of  conveying  along  them,  the  huge  boilers 
which  he  manumctures. 

The  injunction  is,  therefore,  dissolved. 

[Legal  Gazette,  Oct  13, 1871,  VoL  3,  p.  334.] 


Register's  Court,  Philadelphia  County. 


In  re  McCARTER'S  WILL 

1.  Facts  touching  the  yalidlty  of  a  will  being;  averred  in  a  eavecU  filed  by  the  contest- 
ants of  the  will  and  denied  by  the  parties  offering  the  will  for  probate,  the  appeal 
from  the  register's  decision  awarding  an  issue,  is  dismissed^  the  coart  being  of  the 
opinion  that  the  testimony  is  of  a  character,  which  on  a  formal  request  for  an 
issae,  should  be  submitted  to  a  Jury. 

8.  A  formal  request  for  an  issue  directed  to  be  filed  nune  pro  tune. 

Appeal  from  the  decision  of  the  register  awarding  an  issue. 

Opinion  of  the  court  by  Peirge,  J.  Delivered  October  14th, 
1871. 

Two  questions  are  raised  by  this  appeal,  viz. : 

1.  Whether  there  is  any  matter  of  tact  touching  the  validity 
of  this  will  which  will  justify  the  register  in  directing  a  precept 
to  the  Court  of  Common  Pleas.for  an  issue  to  try  the  fact. 

2.  Whether  such  an  issue  can  be  awarded,  except  upon  the 
reouest  of  a  party  interested. 

The  caveat  filed  in  this  case  avers : 

1.  That  the  said  paper  writing  puriiortin^  to  be  the  last  will 
and  testament  of  the  said  John  McGarter,  deceased,  is  not  his 
last  will  and  testament. 

2.  That  the  said  paper  writing  was  signed  (if  signed,  by  the 
said  John  McCarter)  tnrough  and  by  the  undue  influence  of  one 
or  more  persons. 

3.  That  the  said  John  McCarter,  at  the  time  of  the  alleged 
signing  of  said  paper  writing,  purporting  to  be  his  last  will  and 
testament,  was  not  of  a  sound  disposing  mind  or  memory,  and 
was  not  at  the  said  time  competent  to  make  a  last  will  and 
testament. 
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These  facta  are  averred  on  the  one  side  and  denied  on  th^ 
other,  and  are  material  questions  touching  the  validity  of  this 
will. 

The  evidence  which  has  come  up  with  the  appeal  shows  that 
on  some  of  the  averments  of  the  caveat  the  testimony  is  of  a 
character,  which,  on  a  formal  request  for  an  issue,  should  be 
submitted  to  a  jury  for  determination. 

But  it  is  alleged  that  there  is  no  request  for  an  issue,  and  that 
the  register  cannot  award  it,  except  at  the  request  of  a  party 
interested.  There  does  not  appear  among  the  papers  any  formal 
request  in  writing  for  an  issue,  but  the  register,  in  his  opinion 
in  this  case,  says  that  a  demand  for  an  issue  was  made. 

It  is  certainly  much  more  regular  that  a  formal  request  in  writ- 
ing should  be  made,  setting  forth  the  facts  touching  the  validity 
of  the  alleged  will,  respectmg  which  an  issue  is  asked,  than  that 
an  oral  demand  or  request  should  be  made  in  the  course  of  the 

f)roceeding8  before  the  register.  The  formalities  of  the  civil 
aw,  of  which  the  probate  of  wills  is  a  part,  required  that  all 
the  proceedings  should  be  in  writing,  for  greater  certainty  and 
more  accurate  determination.  This  is  especially  necessary  when 
a  precept  is  issued  from  one  jurisdiction  into  another  to  try 
matters  of  fact  touchiug  so  important  a  matter  as  the  validity 
of  a  will.  This  appeal  is  dismissed,  and  the  contestants  are 
directed  to  file  with  the  register,  nunc  pro  tunCy  a  formal 
request  in  writing  for  an  issue,  setting  forth  the  facts  touching 
the  validity  of  said  will,  which  they  object  against  it. 

[Legia  OMfttke,  Oct.  SSU,  1871,  Vol.  3^  p.  341.] 


Register  of  Wills,  Philadelphia  County. 


In  ro  McCARTER'S  WILL. 

Opinion  by  Wm.  M.  Bunn,  Register  of  Wills.  Delivered 
September  25th,  1871. 

In  the  matter  of  the  probate  of  a  certain  paper  writing,  al- 
leged to  be  the  last  will  and  testament  of  John  McOarter,  de- 
ceased. 

In  this  case,  after  the  proof  of  the  execution  of  the  will  by 
the  subscribing  witnesses,  the  contestants,  who  are  children  of 
the  testator,  produced  testimony  with  reference  to  his  mental 
condition  in  June,  1865,  at  or  about  the  time  of  the  execution 
of  the  will  The  substance  of  this  testimony  was,  that  the  tes- 
tator was  at  that  time  about  eighty-two  years  of  age ;  was  en- 
gaged in  farming  in  Bucks  county  ;  that  from  some  time  prior 
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to  the  date  of  the  will  he  became  enfeebled  in  intellect,  was 
childish,  forgetful,  and  in  the  opinion  of  the  witnesses  incom- 
petent to  make  a  will.  Some  of  the  witnesses  testify,  that  this 
condition  was  attributed  by  a  physician  who  attended  him  at 
the  time  (and  who  was  afterwards  examined  by  the  proponents 
of  the  will),  to  the  etfects  of  a  sunstroke,  and  consequent  soften- 
ing of  the  brain,  received  while  at  work  in  the  sun.  One  wit- 
ness testifies  to  having  called  upon  him  with  reference  to  the 
transaction  of  some  business,  but  was  obliged  to  give  it  up  in 
consequence  of  his  inability  to  secure  the  attention  of  the  testa- 
tor, or  rather,  in  the  language  of  the  witness,  because  he  could 
not  succeed  in  reaching  his  understanding ;  this  was  in  1862  or 
1868,  and  the  same  witness  says,  I  saw  him  frequently  after 
that  and  cannot  say  I  ever  saw  him  a  sane  man  afterwards. 
Another  witness  testified,  that  he  was  a  perfect  child,  mentally 
and  physically. 

To  rebut  this,  the  proponents  of  the  will  produced  the  doctor 
who  was  in  attendance  upon  the  testator  upon  the  occasion  of 
the  alleged  sunstroke;  he  testified  that  the  decedent  had  no 
sunstroke,  but  was  sufiering  frOm  the  eflFects  of  overwork  in  the 
sun.  That  when  he  arrived,  having  been  sent  for,  he  examined 
him,  found  no  occasion  to  prescribe  for  him,  and  having  ad- 
vised him  of  his  imprudence,  and  warned  him  of  the  danger  of 
such  action  by  a  man  of  his  years,  left  him.  He  had  been  in 
the  habit  of  conversing  with  him,  considered  him  a  good  busi- 
ness man,  had  no  doubt  of  the  soundness  of  his  mind,  and  saw 
no  change  in  him  until  about  eighteen  months  before  his  death, 
which  occurred  some  four  or  five  years  afterwards.  He  also 
denied  that  he  ever  said  decedent  had  suffered  from  sunstroke, 
softening  of  the  brain,  or  any  other  disease  calculated  to  impair 
his  mental  faculties  as  had  been  asserted  by  some  of  the  other 
witnesses. 

The  remaining  witnesses  for  the  will  testified  generally  to 
their  belief  in  his  mental  soundness,  and  some  of  them  detailed 
the  circumstances  of  a  business  transaction  by  the  testator,  the 
purchase  of  a  property  by  him  several  years  after  the  execution 
of  the  will  ofFerea  for  probate.  There  was  some  testimony  also 
upon  the  part  of  the  contestants,  calculated  to  show  that  the 
children  who  support  the  will,  and  who  are  principally  bene- 
fitted by  it,  endeavored  to  restrict  testator's  intercourse  with  his 
other  children,  and  generally,  undue  influence  ;  but,  as  this  was 
not  directed  to  the  time,  or  even  about  the  time  of  the  execution 
of  the  will,  the  register  does  not  attach  much  importance  to  it. 
If  the  questions  to  be  decided  by  the  register  were  whether  the 
execution  of  the  will  is  properly  proven,  and  whether  the  testa- 
tor was  of  sound  mind  and  free  from  restraint  or  undue  influ- 
ence at  the  time  of  the  execution  of  the  same,  he  would  have 
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no  hesitation  upon  all  the  testimony  in  deciding  in  the  affirma- 
tive and  admitting  the  said  will  to  probate,  but  the  contestants, 
availing  themselves  of  their  rights  under  the  act  of  Assembly, 
demand  an  issue,  and  ask  the  registef  to  issue  his  precept  to 
the  Court  of  Common  Pleas,  commanding  them  to  frame  one, 
and  cause  the  same  to  be  tried  in  the  manner  directed  by  law. 

It  is  true  that  the  register  is  not  required  to  issue  such  pre- 
cept whenever  the  same  may  be  demanded ;  he  is,  in  the  lan- 
guage of  the  cases  upon  the  subject,  which  are  many  and  so 
.familiar  as  not  to  require  reference,  empowered^  but  not  obliged 
to  do  so. 

But  he  is  not  to  assume  the  functions  of  a  jury  and  try  the 
case  himself.  He  should  examine  carefully  the  testimony,  and 
if  he  should  be  clearly  of  the  opinion  that  the  court  would  not 
enter  a  judgment  upon  a  verdict  against  the  validity  of  the 
will,  if  such  a  verdict  were  found  by  a  jury  upon  a  trial  of  an 
issue  of  <tevisavit  vel  von  he  ought  to  decline  to  issue  his  pre- 
cept, otherwise  it  would  be  his  duty  to  comply  with  the  de- 
mand for  an  issue. 

In  this  case,  he  is  not  prepared  to  say  that  the  court  would 
not  enter  a  judgment  upon  a  verdict  against  the  will,  should 
such  a  one  be  rendered,  and  therefore,  regardless  of  the  impres- 
sion produced  by  the  whole  testimony  upon  his  own  mind,  he 
considers  it  his  duty  to  award  the  precept  asked  for. 

The  demand  for  an  issue  will,  therefore,  be  complied  with, 
and  for  the  present  the  will  cannot  be  admitted  to  probate.       % 

[Legal  Gasette,  Oot  SO,  187  L«  Vol.  3,  p.  34i.] 


Court  of  Common  Pleas,    Philadelphia  County. 


8TITE8  V.  JEFFRIES  et  al. 

1.  Ad  execution  will  not  issue  against  the  separate  property  of  the  wife  for  her  debt 
for  neceasarieB  for  snpport  of  her  famllj,  until  judgment  be  obtained  against  both 
husband  and  wife,  and  the  property  of  the  husband  be  first  exhausted. 

S.  The  husband  not  being  served  with  process,  the  Judgment  against  the  wife  alone  ii 
Told,  and  the  want  of  Jurisdiction  in  the  court  to  confirm  such  Judgment,  may  be 
taken  advantage  of  at  any  stage  of  the  proceedlnga. 

Rule  for  judgment  against  garnishees  on  answers  to  inter- 
rogatories. 

Opinion  of  the  court  by  Peirce,  J.  Delivered  October  14th, 
1871. 

The  garnishees  in  their  answers  admit  that  the  amount  in 
their  hands  to  the  credit  of  Emily  Jeftries,  the  wife  defendant, 
exceeds  the  amount  of  plaintiff's  claim,  but  aver  that  the  pro- 
ceeding  is   defective,  because   it   appears   from    the    record 


Stitbs  v.  Jefyries  et  al.  801 

that  R.  "N.  Jeffries,  the  husband  defendant,  had  never  been 
served  with  process,  and  that  judgment  had  been  entered 
against  the  said  Emily,  his  wife  only,  contrary  to  the  act  of 
Assembly,  in  such  case  made  and  provided.  The  act  of  11th 
April,  1848,  provides  the  manner  m  which  the  separate  prop- 
erty of  the  wife  may  be  made  liable  for  necessaries  for  the 
support  and  maintenance  of  the  family  of  any  married  woman. 
It  provides  that  the  debt  must  have  been  contracted  by  the  wife ; 
that  the  husband  and  wife  shall  be  jointly  sued ;  that  execu- 
tion shall  first  go  against  the  husband  alone,  and  if  no  property 
of  the  husband  can  be  found,  that  an  alias  execution  may  be 
issued  and  levied  on  and  satisfied  out  of  the  separate  property 
of  the  wife. 

It  follows  that  if  no  judgment  has  been  obtained  against  the 
husband,  that  no  execution  can  issue  aeainst  the  separate  prop- 
erty of  the  wife,  for  her  estate  is  only  liable  if  no  property  of 
the  husband  can  be  found,  after  judgment  obtained-  against 
both  of  them* 

But  it  is  said  that  judgment  in  this  case  against  the  wife  was 
afiirmed  in  this  court  on  certiorari^  and  that  therefore  she  and 
all  other  parties  are  estopped  from  denying  its  validity,  or  pre- 
venting the  fruit  of  it  being  reaped  by  execution.  A  judgment 
rendered  by  a  court  or  alderman  in  a  case  in  which  it  or  he  has 
no  jurisdiction  is  no  legal  judgment,  and  advantage  of  the 
want  of  jurisdiction  may  be  taken  at  any  stage  of  the  proceed- 
ings. Even  if  it  were  possible  to  treat  the  judgment  as  valid, 
execution  could  only  issue  in  the  manner  prescribed  by  the  act, 
and  as  there  is  no  judgment  against  the  husband,  the  judgment 
against  the  wife  would  stand  upon  the  record  as  a  fruitless 
judgment.  It  is  further  alleged  that  the  garnishees  cannot  set 
up  this  want  of  jurisdiction,  as  they  would  be  protected  in  pay- 
ment of  th^  money  by  the  judgment  and  execution  of  this 
court.  But  a  judgment  or  execution  when  there  is  a  want  of 
jurisdiction  is  void,  and  payment  under  it  cannot  be  justified. 
And  the  garnishees  are  right  in  setting  up  this  want  of  juris- 
diction. ^ 

This  rule  is  discharged. 

[Legal  GMOtte,  Oct.  20, 1871,  Vol.  3.  p.  314.] 
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Court  of  Common  Pleas,  Philadelphia  County. 


In  re  assigned  Estate  of  8N7DBR  &  OADWALLADER. 

A  claim  for  rant  of  premises  occupied  by  the  assizors,  which  fell  due  after  an  as- 
algnment  bj  them  for  the  benefit  of  creditors,  is  not  entitled  to  hare  a  dlYldeod 
paid  npon  It,  as  Che  agreement  to  pay  the  rent  Is  not  an  agreement  to  pay  a  debt. 

Exceptions  to  auditor's  report. 

Opinion  by  Pbircb,  J.    Delivered  October  14th,  1871. 

The  question  raised  by  these  exceptions  is  whether  the  as- 
signed estate  is  liable  for  the  payment  of  rent  of  premises  which 
had  been  occupied  by  the  assignors,  of  which  the  assignee  had 
never  taken  possession,  and  which  rent  fell  due  after  the  date 
of  the  assignment. 

On  the  Ist  of  September,  1870,  Snyder  &  Cadwallader  made 
an  assignment  for  the  benefit  of  the  creditors.  On  the  Ist  of 
October,  1870,  a  quarter's  rent  fell  due ;  another  quarter's  rent 
fell  due  January  Ist,  1871.  A  further  claim  was  made  for  rent 
to  January  80th,  1871,  at  which  time  one  of  the  assignors,  who 
had  kept  the  key  in  his  possession,  surrendered  it  to  the  owner. 

The  claim  made  on  behalf  of  the  owner  was  that  the  rent 
was  a  preferred  claim,  and  should  be  paid  in  full ;  and  if  not 
entitled  to  be  paid  in  full,  then  a  dividend  should  have  been 
declared  upon  the  whole  amount  of  rent  claimed. 

The  auditor  awarded  a  dividend  upon  the  quarter's  rent  due 
October  1st,  1870. 

This  claim  was  made  upon  the  assumption  that  an  agree- 
ment to  pay  rent  is  a  contract  to  pay  a  debt ;  but  in  Boster  v. 
Kuhriy  8  Watts  k  Sergeant,  186,  it  was  held  that  **  a  landlord 
could  not  prove  for  the  coming  rent  as  a  holder  of  a  debt  pay- 
able in  futuri.  A  rent  service  is  not  a  debt;  and  a  covenant  to 
pay  it  is  not  a  covenant  to  pay  a  debt ;  it  is  a  security  for  the 
performance  of  a  collateral  act.  The  annual  paj^ments  spring 
into  existence  and  for  the  first  time  become  debts  when  they 
are  demandable,  for  while  they  are  growing  due  the  landlord 
has  no  property  in  aiy'thing  distinct  from  the  corpus  of  the 
rent;  or  the  realty  of  whicn  they  are  the  produce;  and  the 
fruit  must  be  severed  from  the  tree  which  bears  it  before  it  can 
become  personal  property  and  a  chose  in  action."  Bosler  v. 
Kuhn  was  a  proceeding  on  a  ground  rent  in  fee.  But  there  is 
no  difterence  in  princijple  between  a  ground  rent  in  fee  and  rent 
reserved  upon  a  term  for  years.  Both  are  rents  service.  It  is 
further  manifest  that  a  rent  differs  from  a  debt  in  this,  that 
rent  is  extinguished  or  suspended  by  an  unlawful  entry  of  the 
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landlord  upon  the  demised  premises ;  an  effect  which  would  not 
be  produced  if  the  rent  were  a  debt. 

As  this  was  aft  assignment  for  the  benefit  of  creditors,  and 
there  was  certainly  no  debt  due  by  the  assignors  in  respect  of 
the  rent  which  became  payable  after  Ctetober  1st,  1870,  the 
landlord  was  not  entitled  to  a  dividend  thereon. 

The  exceptions  are  dismissed. 

[Legal  Gazette,  Oct  20, 1871,  Vol.  3,  p.  S4i.] 


Court  of  Common  Pleas,  Philadelphia  County. 


ESLER  T.  PETERSON. 

A  lien  filed  vpon  Decetnber  2d,  for  •  claim  dated  June  2d,  is  within  the  t\x  months 
required  by  the  mechanfce'  lien  law,  the  first  day  being  excluded  and  the  last  day 
fai(daded  in  the  six  months. 

Rule  to  strike  off  mechanics*  lien  claim. 

Opinion  of  the  court  by  Pbircb,  J.  Delivered  October  14th, 
1871. 

It  ought  to  be  considered  as  settled  law  in  Pennsylvania,  that 
if  an  act  is  to  be  done,  or  a  date  computed  after  another  given 
date,  that  the  first  day  is  to  be  excluded  and  the  last  included. 
Cromelien  v.  Brink,  5  Casey,  522;  JDuffy  v.  OffdeUj  14  P.  F. 
Smith,  240, 

The  mechanics'  lien  law  enacts  that  "  every  such  debt  shall 
be  a  lien  as  aforesaid  until  the  expiration  of  six  months  after 
the  work  shall  have  been  finished,  or  materials  furnished." 
The  last  item  of  charge  in  this  claim  was  June  2d,  1870,  and 
the  claim  was  filed  December  2d,  1870.  Excluding  the  first 
day  and  including  the  last,  a9cording  to  the  rule,  this  wa«  in 
time.  As  was  illustrated  in  Cromelien  v.  Brink,  if  the  act  re- 
quired that  the  claim  should  be  tiled  one  day  after  the  work 
bad  been  finished  or  materials  famished,  it  could  scarcely  be 
said  that  a  day  had  been  given  if  a  court  should  decide  that 
the  claim  roust  be  filed  on  the  same  day  on  which  the  work 
was  done  or  materials  Yurnished. 

The  rule  is  discharged. 

[Legal  Gasette,  Oct.  20, 1871,  Vol  8,  p.  8M.] 
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Court  of  Common  Pleas,  Philadelphia  County. 

_  i 

HENRINO  &  CO.  T.  DITTMAN. 

A  demmrer  to  a  declaration  which  arerred  a  promiae  by  the  defendant  to  the  plain- 
tiffs to  pay  a  debt  of  an  oilier  person  on  consideration,  that  the  plaintiffs  wonid 
cease  to  prosecnte  a  certain  action  bron^ht  by  them  against  that  person  for  the 
debt,  but  which  did  not  aver  that  said  promise  was  in  writing,  is  sustained,  the 
act  of  April  <^6th,  1855,  requiring  such  promise  to  be  in  writing  in  order  to  sustain 
an  action. 

Demurrer  to  declaration. 

Opinion  of  the  court  by  Peibge,  J.  Delivered  October  14th, 
1871. 

The  plaintiffs  declared  that  the  defendant,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendant,  would 
cease  to  prosecute  a  certain  action  brought  by  them  against 
one  Wm,  L.  Carpenter,  and  which  was  then  pending  before 
Alderman  Allison,  for  the  sum  of  $99.50,  for  a  debt  due  by 
Baid  Carpenter  to  said  plaintiffs,  and  would  stay  all  farther 
proceedings  therein,  undertook  and  promised  the  plaintiffs  to 
pay  them  the  said  debt  and  the  costs  of  such  action.  And  the 
plaintiffs  aver  that  they,  confiding  in  the  said  promise  of  the 
said  defendant,  did  then  cease  to  prosecute  the  said  action,  and 
have  thence  hitherto  stayed  all  further  proceedings  therein, 
whereof  the  defendant  had  notice,  Ac. 

To  this  declaration  the  defendant  has  demurred  that  the  said 
plaintifis  allege  or  promise  by  the  defendant  to  the  plaintiffs  to 
pay  the  debt  of  the  said  Wm.  L.  Carpenter,  without  averring 
that  said  promise  was  in  writing. 

The  question  raised  by  this  demurrer  is  whether  the  promise 
alleged  to  have  been  made  by  the  defendant  is  required  to  have 
been  made  in  writing. 

The  act  of  26th  April,  1855,  declares  that  "  'No  action  shall 
be  brought  whereby  to  charge  any  executor  or  administrator 
upon  any  promise  to  answer  damages  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt  or  default  of  another  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by  him 
authorized." 

What  constitutes  a  promise  to  pay  the  debt  of  another  within 
the  meaning  of  the  statute  has  been  well  considered  by  Strong, 
J.,  in  the  case  of  Maide  v.  Bueknelly  14  Wright,  89.  There 
seems  to  be  at  least  four  principal  classes  of  cases  where  the 

Eroinise  to  pay  the  debt  of  another  need  not  be  verified  by 
eing  reduced  to  writing  and  signed  by  the  promisor. 
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Ist.  Where  the  debt  is  an  absolute  purchase  by  the  promisor, 
80  as  to  leave  in  the  promisee  no  claim  of  right  or  title  to  the  debt. , 

2d.  When  there  is  an  extinguishment  of  the  debt,  and  the  new 
promise  is  accepted  in  lieu  of  the  claim  on  the  original  debtor. 

8.  When  there  is  a  transfer  to  the  promisor  of  a  f^nd  for 
the  payment  of  the  debt,  or  property  or  securities  charged  with 
its  payment. 

4th.  When  there  was  some  liability  of  the  promisor  or  his 
property,  independent  of  his  express  promise ;  or  that  he  had 
Decome  the  actual  debtor,  so  that,  as  between  him  and  the  ori- 
ginal debtor,  the  superior  liability  was  his. 

Is  the  promise  in  this  case  within  either  of  these  classes  of 
cases?  The  promiae  was  to  pay  the  debt  and  costs,  if  the 
plaintiff  would  cease  to  prosecute  the  action  then  pending,  and 
would  stay  all  further  proceedings  therein.  This  promise  of 
the  defendant  did  not  constitute  a  purchase  of  the  debt ;  nor 
was  it  an  extinguishment  of  it.  It  was  not  a  transfer  to  the 
defendant  of  any  fund,  or  security,  or  property  for  the  payment 
of  the  debt ;  and  there  was  no  original  or  inherent  liability  in 
him  to  pay  it.  At  the  most  it  was  an  undertaking  by  the  de- 
fendant to  pay  the  debt,  if  the  plaintiff  would  forbear  and  cease 
to  prosecute  a  particular  remedy  which  he  was  then  pursuing 
against  the  original  debtor.  This  left  the  debtor  liable  to  the 
putintiff  in  a  new  action,  if  he  should  think  proper  to  bring  it, 
03  there  was  a  continued  liability  in  the  original  debtor  to  thq 
plaintiff*.  This  promise,  therefore,  no  matter  how  binding  in 
foro  i^nsdenticBj  is  within  the  meaning  of  the  statute. 

The  demurrer  is  sustained. 

[Legal  Garotte,  Oct  SO,  1871,  Voir  S,  p.  844.] 


Court  of  Common  Pleas,  Philadelphia  County. 

I9  DlYOaCB. 


MURPHY  T.  MURPHY. 

1.  Dlscontlnnance  of  •  tnit  for  diyorce  must  •IwayB  be,  by  4xpre$i  1mt6  of  the 

eomt. 
9.  A  second  libel  in  divorce  being  filed,  without  any  entry  00  the  record  showing  that 

there  was  a  diacontinoance  of  proceedings  on  the  first  libel,  the  conrt  wUl  not 

•How  the  entry  of  such  discontinuance  as  of  a  day  anterior  to  the  bringing  of  the 

second  salt. 
8.  The  conrt  mnst  be  satisfied  that  every  mle  of  its  own  has  been  strictly  followed, 

and  erery  reqniremeut  of  the  law  has  been  established  by  proof,  before  they  can 

decree  a  *dlTor>ce. 

Opinion  by  Allison,  P.  J.    Delivered  October  2l8t,  1871. 

l^e  libellant,  John  Murphy,  commenced  proceedings  against 
his  wife,  Delia  Murphy,  for  a  devorce  a  vinculo^  on  the  eronnd 
of  adultery,  alleged  to  have  been  cpn^mitted  by  the  wi&p    To 
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this  proceedinof  she  appeared  by  counsel,  and  between  the  24th 
of  January,  1870,  when  the  libel  was  filed,  and  the  23d  of  Sep- 
tember following,  various  rules  were  taken  and  orders  made,  of 
all  of  which  the  libellant  had  notice,  and  to  which  he  ap- 
jjcared ;  these  rules  and  orders  had  relation  to  the  payment  of 
counsel  fee,  and  alimony  pendente  lite  and  of  attachment  to  en- 
force obedience  to  the  orders  made  against  libellant,  all  of  which 
he  resisted  step  by  step. 

The  record  also  shows  that  libellant  proceeded,  under  the 
rules  of  court,  to  issue  the  cause,  and  entered  a  rule  on  respond- 
ent to  answer  within  thirty  days,  which  answer  was  put  in 
June  6th,  1870,  Interrogatories  were  filed  and  each  party  ex- 
hibited a  list  of  the  names  and  residences  of  witnesses,  to  whom 
they  were  to  be  addressed. 

On  the  25th  of  June,  1870,  an  examiner  was  appointed  to 
take  the  testimony  in  the  cause,  and  here  the  case  seems  to 
have  rested  until  the  6th  of  July,  1871,  when  a  rule  on  the 
libellant  was  entered  for  an  attachment  for  non-payment  of  ar- 
rears of  alimony. 

The  records  of  our  court  also  show  that  on  the  14th  of  Janu- 
ary, 1871,  the  same  libellant  filed  a  second  libel  against  his  wife 
for  divorce,  on  the  ground  of  desertion,  which  proceeding  is 
entitled  as  of  March  term,  1871,  No,  89.  In  this  cause  there 
was  a  rule  to  an8^^'c^,  answer  filed,  and  an  examiner  appointed, 
and  on  the  8th  of  July,  1871,  a  rule  was  entered  on  the  libel- 
lant to  show  cause  why  respondent  sjiould  not  be  allowed  to 
file  a  supplemental  answer,  setting  up  the  pendency  of  the  pro- 
ccedinors  first  instituted  as  of  March  term,  1870,  Iso.  46,  in  bar 
of  the  last  suit.  This  rule  and  the  rule  for  an  attachment  have 
been  argued,  and  are  both  to  be  considered.  Of  the  first  suit 
there  was  no  discontinuance,  though  it  is  asserted  that  the  coun- 
sel of  the  respondent  consented  to  a  discontinuance,  and  upon 
the  face  of  this  agreement  of  counsel  the  second  suit  was  com- 
menced. 

We  are  wholly  without  proofs  to  support  the  alleged  agree- 
ment. The  record  does  not  show  an  attempt  to  carry  it  into 
effect  by  any  entry  that  can  be  construed  into  an  eflTort  even  to 
get  the  first  suit  out  of  the  way  before  commencing  the  second 
one.  Nor  is  it  pretended  that  there  was  any  motion  or  rule 
upon  which  to  obtain  the  leave  of  the  court,  or  that  such  leave 
was  asked  and  obtained.  It  is  settled  law  in  Pennsylvania  that 
a  discontinuance  must  be  founded  on  the  express  or  implied 
leave  of  the  court ;  Bank  v.  McAllister ^  6  W.  &  S.  149 ;  Satne  v, 
WagneVj  6  W.  A  8.  147 ;  and  it  will  not  be  permitted  where  it 
will  give  the  plaintiff  an  advantage,  or  tend  to  oppress  a  de- 
fendant ;  Bank  v.  Fishery  1  R,  841.  The  same  principle  is  held 
in  Bekhier  v.  Gansdl^  4  Bur.  2502.    See  also  Pollock  v.  Holly  3 


Murphy  v.  Murphy.  SOT 


Y  42;  Broom  v.  Fox,  2  Y  581.  So  in  McCullough  v.  McCuU 
lough^  1  Bin.  214,  where  suit  was  brought  in  Dauphin  county, 
in  which  defendant  resided,  and  was  discontinued  without  ex- 
press leave,  and  another  suit  commenced  for  the  same  cause  of 
action  in  Philadelphia,  the  home  of  the  plaintiff,  the  court  re- 
fused to  sanction  the  discontinuance  because  it  gave  to  plaintiff 
an  advantage,  and  subjected  defendant  to  an  inconvenience, 
which,  they  said,  was  contrary  to  justice  and  equity.  In  ordi- 
nary cases  a  plaintiff  in  Pennsylvania  may,  without  formal 
leave  of  the  court,  on  payment  of  costs,  discpntinue  his  action. 
This  is  a  lone  established  practice  with  us,  and  is  equivalent  to 
a  side  bar  rule  in  England  for  leave  to  discontinue,  which  is,  of 
course,  before  verdict,  or  argument  on  demurrer,  or  execution 
of  incjuiry.  2  Arch,  Prac.  208.  But  such  entry  of  discontinu- 
ance IS  always  with  us,  subject  to  be  stricken  off  upon  cause 
shown.  Where  the  propriety  of  the  discontinuance  is  con- 
tested it  must  have  the  sanction  of  the  court. 

Upon  the  assertion  that  the  then  counsel  of  the  respondent 
in  this  cause  agreed  to  discontinue  the  first  proceeding,  we  are 
asked  to  allow  the  entry  to  be  made  now  as  of  then.  To  this  the 
respondent  objects,  because  she  never,  as  she  swears,  consented 
to  such  discontinuance.  She  says  that  upon  applying  to  her 
counsel  for  the  alimony,  she  was  informed  by  him  that  her 
husband  had  "  given  up "  the  suit  for  divorce,  and  that  he 
would  pay  her  no  more  money ;  and  that  being  without  sup- 
port for  herself  and  child,  she  then  applied  to  the  guardian^  of 
the  poor  for  relief ;  this  she  says  was  in  ignorance  of  her 
rights ;  that  she  cannot  read  and  was  not,  therefore,  able  to 
protect  herself,  and  that  when  the  second  subpoena  in  divorce 
was  served  upon  her,  she  gave  it  to  the  solicitor  of  the  guardi- 
ans of  the  poor,  who  said  he  would  attend  to  it  for  her.  The 
conclusion  of  her  sworn  statement  is,  that  she  has  always  been 
desirous  that  the  first  suit  should  be  tried,  confident  that  she 
could  clear  her  character  from  the  charge  upon  which  it  was 
based.  And  that  she  was  ready  to  meet  the  issue  which  the 
husband  had  tendered,  is  shown  by  the  fact  that  she  filed  in 
the  cause  a  list  of  the  names  of  witnesses,  whom  she  intended 
to  examine  to  disprove  the  serious  charge  of  adultery. 

Does  the  case  as  it  thus  stands  require  us  to  grant  the  request 
of  the  libellant,  and  allow  the  entry  of  discontinuance  to  be 
placed  upon  the  record  as  of  a  day  anterior  to  the  bringing  of 
the  second  suit?  We  think  that  it  does  not;  first,  because 
there  is  no  proof  of  the  agreement  of  counsel ;  and,  second,  if 
the  agreement  imd  been  put  in  writing  (if  one  ever  existed),  and 
entered  of  record,  without  the  consent  of  the  respondent,  we 
would  feel  ourselves  required  to  strike  it  off.  If  this  was  a  suit 
for  the  recovery  of  money,  the  principle  established  by  the 
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decided  cases  would  require  us  to  see  that  no  wrone  was  done 
to  the  defendant,  or  no  unfair  advantage  taken  by  the  plaintff 
by  a  discontinuance  entered  without  formal  leave. 

But  what  shall  we  say  of  a  proceeding  which  is  far  more  than 
an  ordinary  suit  at  law;  which  has  for  its  object,  not  the  en- 
forcement of  a  contract  for  the  recoverv  of  money  or  of  lands, 
but  which  asks  for  the  dissolution  of  the  most  sacred  of  all  the 
relations  into  which  parties  can  enter ;  which,  more  than  all 
others,  affects  the  welfare  not  only  of  husband  and  wife,  but  of 
the  helpless  and  innocent  fruit  of  the  marriage  as  well.  The 
rule  regulating  discontinuance  of  actions  at  law,  applies  with 
tenfola  force  to  a  proceeding  instituted  by  husband  or  wife,  to 
obtain  a  dissolution  of  the  relation  of  marriage,  because  of  such 
proceedings  the  law  does  not  give  to  the  parties  a  control  by 
their  own  agreement;  the  statute  forbidding,  as  it  does,  the 
institution  even  of  such  a  suit  by  consent  or  collusion ;  and 
when  once  commenced,  courts  step  in  and  assume  the  regulation 
of  every  detail  of  the  proceeding,  which  is  supervised  with  so 
much  care,  that  little  or  nothing  is  taken  by  confession  or  agree- 
ment; every  essential  part  of  the  case  is  required  to  be  estab- 
lished by  proof;  the  fact  of  marriage  falls  under  this  rule ;  nor 
is  the  ground  of  divorce,  as  set  up  m  the  libel,  taken  by  confes- 
sion, but  evidence  must  be  produced  to  prove  the  sufficiency  and 
the  truth  of  the  charges ;  tne  court  must  be  satisfied  that  eveiy 
rule  of  its  own  has  oeen  strictly  followed,  and  every  require- 
ment of  the  law  has  been  established  by  proof  before  they  can 
decree  a  divorce. 

This  is  founded  on  the  principle  that  there  are  substantially 
three  parties  to  every  such  proceeding;  society  has  an. interest 
in  ever^  consummated  contract  of  marriage.  Upon  this  insti- 
tution it  is  indeed,  to  a  great  extent,  founded  ;  marriage  being 
a  contract  having  its  origin  in  the  law  of  nature,  antecedent 
to  all  civil  institutions,  but  adopted  by  political  society,  and 
charged  thereby  with  various  civil  obligations,  upon  the  fulfil- 
ment of  which  its  welfare,  if  not  its  actual  existence,  in  a  great 
measure  depends.  Story,  in  his  Conflict  of  Laws,  sects.  109,  111, 
characterizes  it  as  the  most  important  of  all  human  transac- 
tions, and  as  the  basis  of  the  whole  fabric  of  civilized  society. 
Though  it  is  called  a  contract,  it  is  much  more  than  a  contract ; 
the  parties  who  make  it  cannot  by  their  agreement  dissolve  or 
unmake  it — it  is  subject  to  municipal  regulation,  over  which 
they  have  no  control,  by  a  declaration  of  their  mere  will.  It 
has  been  well  said,  that  marriage  being  much  more  than  a 
mere  contract,  and  depending  on  the  sovereign  will,  is  not  em- 
braced in  the  constitutional  interdict  of  legislative  acts  impair- 
ing the  obligation  of  contracts.  The  obligation  is  created  by 
public  law,  subject  to  the  public  will,  ana  not  to  that  of  the 
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parties.  7  Dana,  181.  For  this  reason,  the  sovereign  |)owcr  in 
the  State  may,  with  or  without  the  consent  of  both  parties 
abrogate  it. 

If  this  is  the  true  light  in  which  to  regard  the  relation  of 
marriage,  how  apparent  is  it  that  every  movement,  whether  it 
be  of  advance  or  retreat,  in  a  suit  to  dissolve  it,  should  be 
watched  over  by  the  court,  so  that  it  may  be  seen  that  the  gen- 
eral interests  of  society  as  well  as  the  most  sacred  rights  of  the 
parties  are  carefully  guarded.  The  latter  reason  applies  with 
great  power  to  the  case  before  us.  The  respondent  is  charged 
with  the  most  serious  of  all  charges  that  can  be  committed 
against  the  marriage  relation,  and  against  her  character  as  a 
woman  and  a  wife,  affecting  not  her  only  but  also  her  offspring. 
She  has  put  herself  on  her  oath  upon  a  denial  of  its  truth,  and 
prepares  to  prove  its  falsity  as  she  affirms.  Shall  the  husband 
who  has  thus  put  on  record  this  charge  be  allowed,  against  her 
protest,  to  abandon  it  without  giving  to  her  an  opportunity  to 
disprove  it  ?  To  allow  this  to  be  done  would  be  to  inflict  on 
her  an  act  of  hardship  and  of  injustice  as  welL  We  therefore 
refuse  the  application  for  the  entry  of  discontinuance  and  allow 
the  supplemental  answer  to  be  filed  in  the  second  suit,  mak- 
ing absolute  also  the  rule  of  July  6th,  1871,  for  an  attachment 
for  non-payment  of  alimony,  the  amount  of  arrears  to  be  deter- 
mined on  the  return  of  the  attachment. 

Leonard  R.  Fletcher.^  Esq.^  for  libellant. 

Joseph  T  Ford^  Esq.^  for  respondent. 

[Legal  Gazette,  Oct  27, 1871,  Vol.  8,  p.  M7.] 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 


McFILLm  V.  THE  BAKE  et  aL 

If  A  defendant  cbooMs  to  •nswer  a  blU  in  eqtt!ty,  atthoogli  <m  demurrer  to  the  bill  It 
would  have  beeujUsmisaed,  he  must  answer  foilj. 

Motion  to  dissolve  injunction. 

Opinion  by  Pbikcb,  J.    Delivered  October  28th,  1871. 

lliis  was  a  bill  filed  for  discovery  in  aid  of  a  defence  to  an 
action  of  law  on  a  bond  in  the  District  Court  for  the  city  and 
county  of  Philadelphia,  to  reform  the  bond,  and  to  restrain  the 
defendants  from  proceeding  in  said  action.  That  court  has 
ample  power  to  compel  a  discovery  of  facts,  material  to  a  just  de- 
termination of  issues  in  suits  at  law  brought  in  said  court,  and 
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any  defence  which  the  defendant  in  that  suit,  who  is  plaintiiF 
in  this  bill,  could  make  in  equity,  under  the  rules  and  practice 
of  the  court,  could  be  made  as  available  for  his  defence  as  if  it 
had  first  been  established  in  a  court  of  equity.  That  court  then 
has  ample  jurisdiction  both  for  discovery  and  defence  in  the 
suit  brought  against  the  complainant. 

And  upon  demurrer  to  the  bill,  or  plea,  or  answer  setting 
forth  the  jurisdiction  of  the  District  Court,  this  bill  would  have 
been  dismissed. 

But  the  defendants,  instead  of  setting  up  this  defence  to  the 
bill,  have  filed  answei^ ;  and  it  is  a  well  established  principle 
of  equity  that  if  a  defendant  submits  to  answer,  he  must 
answer  fully.    Story's  Equity  Pleadings,  §  606. 

Exceptions  have  been  filed  by  the  pTaintiif  to  the  answers  of 
certain  of  the  defendants,  and  the  only  remaining  question  at 
this  stage  of  the  proceeding  is,  whether  these  exceptions  have 
been  well  taken. 

In  looking  into  the  answers  of  the  bank,  we  think  that  the 
answer  to  the  first  interrogatory  is  insuflicient,  in  not  setting 
forth  whether  Samuel  J.  McMuUan  was  re-elected  cashier  of  the 
bank,  and  if  so,  when,  and  how  often. 

The  answer  to  the  second  interrogatory  is  insufficient,  in  not 
setting  forth  the  date  when  the  bond  of  the  said  Samuel  J.  Mc- 
Mullan  was  approved,  and  whose  names  were  then  affixed  thereto 
as  securities. 

The  answer  to  the  fifth  interrogatory  is  insufficient,  in  not 
setting  forth  with  sufficient  certainty  and  particularity  the  de- 
faults with  which  the  said  Samuel  J.  McMuUan  is  cnarged ; 
and  when  each  item  thereof  was  firet  known  or  discovered  by 
any  officer  or  employee,  or  committee  of  said  bank. 

The  answer  to  the  sixth  interrogatory  is  insufficient,  in  not 
averring  that  the  committees  named  were  the  examining  com- 
mittees appointed  under  section  21,  of  the  by-laws  of  the  bank, 
and  in  not  showing  the  dates  of  their  appointment  relative  to 
the  occurrence  of  the  alleged  defaults. 

The  exceptions  to  the  answers  of  Samuel  Miller  and  Bayard 
Robinson  are  dismissed,  and  the  injunction  is  continued  until 
the  answers  of  the  bank  are  completed  and  the- further  order 
of  the  court. 

[Legal  Gftietle,  Not,  S,  1871,  VoL  S,  p.  960.]  ^ 
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Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 


WINDRIM  V.  CITY  OF  PHILADELPHIA. 

In  answer  to  ■  pnblUhed  call  of  a  cnmmUtee  of  conncils  of  the  city  of  Philadelphia, 
the  plaintiff,  an  archlt«ct,  furnished  plans  for  a  building  to  be  nsed  as  a  house  of 
correction,  which  plans  were  approved  by  councils,  and  the  plaintiff  with  the  con- 
vent of  the  committee,  took  charge  of  tiie  bnlldins;  as  architect  and  superintendent, 
and  proceeded  with  its  erection.  Sometime  afterwards  the  plaintiff  notified  coun- 
cils, that  unless  his  tonus  of  compensation  (as  proposed  by  him)  were  acceeded 
to,  he  wonld  consider  himself  '*  released  from  all  further  obliTition  to  the  city,  and 
cease  perforniins:  any  further  duties  as  architect  of  the  Houae  of  Correction  ;'* 
whereupon  councils  elect.;d  anot^tor  architect  to  proceed  with  the  work.  Upon  a 
bill  In  equity  filed  praylni;  for  an  injunction  to  restrain  the  new  architect  from  pro- 
ceedim;  with  the  work,  and  claiming  that  the  plaintiff  Is  eu titled  to  the  office,  and 
also  claiming  compensation  for  servicea  and  the  recovery  of  his  "plans,"  the 
courtAtfW: 

1.  There  bcinGT  no  express  asrreement  or  contract  between  the  plaintiff  and  the  proper 
city  authorities,  and  it  being  doubtful  if  a  committee  of  councils,  without  the 
^utliority  of  councils  first  expressed  in  legal  form,  can  make  an  agreemeot,  which 

'  wottld  oblige  the  city  to  pay  a  large  sum  of  money,  the  injunction  cannot  be 
granted. 

9.  The  court  entertain  irrave  doubts  of  the  right  of  the  plaintiff  to  equitable  relief  in 
recoTerinsr  his  "  plans,"  and  as  the  rierht  to  relief  must  be  clear  and  certain,  and 
the  necessity  urgent,  upon  this  doubt  the  prayer  of  the  bill  fails. 

8.  The  House  of  Correction  being  a  "  public  work  in  progress  of  erection,"  the  act 
of  April  8th,  1S46,  is  conclusive  against  the  power  of  the  court  to  grant  the  injunc- 
tion. 

4.  As  the  plaintiff's  claim  for  compensation  appears  very  large,  and  its  reasonable- 
ness is  doubted,  the  court  would  feel  bound  to  refer  the  question  of  value  of  his 
services  to  a  Jury,  which  affords  a  further  reason  for  refusing  the  injunction 
prayed  for. 

Richard  J.  Dobbins  and  Frank  Furness,  defendants. 
Opinion  by  Allison,  P.  J.     Delivered  October  28th,  1871. 

The  plaintiiF  claims  that  he  was  employed  or  appointed  by 
the  city  of  Philadelphia  to  the  office  of  architect  of  the  House 
of  Correction  and  Employment,  which  the  city  is  now  erecting, 
under  the  authority  of  an  act  of  the  Legislature  approved  April 
14th,  1868. 

This  claim,  as  plaintiiF  has  stated  it  in  his  bill,  is  founded  on 
the  fact  that,  under  a  resolution  of  councils,  the  committee  on 
House  of  Correction  advertised  for  plans  and  specifications  for 
the  building  which  it  was  proposed  to  erect,  which  advertise- 
ment contained  the  following  statement :  "  The  first  premium 
for  the  first  and  best  plan  will  be  $800 ;  the  second  premium 
for  the  second  best  plan  will  be  $400 ;  and  the  third  and  last 
premium  for  the  thini  best  plan  will  be  $200." 

In  answer  to  this  published  call  of  the  committee,  the  plain- 
tiff furnished  plans,  sections,  and  elevations,  designed  by  him- 
self, for  the  proposed  building,  to  which  were  added  explana- 
tions and  descriptions.  This  plan  was,  on  June  7th,  1870,  by 
resolution  of  councils  approved,  and  Mr.  Windrim  was  paid  the 
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sum  of  $800.  It  appears  by  the  bill  that  plaintiff  performed 
serviced  as  arohitect  and  superintendent^  at  the  reouest  of  the 
coTimittee,  or  with  their  knowledge,  preparing  specifications  and 
superintending  the  work;  that  he  notified  the  committee  that 
his  terms  for  drawings  and  general  superintendence  would  be 
fivj  per  cent,  on  the  cost  of  the  structure. 

The  committee  and  the  architect  seemed  to  have  progressed 
harmoniously  with  the  work  until  the  4th  of  May,  1871,  when 
councils,  by  resolution,  directed  the  committee  to  report  to 
them,  among  other  things,  whether  any  architect  had  charge 
pr  supervision  of  the  work,  and  if  so,  who  and  by  what  authority 
appointed,  and  what  compensation  was  to  be  paid  to  him.  On 
the  27th  of  June,  following,  the  committee  reported  that  plain- 
tiff had  been  in  charge  of  the  building  as  architect  and  superin- 
tendent since  its  commencement,  with  the  knowledge  and  assent 
of  the  joint  committee,  but  that  no  compensation  had  been 
agreed  upon  for  his  services. 

Two  days  thereafter  plaintiff  sent  to  councils  a  communica- 
tion in  which  he  said  that  "  Unless  my  terms,  as  modified,  are 
acceded  to  (8  per  cent.^,  I  shall,  after  this  da^,  consider  myself 
released  from  all  furtner  obligation  to  the  city,  and  cease  per- 
forming any  further  duties  as  architect  of  the  House  of  Oorpeo* 
tion." 

The  bill  recites  in  detail  the  general  stages  of  the  controversy 
which  followed,  and  the  election  by  councils,  on  the  27th  df 
September,  of  Frank  Furness  to  the  position  of  architect. 

Mr.  Windrim  claims  under  the  case  as  laid  in  his  bill  that 
he  is  entitled  to  the  office  to  which  Mr.  Furness  has  been 
elected,  Ahd  pravs  an  injunction  as  against  him ;  and  that  all 
the  defendants  be  Enjoined  against  the  Use  of  the  plans  and 
specifications  aforesaid,  of  which  he  is  the  author;  itnd,  fur- 
tner, that  he  may  be  decreed  to  be  the  duly  appointed  architect 
of  the  building ;  that  councils  shall  be  ordered  to  provide  by 
ordinance  for  tlie  execution  of  a  contract  with  him  as  architect, 
or,  that  on  failure  to  do  so,  they  be  decreed  to  pay  to  him  an 
amount  equal  to  five  ^r  cent,  on  the  contract  price  of  ^6 
work. 

There  are  several  satisfactory  reasons  for  refusing  the  injullo^ 
tion  which  is  asked  by  the  plaintiff. 

His  asserted  right  to  be  placed  in  the  po(iitiOii  to  which  h^ 
ttiakes  claim  is,  when  viewed  in  the  most  favorable  aspect  for 
him,  an  uncertain  and  a  doubtful  right.  It  is  founded  on  thd 
fkct  that  his  plan  was  adopted  by  the  city,  that  the  building  to 
be  constructed  is  in  accordance  with  it,  and  that  he  rendered  aet^ 
Vice  to  architect  and  Superintendent,  with  the  sanction  of  thts 
<j6mmittee,  from  the  7th  of  June,  1870,  to  some\there  about  the 
date  of  the  election  of  Mr.  t'urneto.    The  plaintiff  admits  that 
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the  councils  of  the  city  never,  with  the  approval  of  the  mayor, 
tnade  a  contract  with  him  to  act  as  architect ;  and,  that  there 
is  not,  for  this  reason,  a  valid  ordinance  or  joint  resolution  by 
virtue  of  which  he  can  support  his  claim  to  the  office.  We  are 
by  no  means  clear  that  in  the  absence  of  such  action  by  coun- 
cils and  the  mayor  that  a  Valid  contract  could  be  made,  such  as 
would  be  enforced  at  law  or  in  equity. 

The  power  of  a  committee  to  make  an  agreement,  which 
\vould  oblige  the  city  to  pay  a  large  sum  of  money  without  the 
authority  of  councils  first  expressed  in  legal  form,  may  not  be 
taken  as  a  conceded  proposition.  The  extent  of  the  power  of 
a  committee  must  be  determined  upon  mature  consideration  of 
the  eftect  and  bearing^  of  the  various  acts  of  Assembly,  incor- 

'  porating  the  city  of  Philadelphia,  together  with  others,  which 
define  and  limit  the  power  of  the  municipal  body,  to  expend 
or  authorize  an  expenditure  of  the  public  money.  There  is  the 
act  of  1856,  which  requires  the  purpose  or  "object"  of  an  ordi- 
nance appropriating  moneys  to  be  stated  in  the  ordinance ;  the 
act  of  1856  which  commands  the  items  to  be  specified  or  item- 
ized ;  the  act  of  February  2d,  1854,  which  forbids  members  of 
councils  or  committees  performing  executive  duty,  and  the 
law  which  requires  councils  to  first  appropriate  money  before 
][)aying  a  claim  against  the  city. 

These,  and  periiam  other  acts,  have  their  bearing  upon  the 
pKoint  suggested,  and  are  all  independent  of  the  abstract  ques«> 
tion  of  the  power  of  a  committee  to  make  a  contract  for  thd 
payment  of  money  by  the  city,  by  virtue  of  an  implied  author- 
ity, which  they  may  claim  to  exercise  as  the  agents  of  the 
municipality.  But  in  this  case  there  is  no  express  agreement 
set  up ;  the  plaintiff  says  he  notified  the  committee  that  his 
terms  for  drawings  and  general  suparintendence  would  ba 
five  per  cent,  on  the  cost  of  the  building.  This  proposition,  the 
committee  in  their  report  to  councils,  say,  in  effect,  had  not 
b^n  assented  to  by  them ;  their  statement  is  that  no  compen- 

*  sation  had  been  agreed  upon.  We  have  in  this  case,  therefore, 
not  even  an  attempt  on  tne  part  of  the*committe6,  to  make  an 
express  agreement  with  the  plaintiff,  and  he  therefore  stands  on 
the  Implication  which  fiows  from  the  facts  as  we  have  stated 
them.  These  facts  are  the  notice  which  plaintiff  gave  to  the 
committee  of  his  demand,  and  that  for  a  year  or  more,  with 
their  knowledge  and  approval,  he  acted  as  architect  and  super- 
intendent. That  the  plaintiff  has  a  just  claim  to  be  compensated 
for  the  value  of  his  services  to  the  extent  to  which  he  rendered 
them,  will  scarcely  be  denied ;  but  whether  it  can  be  enforced 
as  a  legal  demand,  remains  to  be  determined  hereafter. 

Nor  do  we  feel  assured  that  the  other  ground  upon  which  the 
plaintiff  rests  this  part  of  his  case  dtn  be  successfully  main- 
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tained.  He  asserts  that  the  acceptance  of  his  plans  and  drawings 
by  the  city,  and  their  use  in  the  construction  which  the  city 
is  carrying  on,  is  a  wrong  done  to  him,  unless'  he  is  employed 
as  architect,  and  that  the  plans  remain  his  Individ uar property. 
The  affidavits  of  a  number  of  the  most  eminent  architects  of 
the  city  have  been  presented  to  support  this  proposition.  They 
say  it  is  a  usage  of  custom  with  tliera  that,  in  the  absence  of 
an  express  stipulation  to  the  contrary,  the  plans  and  drawings 
remain  the  property  of  the  architect,  whether  a  price  is  or  is 
not  advertis^  to  be  paid  for  them.-  In  other  words,  that  it  is 
for  the  mere  design  or  invention  of  the  artist  that  the  premium 
is  paid. 

This  majr  hereafter  be  determined  to  be  the  law  of  this  case ; 
but  if  so,  it  will  certainly  be  a  surprise  to  many.  No  decision 
was  cited  in  wliich  this  usage  had  been  sustained,  and  we  are 
not  prepared  on  the  hearing  of  this  preliminary  motion,  to 
affirm  such  to  be  law,  supported  though  the  statement  is  by 
the  affidavits  of  so  many  skilled  architects.  It  may  be  an  ad- 
vantageous rule  for  them,  but  it  is  another  question  as  to  how 
far  the  public  are  bound  by  a  custom  recognized  by  the  profes- 
sion, but  never  vet,  we  believe,  incorporated  into  the  law  of  the 
land  by  legislation  or  by  binding  decision.  It  may  be  doubted 
whether,  when  a  price  is  oftcred  to  be  paid  as  a  premium  for  a 
plan,  it  would  not,  in  le^al,  as  in  common  understanding,  mean 
more  than  a  mere  privilege  of  looking  at  or  examining  the 
design. 

The  sum  of  $1,400  which  the  city  paid  as  a  premium  for  the 
three  best  plans  would  be  a  large  sum  to  give  if,  after  they  had 
been  examined  by  the  committee,  the  artists  had  been  per- 
mitted to  take  them  back  as  their  own  property.  That  such 
was  not  the  understanding  of  those  who  furnished  the  designs 
for  which  premiums  were  paid,  would  seem  clear  from  the  tact 
that  they  were  delivered  to  the  city,  in  whose  possession  they 
have  since  remained,  except  those  portions  which  were  made 
by  the  plaintiff,  and  which  he  subsequently  retained,  for  the 
recovery  of  which  the  city  has  directed  that  necessary  agen- 
cies should  be  employed.  Upon  this  part  of  the  plaintiff's 
case  we  entertain  grave  doubts  of  his  right  to  equitable  relief 
by  special  injunction,  and  upon  that  doubt  this  prayer  of  hia 
bill  fails.  At  this  stage  of  the  cause,  the  right  must  be  clear 
and  certain,  and  the  necessity  urgent  to  require  a  court  of 
equity  to  grant  an  interlocutory  injunction ;  such  is  not  this 
case,  and  tne  motion  for  this  reason  must  be  dismissed. 

If  to  this  be  added  the  fact  which  he  has  stated  as  a  part  of 
hiB  own  case,  that  he  abandoned  his  office,  notifying  councils 
that  unless  his  terms  were  acceded  to,  he  would  thereaiter 
cease  performing  any  further  duties  as  architect,  we  think  it 


WiNDEiM  V.  City  of  Philadblphia.  815 

safe  to  say  his  case  is  taken  out  of  the  region  of  doubt,  even  as 
to  his  right  to  be  declared  the  duly  constituted  architect  of  the 
building. 

But  if  there  was  any  question  as  to  what  it  is  our  duty  to 
do  with  this  application  for  an  injunction,  we  think  that  the 
act  of  the  8th  of  April,  1846,  P.  L.  272,  is  conclusive  against 
the  power  of  the  court  to  grant  it.  The  command  is  impera- 
tive "  that  no  courts  within  the  city  and  county  of  Philadel- 
phia shall  exercise  the  powers  of  a  court  of  chancery  in  grant- 
ing or  continuing  injunctions  against  the  erection  and  use  of 
any  public  work  of  au^  kind,  erected  or  in  progress  of  erec- 
tion, under  the  authority  of  an  act  of  the  Legislature,  until 
the  question  of  title  and  of  damages  shall  be  finally  decided 
by  a  common  law  court." 

The  House  of  Correction  and  Emplovment  is  a  public  work 
in  progress  of  erection,  under  the  authority  of  an  act  of  the 
Legislature.  We  are  asked  to  do  by  injunction  that  which 
would  operate  indirectly  to  stop  the  progress  of  the  erection. 
This  is  precisely  what  Judge  Sharswood,  in  Philadelphia  and 
Heading  Railroad  v.  Tlie  City  {Legal  Intelligencer^  October  6th, 
1871),  refused  to  do,  declining  to  follow  the  lead  in  this  direc- 
tion of  courts  of  eauity  in  England,  and  this,  we  think,  is 
solid  ground,  on  which  we  can  safely  stand.  The  binding 
force  of  the  act  of  1846  was  recognized  in  Flanigan  v.  The 
City  {Legal  Litelliaencer^  October  6th,  1871),  and  by  Chief  Justice 
Thompson,  in  tne  last  application  to  restrain  the  Building 
Commission  from  proceeding  to  erect  public  buildings  at  the 
intersection  of  Broad  and  Market  streets. 

If  this  act  of  1846  did  not  require  that  plaintiff's  claim  for 
damages  shall  be  finally  decided  by  a  common  law  court  before 
he  can  have  an  injunction,  we  are  inclined  to  hold  upon  the 
general  principle  that  where  a  full  remedy  at  law  is  afforded  to 
a  claimant,  he  has  no  standing  in  equity  ;  that  the  relief  which 
the  plaintiff  prays  for  could  not  in  this  form  be  granted.  The 
question  of  his  right  to  recover  against  the  city  could,  it  seems 
to  us,  be  settled  by  a  suit  at  law,  and,  if  so,  he  has  no  stand- 
ing in  equity;  but  without  deciding  this  point  definitely 
against  the  plaintiff,  if  he  chooses  to  take  risk  of  further  pro- 
ceeding in  this  suit,  we  will  grant  to  him  the  discovery  prayed 
for,  as  set  forth  in  the  50th  and  5l8t  sections  of  his  bills. 

TTpon  that  part  of  the  nlaintiff^s  prayer  for  relief  in  which 
he  asks  that  it  the  city  shall  refuse  to  enter  into  a  contract  with 
him,  they  shall  be  ordered  and  decreed  to  pay  t6  him  five  per 
cent  on  the  contract  price  of  the  building,  which  is  nearly  a 
million  of  dollars,  we  desire  to  say  that  before  making  such  a 
decree,  we  would  feel  bound  to  i^fer  the  question  of  uie  value 
of  his  services  to  a  jury.    The  compensation  which  plaintiff 
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asks  us  to  decree  to  him  amounts  to  nearly  $50,000,  which  is 
claiming  a  rate  of  remuneration  far  beyond  that  Which  is  paid 
for  any  other  kind  of  professional  services  in  this  country.  It 
would  make  Mr.  Winarim's  compensation,  including  the  $800 
already  paid  to  him,  nearly  $17,000  a  year  for  the  three  years 
allowed  for  the  completion  of  the  work;  and  when  it  is  t^ 
membered  that  this  was  not  for  the  whole  of  his  time,  but  that 
his  duties  would  occupy  probably  but  a  small  fraction  of  it,  we 
think  we  ous^ht  to  require  more  than  the  testimony  of  members 
of  the  profession,  as  to  the  rule  which  they  have  adopted  for  their 
guidance  to  require  us  to  adopt  it  as  a  standard  by  which  courts 
are  to  measure  the  compensation  of  an  architect.  Nor  should 
it  be  overlooked  that  plaintiff  claims  that  he  has  already  earned 
the  greater  part  of  the  $50,000  in  depigning  arid  inventing  the 
plan,  preparing  specifications,  and  detail  drawings,  &c.  The 
reasonableness  of  this  claim  we  are  not  prepared  to  admit, 
which  affords  us  a  further  reason  for  refusing  the  injunction 
prayed  for. 

Samuel  C.  Perkins^  Esq.^  for  plaintiff. 

Jff  M.  PkiUipSy  Thomas  J.  Worrell  and^  Constant  OuiUoti^  Esqs. 
for  defendants. 

[LegAl  GM«ito,  Kor.  S,  1871,  VoL  B,  p.  Uft.] 


Court  of  Common  Pleas,  Philadelphia  County. 

Ih  EqtrrrT. 

RIDpBLL  T.  HARMONY  FIRE  GOMPAKY. 

1.  The  namd  of  the  pUintiff  was  transferred  fh>m  the  list  of  active  members  to  that 
of  cootrtbuting  members  wWiout  notid€  to  htm,  and  npOD  application  to  hare  bIS 
name  restored  to  the  active  list  It  was  reftised. 

2.  Though  the  plaintiff  was  transferred  from  one  roll  of  members  to  another,  yet  he 
was  still  the  equal  of  every  other  member  in  his  right  to  all  the  essential  and  tan* 
damentSl  privileges  of  membership. 

8.  The  proposed  division  of  the  property  of  the  company  is  illegal ;  as  long  as  the 

oorporatlon  continues  to  exist,  the  property  of  the  company  must  be  preserved  tO 

subserve  the  general  purpose  and  interests  of  thS  body. 
4.  There  can  be  no  dissolntion  of  tha  oorporation  ezoept  in  the  mode  pointed  out  in 

the  act  of  1S66. 
5  if  the  money  wis  contributed  to  establish  a  charitable  nsS)  it  oaanot  be  distributed 

among  the  members  of  the  corporation. 

Opinion  by  Allison,  P.  J.    Delivered  October  S8th,  1871. 

The  plaintiff  in  this  bill  avers,  that  he  is  a  member  of  the 
Harmony  Fire  Company;  that  the  company  are  disbanding 
their  organization,  and  intend  distributing  the  proceeds  of 
their  remaining  real  and  personal  property,  among  certain 
members  of  the  company,  to  the  exclusion  of  the  plaintiff,  hav- 
ing struck  his  name  from  the  list  of  participatmg  members. 
Without  notice  and  without  hearing. 
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The  defendants  reply  to  the  statement  of  plaintiff's  bill,  ad- 
mitting that  they  are  a  duly  incorporated  company,  but  deny 
that  they  are  disbanding  their  organization.  Thev  confess  that 
they  have  sold  their  engine,  horses,  harness  and  hose  carriage, 
to  the  city,  but  assert,  that  the  $3,600  received  for  the  same, 
has  been  appropriated  to  the  payment  of  indebtedness,  incurred 
in  the  improvement  of  their  real  estate. 

The  material  admission  contained  in  the  answer  is,  that  the 
defendants  are  about  to  divide  208  shares  of  stock  of  the  Fire 
Association,  among  the  members  of  the  company,  entitled 
thereto,  and  they  intend  to  exclude  plaintiff  from  all  participa- 
tion in  the  proposed  distribution.  This  they  justify  on  the 
f  round,  that  under  a  by-law  of  the  company,  adopted  November 
st,  1869,  the  name  of  the  plaintiff  was  dropped  from  the  list 
of  active  members,  and  transferred  to  the  contributing  roll.  It 
is  not  averred  that  this  was  done,  with  notice  to  the  plaintiff, 
but  that  he  was  heard  before  a  committee  subsequently,  upon 
his  own  application,  to  have  his  name  restored  to  the  list  from 
which  it  had  bden  struck  off.  It  will  from  this  be  seen,  that 
the  intention  to  exclude  plaintiff  from  participation  in  the  pro- 
posed distribution  of  the  property  of  the  company,  is  defended 
upon  no  other  ground,  than  the  transfer  by  the  defendants  of 
the  name  of  the  plaintiff  to  the  list  of  contributing  members. 

The  by-laws  or  the  corporation  made  in  pursuance  of  a  gen- 
eral power  contained  in  tne  sixth  article  of  their  constitution, 
established  four  orders  of  membership  in  the  company :  Active, 
contributing,  life  and  honorary  members ;  each  order  or  divi- 
sion have  their  duties  as  well  as  their  rights  and  privileges  de- 
fined by  by-laws  and  these  having  been  established,  under  and 
deriving  their  authority  from  the  constitution,  are  to  be  read 
as  though  they  had  been  incorporated  into  the  fundamental,  or 
ground  law  of  the  company.  Whatever  rights  therefore  any 
member  of  the  company  may  possess  under  these  regulations, 
or  by-laws,  are  to  be  treated  as  constitutional  rights,  m  the  en- 
joyment of  which  they  are  to  be  protected  by  tlie  laws  of  the 
land,  and  of  which  they  cannot  be  deprived,  by  an  arbitrarv 
exercise  of  power  by  the  majority  of  the  members  of  the  com- 
pany. It  is  this  constitutional  ri^ht  which  the  plaintiff  in- 
vokes when  he  asks  the  interposition  of  this  court  by  injunc- 
tion. His  case  falls  under  the  head  of  equity,  jurisdiction,  to 
restrain  "acts  contrary  to  law,  and  prejudicial  *  *  *  *  to  the 
rights  of  individuals. 

The  defendants  admit  that  the  plaintiff  is  still  a  member  of 
the  corporation.  They  have  not  attempted  to  disfranchise  him 
by  expulsion,  and  the  case  as  it  stands  upon  the  bill  and  answer, 
is  more  like  an  attempted  amotion  of  an  officer  of  a  corporate 
body,  than  the  disfranchisement  of  a  member.   But  if  an  officer 
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be  removed  from  liis  office  for  good  cause,  he  may  still  continue 
to  be  a  member  of  the  corporation.  Misconduct  warrants  only 
an  amotion  from  that  particular  office  in  which  the  person  has 
misconducted  himself,  and  such  amotion  does  not  carry  with  it 
an  exclusion  from  the  freedom  or  the  incidental  rights  of  mem- 
bership. So  in  the  case  made  by  the  defendants  in  justification 
of  the  removal  or  amotion  of  the  plaintiff  from  the  list  of  active 
members,  cause  is  assigned,  which  if  true  in  fact,  might  justify 
their  action,  provided  it  was  done  upon  notice  to  the  plaintiff. 
But  it  does  not  follow  from  this,  that  the  plaintiff  is  not  still  a 
member  of  the  corporation  entitled  to  the  general  and  common 
privileges  of  the  body,  standing  in  the  corporation,  the  equal 
of  every  other  member  in  his  right  to  all  the  essential  and 
fundamental  privileges  of  membership.  If,  as  in  the  case  before 
us,  by  a  law  of  the  body,  which  violates  none  of  the  essential 
rights  of  a  corporator,  he  is  put  up  or  down  on  the  honorary 
scale  of  membership,  he  remains  a  member  notwithstiinding, 
though  he  may  be  entitled  to  certain  privileges  which  others 
are  not  entitled  to,  or  subject  to  disabilities  from  which  others 
are  exempt.  A  by-law  or  regulation  which  does  not  transcend 
the  limit  of  establishing  ruks  for  the  good  order  and  proper 
control  of  corporate  interests  and  cOrjjorate  members,  is  a  legiti- 
mate and  valid  by-law;  but  one  which  would  strip  a  member 
of  his  franchises,  expel  him  from  the  body  without  sufficient 
cause,  or  in  disregard  of  his  right  to  be  hoard  iu  his  defence, 
would  be  set  aside  as  a  void  regulation,  and  all  proceeding^ 
under  it  would  fall  for  want  of  a  proper  authority  to  justify 
them. 

In  the  answer,  the  defendants  have  not  pleaded  the  existence 
of  any  by-law  or  ordinance,  under  which  it  is  even  claimed, 
that  by  an  exercise  of  express  or  implied  power  derived  there- 
from, the  plaintiff  has  lost  any  privileges  to  which  the  most 
favored  class  are  entitled,  except  those  which  follow  by  a  trans- 
fer from  the  active  to  the  contributing  list — the  e  privileges  are 
all  of  them  non-essential  in  their  character,  which  ma  Ices  the 
plaintififs  rights  to  the  relief  prayed  for  clear,  beyond  question. 

But  if  such  a  by-law  had  been  enacted,  we  have  already  stated 
the  well  established  principle  of  corporate  law,  which  holds 
such  a  regulation  to  oe  null  and  void.  Wilcox  on  Municipal 
Corporations,  271,  272 ;  Commonwealth  v.  St.  Patrick^ s  Societj/y  2 
Binney,  441.  But,  in  all  cases,  even  those  in  which  the  power 
of  amotion  or  of  expulsion  is  exercised  for  sufficient  cause,  and 
the  authority  is  clear  under  the  constitution  or  valid  by-laws  of 
the  body,  it  can  never  be  lawfully  done  unless  the  party  be  duly 
notified  to  appear,  and  an  opportunity  to  make  defence  be 
afforded  to  him.  Wilcox,  264 ;  Fuller  v.  Plainfield  Academy^  6 
Con.  632 ;  1  Burr,  540 ;  2  Burr,  731.    And  if  a  party  bo  ex- 
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pelled  or  amoved  without  previous  notice  or  hearing,  a  manda- 
mu3  to  restore  him  will  be  granted.  Delaey  v.  Navigation  Co,^ 
1  Hawkins  R.  274 ;  Commonwealth  v.  Penna.  Society^  2  S.  &  R. 
141.  In  the  9th  section  of  the  answer,  defendants  say,  that 
plaintifTs  name  was  dropped  from  the  active  and  placed  on  the 
contributing  roll,  for  not  attending  two-thirds  of  night  fires, 
during  the  quarter  ending  December,  1870,  under  the  authority 
of  a  by-law  adopted  November  1st,  1869  ;  and  to  this  they  add, 
"  of  this  plaintiff  had  full  notice."  Notice  of  what?  Not  that 
he  was  to  be  tried  on  the  charge  of  delinquency,  but  notice  of 
his  transfer  from  one  roll  to  the  other,  after  it  had  been  done. 
Under  the  authorities  cited,  plaintifTs  right  to  a  mandamus  to 
compel  a  restoration  of  his  name  to  the  list  from  which  it  had 
l)een  stricken,  is  well  established,  nor  is  it  affected  by  the  fact, 
that  after  tlie  wrong  had  been  done,  he  made  applications  to 
defendants  to  correct  it,  and  that  after  hearing  upon  this  appli- 
cation,'his  request  was  refused.  But  the  injunction  ought  to 
8tand  on  another  ground.  The  defendants  confess  in  section  four 
of  their  answer,  that  they  propose  to  divide  2^)8  shares  of  stock 
of  the  Fire  Association  among  the  members  of  the  company  en- 
titled thereto.  This  proposed  division  of  the  property  of  the 
corporation  among  the  members,  is  clearly  illegal.  As  long  as 
the  corporation  continues  to  exist,  the  property  of  the  company 
must  be  preserved  to  subserve  the  general  purpose  and  interests 
of  the  body.  They  are  bound  to  preserve  and  use  it  to  advance 
this  end,  and  have  therefore  no  right  to  divert  its  estate  or 
funds,  from  their  legitimate  corporate  use  to  that  of  the  per- 
sonal advantage  and  profit  of  the  members.  The  act  of  April 
9th,  1856,  P.  L.  293,  provides  a  mode. by  which  powers  con- 
tained in  a  charter  may  be  surrendered  or  the  corporation  dis- 
solved. A  petition  mu3t  be  presented  to  the  Court  of  Common 
Pleas,  which,  if  satisfied  that  the  prayer  may  be  granted,  with- 
out prejudice  to  the  public  welfare,  or  the  interests  of  corporators^ 
may  enter  a  decree  accordingly,  whereupon  such  powers  shall 
cease,  or  such  corporation  be  dissolved.  It  is  further  provided, 
that  the  accounts  of  the  managers,  directors,  or  trustees,  shall 
be  settled  in  the  court  and  by  them  be  approved,  and  the  effects 
of  the  corporation  divided  among  corporators  entitled  thereto, 
as  in  the  case  of  accounts  of  assisrnees  and  trustees.  The  act 
contains  the  further  provision,  that  property  devoted  to  literary, 
^eligio^8,  or  charitable  uses,  shall  not  be  diverted  from  the  pur- 
poses for  which  they  were  granted.  This  act  operates  as  a  bar 
against  the  division  of  the  property  of  the  defendants,  in  the 
manner  admitted  in  their  answer,  if  it  is  proposed  to  make  the 
distribution  in  anticipation  of  a  dissolution  of  the  company, 
and  if  the  company  do  not  intend  to  dissolve,  then  they  have 
no  right  to  divide  it  among  the  individual  corporators. 
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It  is  of  importance  that  the  hose  and  fire  en^ne  companies 
which  belonged  to  the  former  volunteer  organization  of  the 
city,  should  pay  special  heed  to  the  act  of  1856.  Not  the  least 
important  feature  of  the  act  for  their  consideration  is  that 
which  forbids  a  diversion  of  property  devoted  to  certain  uses  as 
above  enumerated,  and  as  a  large  portion  of  the  money  or  prop- 
erty which  they  have  under  tfieir  control,  was  contributed  by 
the  public,  either  b^  individual  or  corporate  subscription  to 
provide  and  maintain  a  fire  department  for  the  protection  of 
property  against  fire,  a  question  mav  be  ^ised,  as  to  whether 
this  does  not  constitute  a  charitable  use,  which  protects  the 
fund  against  a  diversion  from  such  use. 

But  we  hold  that  in  any  event,  property  can  only  be  divided 
under  an  application  to  the  CJommon  Pleas,  to  be  allowed  to 
surrender  corporate  powers,  or  to  dissolve  the  corporation,  and 
therefore  the  attempted  distribution  by  the  defendants  is 
illegal. 

Injunction  continued. 

Aaron  Tkcmpson^  JEsq,,  for  plaintiff. 
WiUiam  B.  Hanna^  Esq.^  for  defendant. 

[Legal  Quette,  Not.  10, 1871,  Vol.  8,  p.  166.] 
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EDWARD  HAEINSON'S  ESTATE. 

1.  CerUin  lands  of  a  decedent  baring  been  taken  by  (be  city  of  Pbtladelphla,  and  a 
Jury  baYiD{;  aMissed  damaffea  snbJtM^t  to  tbe  payment  of  Itena,  tbe  andiiorwaa 
right  in  dlstributinff  tbe  fund  to  tbe  lien  creditors  as  well  as  to  the  administrator, 
even  thongh  tbe  title  to  tbe  land  Tested  In  tbe  city  during  tbe  lifetime  of  decedent. 

8.  Undonbtoidly  interest  may  be  recovered  npon  arrearages  of  rent,  bnt  tbere  are 
cases  in  whlcb  It  may  be  Justly  refused,  and  this,  is  one  of  them,  tbe  award 
appearlnflc  equitable  and  Just. 

8.  The  auditor  properly  cbaqped  tha  Aind  witb  the  expenses  of  tbe  andlt. 

Opinion  by  Ludlow,  J.    Delivered  November  4th,  1871. 

We  do  not  feel  disposed  to  interfere  with  the  report  of  the  . 
auditor  in  this  case,  and  we  assign  the  following  reasons  for 
our  decision  : 

Ist.  Under  and  by  virtue  of  the  acts  of  Assembly  in  such 
cases  made  and  provided,  a  jury  assessed  the  damages  due  to 
the  owner  of  certain  land  situated  within  the  limits  of  the 
Fairmount  Park ;  in  their  report  the  jury  award  damages  due 
the  late  owner,  Edward  Makmson,  subject  to  the  exhibition  of 
a  good  title,  and  deductions  for  certain  incumbrances  ;  this  re- 
port was  never  excepted  to,  and  was  absolutely  confirmed. 

The  administrator  now  contends  that  he  is  entitled  to  the 
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whole  fund  without  any  deductions  whatever,  because  the  title 
to  the  land  vested  in  the  city  during  the  lifetime  of  Makinson, 
and  the  damages  could  only  be  recovered  by  his  personal  repre- 
sentative. 

Assume  for  the  purpose  of  the  argument,  that  the  position 
taken  by  the  exceptants  is  sound  in  a  technical  point  of  view, 
why  should  this  court  now  order  the  entire  fund  to  be  paid  to  the 
administrator,  when,  under  the  opinion  in  City  v.  Dyer^  5  Wr. 
470,  "  if  there  are  liens  upon  the  land,  the  rights  of  the  lien 
creditors  may  be  protected,  by  ordering  the  fund  to  be  paid 
into  court  to  be  marshalled  then."  The  auditor  has  not  at- 
tempted to  distribute  the  fund  except  to  the  lien  creditors  and 
the  administrator  of  Edward  Makinson. 

The  jury  assessed  damages  subject  to  the  payment  of  liens, 
and  whatever  criticism  may  be  made  upon  the  form  of  the  re- 
port, we  know  that  we  are  now  doing  precisely  what  we  would 
have  done  had  a  petition  for  the  protection  of  the  lien  credi- 
tors been  presented  to  the  court. 

The  question  then  is  not  shall  we  in  this  proceeding  criticize 
the  form  of  the  distribution  of  the  fund  contained  in  the  report, 
but  how  shall  it  in  fact  be  distributed  ;  and  this  disposes  of  all 
the  law  and  the  learned  arguments  of  counsel  intended  to  con- 
vince us  that  the  report  of  the  jury  was  in  part  void,  and  the 
decree  of  our  court  a  nullity. 

2d.  Has  the  auditor  properly  distributed  the  fund  ? 

The  administrator  of  Edward  Makinson  contends  that  too 
much  has  been  distributed  to  the  ground  rent  owner,  while  the 
ground  landlord  claims  that  he  has  received  too  little. 

The  question  is  not  free  from  difficulty,  for  it  is  impossible  to 
ascertain  from  the  report  of  the  jury  the  exact  basis  of  their 
computation  of  damages.  Undoubtedly  for  some  purposes  the 
title  to  the  land  vested  in  the  city,  but  for  other  purposes  that 
title  did  not,  it  would  seem,  so  immediately  vest,  as  to  oust  the 
ground  rent  owner  of  his  rights. 

The  question  is  one  which  must  be  determined  (like  the 
qoeetion  of  interest  upon  accrued  rent)  by  the  equities  of  the 
case. 

The  city  did  not  take  possession  of  this  land  until  the  23d 
day  of  June,  1871,  the  auditor  has  calculated  interest  to  Octo- 
ber 23d,  1871,  and  inasmuch  as  no  exception  was  filed  to  the 
report  of  the  jury,  and  we  are  therefore  without  the  data  upon 
which  the  jury  have  based  their  report,  we  incline  to  the  opin- 
ion that  the  jury  did  that  which  was  equitable  and  just,  and 
must  therefore  have  included  as  part  of  the  damages  the  very 
item  now  under  consideration.  The  report  of  the  auditor  on 
this  point  seems  to  be  on  the  whole  just,  and  therefore  we  de 
cline  to  reverse  his  decision. 

21 
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Acting  updn  equitable  principles  the  auditor  refused  to  allow 
interest  on  arrears  of  ground  rent  to  time  of  payment,  and  to 
apportion  the  rent  accruing  since  July  Ist,  1871.  Undoubtedly 
interest  may  be  recovered  upon  arrearages  of  rent,  but  there 
are  cases  in  which  it  may  be  justly  refu^.  This  we  think  is 
one  of  them,  for  although  non-payment  may  be  evidence  of 
laches,  so  also  may  the  neglect  to  demand  and  sue  for  the 
arrearages  be  considered.  In  Omkins  v.  GaskinSy  17  S.  k  R. 
890,  interest  was  refused  upon  a  claim  analogous  to  this  one. 

In  McQuesney  v.  Hiester,  9  Casey,  485,  whether  interest  be 
recoverable  on  arrears  of  ground  rent  is  a  question  depending 
on  the  equity  of  the  particular  case,  and  this  is  also  the  rule, 
when  by  a  neglect  to  demand  the  rent,  the  landlord  has  given 
reason  to  believe  that  he  does  not  want  it. 

Surely  a  tenant  is  put  to  inconvenience  enough,  and  a  pofr* 
sible  loss  by  the  act  of  the  Legislature  in  taking  awa^;^  his  prop- 
erty ;  and  when  we  sanction  a  distribution  which  gives  to  the 
landlord  compensation  for  his  estate  in  the  rent  after  the  com« 
tnonwealth  has  technically  taken  away  his  title  by  an  act  of 
Assembly,  we  go  as  far  as  we  ought.        ^ 

These  remarks  will  also  apply  to  a  demand  for  an  apportion^ 
ment  of  the  rent  itself. 

The  auditor  properly  charged  the  fund  with  the  expenses  of 
the  audit,  and  on  a  consideration  of  the  whole  case,  we  have 
concluded  to  dismiss  exceptions  one,  two,  three  and  five,  filed 
by  Samuel  Hart,  administrator  d.  k  n.  of  £.  Makinson,  de- 
ceased, and  also  exceptions  one,  two  and  three  filed  by  W.  F. 
Miskey,  trustee. 

We  confirm  the  report  of  the  auditor. 

Charles  Henry  Hart  and  Thomas  K  McMroy^  Esqs.y  for  ad- 
ministrator d.  b.  n. 

X  Cooke  Longstreih  and  H.  C.  Totimsendj  Ssqs.^  for  landlord, 

[Legal  Gazette,  Vot.  10,  1871,  Vol.  8,  p.  867.] 
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Orphans'  Court,  Philadelphia  County. 

ESTATE  ot  ISAAC  B.  PARKER,  decU 

Petition. 

To  the  honorable  the  judges  of  the  said  court 
The  petition  of  M^  Marcia  R.  Freeman  respectfully  repre* 
sents : 

1.  That  the  above  named  decedent  died  on  the  19th  day  of 
September,  A.  D.  1865,  leaying  a  will,  which  was  duly  ad« 
mitted  to  probate  by  the  surrogate  <^  the  county  of  Burling^ 
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ton  and  State  of  New  Jersey,  on  the  5th  day  of  October,  A.  D. 
1866,  and  on  the  same  day  letters  testamentary  were  issued 
thereon  to  John  B.  Parker  and  Frederick  Watts,  the  executors 
named  therein. 

2.  That  on  the  80th  day  of  November,  A.  D,  1865,  the  said 
"will  was  proved  in  the  office  of  the  register  of  wills  in  and  for 
the  city  and  county  of  Philadelphia,  and  letters  testamentary 
issued  thereon  to  the  same  persons  as  executors. 

8.  That  the  said  executors  both  reside  in  the  State  of  Penn- 
sylvania, one  of  whom  to  wit :  Frederick  Watts, resides  in  the 
borough  of  Carlisle,  and  the  other,  to  wit:  John  B.  Parker 
(who  IS  acting  executor),  in  the  city  of  Philadelphia,  where 
your  petitioner  also  is  domiciled. 

4.  That  your  petitioner  is  a  citizen  of  the  State  of  Pennsyl- 
vania. 

6.  That  the  said  executors  still  have  in  their  custody  and 
control,  undistributed  assets  of  the  said  estate,  amounting  to 
the  sum  of  one  million  five  hundred  thousand  dollars,  or  there- 
abouts, as  your  petitioner  is  informed  and  believes. 

6.  That  there  are  no  debts  of  the  decedent  still  unpaid  in 
any  place,  as  your  petitioner  is  informed  and  believes. 

7;  That  under  the  will  aforesaid,  your  petitioner  is  entitled 
to  a  general  legacy  of  fi.fty  thousand  dollars,  and  to  such  a 
further  equal  seventh  share  in  the  entire  residue  of  the  said  es- 
tate, real  and  personal,  as  is  especially,  set  out  in  the  four- 
teenth section  of  the  said  will. 

-  8.  That  your  petitioner  has  not  received  any  portion  of  the 
said  legacies  or  devises. 

9.  Tnat  an  act  of  Assembly  of  the  commonwealth  of  Penn- 
sylvania, was  approved  on  the  tenth  day  of  June,  A.  D.  1871, 
whieh  is  entitled  and  reads  as  follows,  to  wit : 

*  "  An  act  supplementary  to  an  act  relating  to  the  jurisdiction 
und  powers  of  courts,  approved  the  16th  day  of  June,  A.  D. 
1836. 

"Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  commonwealth  of  Pennsylvania,  in  General 
Assembly  met,  and  it  is  hereby  enacted  by  the  authority  of  the 
same,  ThiEtt  it  is  hereby  declared  to  have  been  the  true  intent 
«nd  meaning  of  the  several  acts  and  parts  of  acts  of  Assembly 
0f  this  commonwealth,  conferring  jurisdiction  upon  the  differ- 
«ent  Orphans'  Courts,  that  the  powers  and  jurisdiction  of  said 
courts  shall  extend  to  and  embrace  all  cases  in  which  any  citi* 
zen  or  citizens  of  this  commonwealth  shall  demand  an  account 
«nd  payment  of  their  claims  as  creditors,  devisees,  legatees  or 
other  cestui  que  trust  of  any  executor,  administrator  or  guardian, 
who  may  have  been  or  may  hereafter  be  served  within  this 
commonwealth,  with  dtation  or  other  process  requiring  an  ao- 
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count,  distribution  or  payment  of  assets  without  regard  to  the 
domicile  of  the  decedent,  or  the  place  in  which  said  assets  have 
been  or  may  hereafter  be  received,  and  the  said  Orphans'  Court 
are  hereby  empowered  and  directed  to  give  relief  to  all  citizens, 
claimants  against  all  executors,  administrators  and  guardians, 
found  or  to  be  found  within  this  State,  although  the  fund  or 
assets  of  said  estate,  may  have  been  or  may  be  collected  or  re- 
ceived, or  subject  to  the  defendant's  control  outside  of  this 
State." 

"  Sect.  2.  That  all  acts  or  parts  of  acts,  inconsistent  herewith, 
be  and  the  same  are  hereby  repealed." 

Your  petitioner  therefore  prays  your  honorable  court,  that  a 
citation  may  be  issued  to  the  said  executors,  returnable  on  the 
24th  day  of  June,  A.  D.  1871,  directing  them  and  each  of  them 
to  show  cause  why  a  decree  should  not  be  made  by  your  hon- 
ors ordering  them,  the  said  executors,  to  make  and  furnish  to 
your  honors  a  just  and  true  account  of  the  assets  of  the  said 
estate,  which  have  or  ought  to  have  come  into  their  hands  or 
control,  and  to  make  a  distribution  and  payment  to  your  peti- 
tioner on  the  giving  of  such  security  as  is  required  by  the  act 
of  Assembly  in  such  cases  made  and  provided,  of  such  amount 
and  share  of  the  assets  of  the  said  estate  as  shall  be  found  to 
belong  to  her  under  the  said  will.     And  your  petitioner,  also, 

Erays  that,  if  to  your  honorable  court  it  shall  seem  fit,  your 
onors  will  appoint  some  suitable  person  as  auditor  or  master, 
to  ascertain  the  amount  which  may  be  due  to  your  petitioner 
as  aforesaid,  and  before  whom  the  said  account  may  be  stated. 

Marcia  E.  Freeman. 

Answer  op  John  Brown  Parker,  Acting  Executor. 

To  the  honorable  the  judges  of  the  Orphans'  Court  of  Phila- 
delphia county. 

It  is  true,  that  upon  the  dates  mentioned  in  the  petition  for 
the  citation,  letters  testamentary  were  issued  to  the  executors 
named  in  the  will  of  Isaac  Brown  Parker,  by  the  surrogate  of 
Burlington  county,  New  Jersey  (which  was,  and  for  many 
years  prior  to  the  testator's  death  had  been,  the  place  of  his 
domicile),  and  that  subsequently  letters  testamentary  ancillary 
to  those  issued  in  New  Jersey,  were  issued  to  the  said  execu- 
tors, by  the  register  of  wills  of  Philadelphia. 

It  is  also  true,  that  Frederick  Watts  resides  in  Carlisle,  and 
that  the  respondent,  who  is  (and  since  the  grant  of  letters  tes^ 
tameutary  has  been)  the  acting  executor,  resides  ^for  the  greater 
part  of  the  year  in  Philadelphia,  and  during  the  summer  and 
part  of  the  fall  months,  in  Burlington  county,  New  Jersey; 
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and  that  Mrs.  Freeman,  the  petitioner,  is  resident  in  Pennsyl- 
vania. 

The  acting  execntor  has,  subject  to  his  control,  assets  of  the 
estate  collected  in  New  Jersey,  Pennsylvania,  New  York, 
Maryland  and  Delaware ;  very  much  the  larger  part  of  which 
are  those  collected  under  the  letters  testamentary  granted  in 
New  Jersey.  The  assets  collected  by  virtue  of  the  letters  testa- 
mentary granted  in  Pennsylvania,  have  been  made  the  subject 
of  a  first  and  second  account  filed  in  the  oflJce  of  the  register  of 
wills  in  Philadelphia,  and  which  accounts  include  all  of  the 
assets  under  the  letters  last  mentioned,  collected  up  to  the  time 
of  fi\ing  said  accounts. 

It  is  true  that  there  are  no  debts  of  the  decedent  remaining 
unpaid ;  and  that  the  petitioner  is,  under  the  will,  entitled  to  a 

^uniary  legacy,  and  to  an  interest  in  the  residuary  estate, 
'he  income  of  which  legacy,  and  of  the  said  interest  in  the  resi- 
due, has  been  (as  nearlv  as  the  same  could  be  calculated,  and 
when  received)  regularly  paid  by  the  respondent  to  the  peti- 
tioner, from  the  time  of  decedent  s  death  to  the  present. 

It  is  true,  as  alleged  in  the  petition,  that  no  portion  of  the 
said  legacy  or  of  the  said  residuary  estate  has  been  transferred 
to  the  petitioner;  the  sole  reason  of  which  is,  that  the  peti- 
tioner, by  virtue  of  the  auditor's  report,  operating  upon  the 
Pennsylvania  assets,  and  which  was  confirmed  19th  December, 
1868,  by  this  court,  whose  decree  was  affirmed  by  the  Supreme 
Court,  11th  May,  1869,  [Parker's  Appeal,  11  P.  F.  Smith,  484— 
Ed.]  is  required  before  a  transfer  of  assets  is  made  to  her, 
to  enter  security  to  protect  the  interests  of  those  in  remainder, 
under  the  provisions  of  the  act  of  24th  February,  1834,  and  this 
she  has  not  done,  although  she  has  been  more  than  once  invited 
on  behalf  of  the  respondent  to  do  so. 

In  April,  1870,  Mrs.  Freeman  filed  a  petition  in  this  court, 
claiming  that  she  was  entitled  to  distribution  here  of  the  asset<8 
of  the  entire  estate  (as  well  those  in  New  Jersey,  New  York, 
Maryland  and  Delaware,  as  those  in  Pennsylvania),  and  pro- 
cared  a  citation  to  issue,  requiring  the  executor  to  show  cause 
why  the  portion  of  all  the  assets  claimed  to  be  due,  should  not 
be  ascertained  and  a  decree  for  its  payment  made.  To  this  cita- 
tion, answers  were  filed  and  upon  22d  October,  1870,  Presi- 
dent Judge  Allison  delivered  the  opinion  of  the  court,  refusing 
the  requirements  of  the  citation,  and  dismissing  the  petition, 
and  a  decree  to  this  effect  was  made  on  the  same  day :  from 
this  decree,  Mrs.  Freeman  appealed  to  the  Supreme  Court,  and 
the  appeal  was  dismissed.  Mr.  Justice  Read  on  the  18th  May, 
1871,  aelivering  the  opinion  of  the  court.  [Reported  in  Legal 
Gazette,  vol.  iii.,  p.  174 — ^Ed.] 

It  is  alleged  in  the  petition  now  presented,  that  on  the  10th 
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June,  1871,  a  supplement  to  the  act  of  Assembly  of  16th 
June,  1886,  was  approved,  which  supplement  is  set  out  in  the 
petition.  And  although  the  respondent  has  not  been  able 
otherwise  than  by  the  said  allegation,  to  know  whether  or  not 
such  enactment  exists  (the  laws  passed  by  the  Lefi:idlature 
lately  adjourned,  not  having  been  either  reported  or  published), 
yet  he  believes  that  it  does. 

The  petition  now  before  the  court  was  filed  two  days  after 
the  approval  of  the  said  supplement,  whfch  purports  to  give  an 
interpretation  to  certain  acts  of  Assembly,  diffiring  from  that 
put  upon  them  by  this  court  and  by  the  Supreme  CJourt,  and 
an  interpretation  in  accordance  with  the  contention  of  Mrs. 
Freeman  in  the  litigation  aforesaid,  be^n  in  April,  1870. 
From  which  the  respondent  is  led  to  believe  and  so  charges, 
that  the  passage  of  the  aet  was  procured  by  Mrs.  Freeman 
without  having  caused  either  the  Legislature  or  the  governor 
to  be  informed  of  the  adjudication  of  this  court,  and  of  the 
Supreme  Court  before  referred  to. 

To  the  mandate  of  the  citation  under  the  act  of  10th  June, 
1871,  the  respondent  shows  the  following  cause: 

1.  That  this  honorable  court  in  a  decree  affirmed  by  the  Su- 
preme Court,  which  decree  is  final  and  conclusive,  and  was 
made  prior  to  the  passage  of  said  Isust  mentioned  act  of  Assem- 
bly, has  declared  it  to  l>e  the  law  of  the  land,  that  this  court 
has  no  jurisdiction  over  the  property  of  Mr.  Parker  outside  of 
the  commonwealth  of  Pennsylvania,  and  that  it  therefore  could 
not  entertain  a  petition  for  an  account  of  assets  so  collected. 
The  act  of  10th  June,  1871,  does  not  in  terms  declare  the  law 
to  be  otherwise,  neither  does  it  give  to  those  mentioned  in  it  a 
right  to  demand  an  account  of  such  assets  so  found  outside  of 
the  commonwealth  of  Pennsylvania. 

2.  That  the  act  so  far  as  it  is  intended  to  affect  the  rights  of 
the  petitioner  and  of  the  executors,  and  to  give  an  interpreta- 
tion to  acts  of  Assembly  diftering  from  that  given  in  the  litiga* 
tion  referred  to,  wrongfully  trenches  upon  the  judicial  power 
of  this  court  and  of  the  Supreme  Court,  which  the  Legislature 
cannot  lawfully  do ;  and  the  said  act  is  so  far  both  unconstitu- 
tional and  void. 

The  respondent  further  says,  that  the  legatees  and  distribu- 
tees of  the  estate  reside  in  New  Jersey,  New  York,  and  Penn- 
sylvania, that  touching  the  executors'  administration  of  the 
entire  estate  of  the  decedent  and  of  the  assets  beyond  the  State 
of  Pennsylvania,  th^  are  subject  to  the  jurisdiction  of  the 
courts  of  the  State  oi  New  Jersev,  and  that  the  court  of  Bur- 
lington county  has  assumed  and  exercised  this  jurisdiction. 
That  on  the  4th  of  December,  1867,  the  executors  filed  in  the 
ofiice  of  the  surrogate  of  Burlington  county,  New  Jersey,  an 
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account  (a  copy  of  which,  with  a  copy  of  the  second  account, 
hereinafter  mentioned,  the  respondent  asks  to  be  taken — when 
produced-T^as  part  of  this  answer),  of  all  the  assets  of  the  es- 
tate, as  they  were  in  law  bound  to  do ;  whereuj)on  the  follow- 
ing decree  was  entered  by  the  Orphans'  Court  of  Burlington 
CQiinty :  "  The  surrogate  having  audited  and  stated  the  within 
account,  and  placed  the  same  on  the  files  of  his  office,  and  a 
notice  of  the  settlement  thereof  having  been  published  accord- 
irtg  to  law,  and  the  same  bein?  now  reported  for  allowance  and 
settlement,  and  no  objection  being  made  thereto,  it  is  ordered 
and  decreed  that  the  said  account  be  allowed  in  all  things  as 
reported." 

The  second  account  of  all  the  further  assets  then  belonging  to 
the  estate,  was  afterwards  filed  by  the  executors  in  the  office  of 
the  surrogate  aforesaid,  and  at  the  December  term,  1869,  of 
the  Orphans*  Court,  of  Burlin^on  county,  a  decree  of  allowance, 
similar  to  that  before  mentioned  was  made  with  reference  to 
the  said  second  account.  Both  of  which  decrees  remain  in  full 
force  and  eifect,  unexcepted  to,  unappealed  from,  and  unre- 
versed. 

The  respondent  is  advised  by  counsel  learned  in  the  law  of 
Kew  Jersey,  that  in  order  to  obtain  a  decree  of  distribution  in 
that  State  where  there  is  a  will,  it  is  in  the  power  of  any  one 
interested,  after  a  decree  of  allowance,  to  apply  by  bill  to  ^ 
<H>urt  of  equity  having  jurisdiction;  and  that  it  is  now  in  the 
power  of  Mrs.  Freeman  to  take  this  course. 

In  the  answer  to  the  former  pitQ^tion,  issued  at  the  instance 
of  Mrs.  Freeman,  the  respondent  offered  to  do  what  was  in  his 
power  to  facilitate  such  application.  On  his  behalf,  similar 
ofiers  have  since  been  made,  and  he  is  still  willing,  and  offers 
to  do  what  he  can  to  speed  the  proceedings  in  the  said  court  of 
equity — proceedings  which  he  has  been  informed  by  counsel  in 
New  Jersey  could  be  terminated  by  decree  within  six  months 
from  the  time  of  their  commencement. 

The  respondent  has  been  advised  and  believes  that  it  is  only 
in  the  courts  of  New  Jersey,  which  have  always  had  and  still 
have  jurisdiction  of  the  administration  of  the  entire  estate,  that 
the  executors  can  obtain  their  final  discharge  from  their  office 
of  executor-^a  discharge  which  they  can  obtain  in  no  other  way 
than  by  distributing  the  estate  in  compliance  with  a  decree  of 
a  court  of  equity  having  jurisdiction  as  aforesaid.  The  respond- 
ent, as  well  as  his  co-executor,  has  been  most  anxious  that  such 
decree  should  be  obtained  as  speedily  as  possible ;  the  more  so, 
because  the  compensation  of  the  executors  as  fixed  by  the  will 
is  wholly  inadequate  to  a  protracted  and  tedious  settlement  of 
the  estate,  the  sum  bequeathed  to  both  the  executors  as  compen- 
at^tipn  being  ^bout  ope-half  of  what  a  commission  on  the  estate 
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of  one  per  centuni  would  be ;  and  also  because  the  action  of 
several  of  the  legatees  has  rendered  the  duties  of  the  executors 
laborious  and  hazardous  by  a  neglect  to  support  their  efforts 
rightfully,  to  distribute  the  assets,  and  by  expensive  litiga- 
tion. 

John  Bbown  Parkxb. 


Answbb  of  Frxdxrick  Watts,  Executor. 

To  the  honorable  the  judges  of  the  Orphans'  CJourt  of  Phila- 
delphia county. 

I  have  read  with  care  the  answer  of  John  Brown  Parker  to 
the  above  citation*  As  is  stated  he  has  been  and  is  the  acting 
executor,  and  the  allegations  responsive  to  the  citation  and  the 
jHitition  on  which  it  is  based,  are  more  accurately  within  his 
than  they  i^re  within  my  knowledge,  Of  the  greater  part  of 
what  is  set  forth  in  his  answer,  I  have  some  knowledge,  and  I 
believe  this  as  well  as  the  rest  of  the  statements  to  be  perfectly 
true  and  correct. 

For  the  very  forcible  and  important  reasons  which  Mr.  Par- 
ker has  given  in  his  answer,  and  to  save  the  executors  from  the 
confusion  and  possible  loss  that  might  attend  the  accounting  by 
them  in  two  separate  and  independent  jurisdictions,  and  also 
because  the  jurisdiction  of  the  courts  of  New  Jersey  has,  before 
those  of  Pennsylvania  and  long  since,  attached,  it  is  respectfully 
submitted,  that  the  decree  prayed  for  should  be  refused. 

Fredk.  Watts. 


Opinion  by  Ludlow,  J.    Delivered  November  11th,  1871. 

1.  No  one  doubts  the  ri^ht  of  any  commoQwealtli  to  hold  home  Meets  for  home  die- 
tribntlon,  and  an  ancillary  administration  for  that  purpose  may  by  law  be  estab- 
lished. 

2.  The  construction  of  an  act  of  Assembly,  which  makes  It  appear  that  the  act 
uudertalEes  to  legislate  not  only  upon  the  distribution  of  the  assets  of  a  decedent  In 
PeunsylTania,  but  also  of  funds  or  assets  simply  collected  or  receiTed  **  outside  of 
the  State,"  prior  to  final  decree  of  a  foreign  court,  or  airreement  to  permit  distribu- 
tion  by  a  resident  executor,  and  which  are  in  no  sense  Pennsylvania  asaeta,  cannot 
be  maintained. 

3.  Personal  estate  of  a  decedent  is  to  be  regarded  for  the  purpose  of  succession  and 
distribution  wherever  situated,  as  having  no  other  locality  except  that  of  hia  domi- 
cile ;  ancillary  letters  are  taken  out  to  enable  a  foreign  executor  to  collect  funds  or 
property,  not  collectible  within  the  Jurisdiction  of  the  domicile. 

4.  Under  an  ancillary  administration  ihe  residuum  after  the  payment  of  domestlo 
creditors,  is  to  be  transmitted  to  the  Probate  Court  of  the  county  of  the  domicile. 

The  act  of  Assembly  under  which  this  petition  has  been  filed, 
jtresents  another  illustration  of  the  danger  of  special  legisla- 
tion ;  unless  we  declare  the  law  unconstitutional,  or  lay  a  re* 
straining  hand  upon  it  by  giving  to  it  a  restricted  interpreta^ 
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tion,  we  are  in  danger  of  introducing  the  most  inextricable  con- 
fusion into  an  otherwise  perfect  system. 

No  one  doubts  the  right  of  any  commonwealth  to  hold  home 
assets  for  home  distribution;  an  ancillary  administration  for 
that  purpose  may  by  law  be  established ;  its  necessity  and  prac- 
tical adaptation  to  the  wants  of  persons  interested  are  obvious, 
but  the  moment  an  attenipt  is  made  to  go  beyond  this  well  defined 
limit,  the  vice  of  the  law  becomes  apparent.  It  is  of  a  much 
more  serious  nature  than  at  first  sight  may  appear ;  close  exam- 
ination and  reflection,  however,  establishes  the  proposition 
stated  beyond  doubt.  The  Leepislature  have  by  this  law  Tif  we 
agree  with  the  learned  counsel  for  the  petitioner  in  the  oroad 
view  of  the  language  of  the  statute  which  he  maintains)  under- 
taken to  legislate  not  only  upon  the  distribution  of  the  assets 
of  a  decedent  in  Pennsylvania,  but  also  of  funds  or  assets  simply 
collected  or  received  "  outside  of  the  State,"  by  a  resident  ex- 
ecutor, and  whlbh  are  in  no  sense  Pennsylvania  assets,  and  that 
too  without  or  before  a  final  decree  of  distribution  by  the  tri- 
bunal having  jurisdiction  in  the  Territory  or  State  of  decedent's 
domicile. 

That  this  construction  ought  not  if  possible  to  be  maintained 
is  clear,  because  it  destroys  a  well  settled  rule  applicable  to  such 
cases,  violates  the  comity  which  ought  to  exist  between  States 
or  nations,  and  because  the  act  may  receive  an  interpretation 
which,  while  it  does  not  touch  the  power  of  the  Legislature, 
preserves  intact  the  principles  upon  which  that  power  ought 
alone  to  be  exercised. 

The  late  Judge  Denio,  in  Parsons  v.  lyuman^  20  N.  T.  Rep. 
103,  but  stated  the  principle  already  established  by  numerous 
other  adjudged  cases,  when  he  said,  ^*  The  true  rule  is  that  the 
executor  is  liable  to  account  in  each  iurisdiction  where  he  re- 
ceived his  authority  for  the  assets  collected  by  virtue  of  that 
authority." 

The  interpretation  of  our  act  now  contended  for,  makes  this 
legislation  extra-territorial.  The  law  becomes  a  sort  of  legis- 
lative edict  to  other  commonwealths,  States  or  nations,  that 
hereafter  in  Pennsylvania,  it  is  our  intention  to  distribute 
the  assets  of  every  man's  estate,  no  matter  where  he  may  be 
domiciled,  in  Pennsylvania  courts.  What  then  it  may  be 
asked  is  to  become  of  the  executor  ?  Suppose  a  foreign  state 
refuses  to  recognize  any  such  legislation.  Should  an  executor 
distribute  here  he  may  be  held  accountable  there,  and  thus  be- 
tween conflicting  jurisdiction  the  executor  is  ground  to  pow- 
der.  In  full  view  of  such  consequences,  there  nas  heretotbre 
existed  a  comity  between  difierent  States  and  nations.  The 
books  afi:brd  many  illustrations.  The  principle  was  distinctlv 
recognized  by  the  Supreme  Court  of  the  United  States  in  Wur 
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kins  V.  EUei^  reported  in  Le^l  Gazette,  of  Philadelphia,  Sep- 
tember 9th,  1870.  ^eleon,  J.,  delivering  the  opinion  of  the 
court,  says :  ^^  It  has  long  been  settled,  and  is  a  principle  of 
universal  jurisprudence  in  all  civilized  nations,  that  the  perso- 
nal estate  of  the  deceased  is  to  be  regarded  for  the  purpose  of 
succession  and  distribution  wherever  situated,  as  having  no 
other  locality  e2(cept  that  of  his  domicile."  The  learned  judge 
then  points  oqt  the  true  purpose  of  an  ancillary  administra- 
tion, and  then  says : — "  And  ^nerally  the  ancillary  letters  are 
simply  made  subservient  to  the  claims  of  the  domestic  credi- 
tors, the  residuum  being  transmitted  to  the  Probate  Court  of 
the  country  of  the  domicile  for  the  final  settlement  of  the 
estate." 

What  residuum  is  thus  referred  to-^the  general  balance 
wherever  collected  in  the  hands  of  the  executor  ? 

By  no  means,  for  the  only  purpose  of  the  ancillary  administrsr 
tion  is  to  enable  a  foreign  executor  to  collect  funds  or  debt-s,  or 
property  not  collectable  within  the  jurisdiction  of  the  domicile, 
"  for,"  says  Xelson,  J.,  in  the  same  opinion, "  if  a  portion  of  the 
estate  is  situated  in  another  country,  he  cannot  recover  pos^ 
session  by  suit  without  taking  letters  of  administration  from 
the  proper  tribunal  of  that  country." 

The  residuum  therefore  spoken  of  is  that  balance  of  the  as- 
sets of  an  estate  collected  lender  ancillary  letters,  and  which 
remains  after  payment  of  domestic  creditors,  and  that  balance 
alone.  Even  this  residuum  is  to  be  transmitted  to  the  Probate 
Court  of  the  country  of  the  domicile. 

A  wise  administration  of  the  law  has  heretofore  rendered  it 
possible  to  settle  an  estate,  no  matter  though  it  may  have  con- 
sisted of  assets  situated  everywhere. 

A  genefal  comity  renders  it  possible  to  protect  domestic 
creditors  by  a  distribution  among  them  of,  so  to  speak,  domes- 
tic assets.  No  one  has  been  sent  to  a  foreign  jurisdiction  to  be 
Eaid  out  of  a  fund  collected  at  home ;  and  so,  on  the  other 
and,  the  settlement  of  an  estate  has  not  been  embarrassed  by 
an  attempt  to  drag  foreign  assets  into  an  ancillary  administra* 
tion. 

From  all  that  has  been  said,  while  it  is  not  our  intention  to 
destroy  the  constitutionality  of  this  act — ^thou^h  much  may  be 
said  upon  this  point^ — yet  it  is  our  desire  to  give  to  the  law  an 
equitable  construction.    This  we  think  can  be  done. 

The  Legislature  could  not  have  intended  that  which  would 
amount  to  an  impossibility  ;  the  case  might  arise  in  which,  by 
a  final  decree  of  the  court  of  the  domicile,  the  assets  of  an 
estate  might  be  within  the  power,  custody,  or  control  of  a 
resident  executor,  or  a  court  of  foreign  jurisdiction  might  per- 
mit a  distribution  to  be  made  here ;  in  all  such  cases  relief 
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ought  to  be  given  by  our  own  tribunals.  Then,  very  properly, 
a  "  citation  or  other  process,  without  regard  to  the  domicile  of 
the  decedent,  or  the  place  in  which  assets  have  been  or  may 
hereafter  be  received,  might  issue,  and  thus  our  Orphans'  Court 
would  give  a  relief,  not  inconsistent  with  principles  of  right 
and  of  international  or  State  comity,  without  confusion  and 
consequent  disorder  "  to  all  citizens,  against  all  executors,  ad- 
ministrators and  guardians  found,  or  to  be  found  within  this 
State,  although  the  fund  or  assets  of  said  estate  may  have  been 
or  may  be  collected  or  received  or  subject  to  the  defendant's 
control  outside  of  this  State." 

The  prayer  of  the  petition  is  refused,  and  the  petition  is  disr 
missed. 


Opinion  by  Allison,  P.  J.    Delivered  November  11th,  1871. 

1.  The  act  of  Assembly  of  Jnno  10th,  1871,  relative  to  Pennsylyania  executors  and 
admioistrators  accountini^  for  forelj^n  assets.  Is  yoid,  because  It  conflicts  with  that 
part  of  the  constltation  wliich  imposes  on  the  Judiciary  the  duty,  and  fflyes  to  it 
alone,  the  power  of  declaring  what  interpretation  shall  be  placed  on  the  acts  of 
Assembly  eouTerring  jurisdiction  upon  Orphans*  Courts. 

9.  An  expository  law  is  held  by  the  Supreme  Court  to  be  destitute  of  retroactive 
force,  because  it  is  an  act  of  Judicial  power,  and  it  is  also  in  contravention  of  the 
9th  section  of  the  9th  article  of  the  constitution. 

8.  It  cannot  be  safely  inferred  that  the  Letfislature  intended  to  direct  the  courts  to 
give  relief  contrary  to  that  which  had  been  declared  by  the  Supreme  Court  to  be  the 
true  interpretation  of  the  laws  giving;  Jurisdiction  to  Orphans*  Courts. 

4.  The  act  in  question  cannot  be  regarded  as  merely  remedial,  as  it  subjects  the 
executor  to  a  risic  of  being  compelled  to  pay  the  same  money  twice,  and  which 
risk  did  not  exipt  before  the  passage  of  the  act.  It  alters  and  impairs  the  obliga- 
tion of  the  contract  of  the  executors,  and  is  therefore  unconstitutional  and  void. 

« 

To  all  that  my  brother  Ludlow  has  so  well  expressed,  upon 
the  argumentative  concessions,  that  the  act  of  June  10th,  1871, 
is  a  valid  act  of  Assembly,  I  desire  to  add,  that  I  would  go 
further  and  hold  the  act  to  be  void,  because  it  conflicts  with 
that  part  of  the  constitution,  which  imposes  on  the  Judiciary 
the  duty,  and  ffives  to  it  alone,  the  power  of  declaring  what 
interpretation  snail  be  placed  on  ^^  the  several  acts  and  parts  of 
acts  of  Assembly  of  this  Commonwealth,  conferring  jurisdic- 
tion upon  the  different  Orphans'  Courts. '^ 

The  law,  as  it  has  been  more  recently  settled  by  the  Supreme 
Court,  establishes,  I  believe,  this  proposition,  and  it  is  not  to 
be  denied,  that  this  is,  comparatively  speaking,  new  ground 
upon  which  the  court  has  planted  itself,  because  it  felt  com- 
pelled, by  the  encroachments  of  the  Legislature,  upon  the  judi- 
cial power  of  the  State,  to  forget  the  tilings  that  were  behind, 
and  advancing  boldly  into  the  light,  do  works  meet  for  repent- 
ance, as  they  characterized  it.  Meiser  v.  TAe  Association,  3  Wr. 
137,  is  not  of  uncertain  sound,  but  takes  the  broad  ground,  de^ 
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nying  to  the  Le^slatare  the  power  of  directing  the  judiciary 
in  the  interpretation  of  acts  of  Assemhl^  previously  piassed  ;  or 
to  require  it  to  change  an  interpretation  previously  put  upon 
them.  An  expository  law  is  held  to  be  destitute  of  retroactive 
force,  because  it  is  an  act  of  judicial  power,  and  it  is  also  in 
contravention  of  the  ninth  section  of  the  ninth  article  of  the 
constitution  of  this  State.  This  principle  is  restated  by  Shars* 
wood.  Justice,  in  almost  the  precise  language  of  Reiser  v.  The 
AssociatioTiy  in  Haley  v.  TTie  Viiy^  Leg.  Intl.  of  June  9th,  1871, 
which  brin^  the  affirmance  of  the  principle,  down  almost  to 
the  very  day 'of  the  enactment,  under  which  the  petition  of 
Mrs.  Freeman  is  presented. 

In  Lamberton  v.  Hogan^  2  Barr,  225,  the  court,  say,  explana- 
tory acts  must  be  construed  as  operating  in  future  cases  alone. 
In  Greenovgh  v.  Greenough^  1  Jones,  496,  an  expository  law  is 
held  to  be  destitute  of  retroactive  force,  not  only  because  it  is 
an  act  of  judicial  ^wer,  but  because  it  contravenes  the  declar- 
ation of  tne  constitution,  that  no  person  shall  be  deprived  of 
life,  liberty  or  property,  except  by  the  judgment  of  his  peers  or 
the  law  of  the  land.  In  O'Couhor  v.  Warner,  4  W.  &  S.  227, 
Gibson,  C.  J,,  UBcs  this  language:  "A  legislative  mandate  to 
change  the  settled  interpretation  of  a  statute,  and  uproot  titles 
depending  on  past  adjudications,  would  be  a  direct  violation  of 
the  constitution,  which  assigns  to  each  organ  of  the  govern- 
ment  its  exclusive  function,  and  a  limited  spliere  of  action." 

The  doctrine  laid  down  in  Bradee  v.  Browvfield,  2  W.  k  S. 
280,  that  the  Legislature  possessed  power  partly  legislative  and 
partly  judicial,  was  in  Greenough  v.  Green  vgh  repudiated,  and 
the  sounder  principle  asserted,  that  the  judicial  power  of  the 
commonwealth  is  its  whole  judicial  power,  and  is  so  distributed, 
that  the  Legislature  cannot  exercise  any  part  of  it ; — that  under 
the  constitution  there  is  no  mixed  power.  The  court  in  Green* 
ough  V.  Greenough,  refused  to  give  retrospective  effect  to  the 
act  of  1848,  which  professed  to  validate  all  wills  made  after  the 
passage  of  the  act  of  1838,  but  which  had  not  been  executed  in 
the  manner  therein  directed,  which  form  of  execution,  the 
Supreme  Court  had  decided  to  be  invalid.  The  act  of  1848  is 
characterized  by  the  chief  justice,  as  a  mandate  to  the  courts  to 
establish  a  particular  interpretation  of  a  particular  statute, 
which  constituted  an  exercise  of  judicial  power  in  settling  a 
question  of  interpretation,  and  in  so  tiar  as  the  act  of  1848  pro- 
posed to  cure  anterior  defective  execution  of  wills,  the  court  set 
it  aside. 

The  first  part  of  the  act  which  supports  the  petition  of  Mrs. 
Freeman,  is  as  purely  an  expository  act  as  can  be  found  on  our 
statute  books.  A  series  of  acts  and  parts  of  acts  of  Assembly, 
are  bound  together  as  by  a  withe,  and  the  true  intent  and  mean- 
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ing  declare^  in  the  lump  and  expounded  to  be  that  which  is  set 
forth  in  the  act.  If  thia  is  not  exposition  or  interpretation,  it  * 
would  be  difficult  to  imagine  a  case  that  could  be  so  regarded. 
It  is  exercising  judicial  power ;  it  is  not  enacting  a  new  law, 
but  it  is  declaring  what  is  the  true  interpretation  of  laws  long 
before  enacted.  But  it  has  been  argued,  that  if  this  portion  oi 
the  act  is  expository,  the  last  five  fines  of  the  first  section  con- 
stitutes new  legislation,  and  gives  to  the  petitioner  anew  remedy 
for  an  existing  right.  The  answer  is  two^fold ;  first,  that  if 
this  view  be  the  correct  one,  then  it  is  our  duty  to  give  effect  to 
it,  in  such  a  way  that  no  wrong  is  done  to  the  accountant,  nor 
confusion  worse  confounded  introduced  into  the  settlement  of 
estates  of  decedents.  And  second,  the  argument  we  regard  as 
more  specious  than  it  is  sound ;  for  if  the  expository  portion  of 
the  section  be  stricken  out,  then  that  which  remains  prescribes 
no  mode  of  giving  relief,  and  it  is  of  no  practical  value  standing 
by  itself.  It  cannot  be  safely  inferred,  that  the  Legislature  in- 
tended to  direct  the  courts  "to  give  relief  contrary  to  that  which 
had  been  declared  by  the  Supreme  Court  to  be  the  true  inter- 

5retation  of  the  laws,  giving  jurisdiction  to  Orphans'  Courts. 
*his  portion  of  the  act  standm^  by  itself,  would  oring  us  back 
to  the  ground  taken  in  the  opinion  of  the  court  defivered  by 
my  brother .  Ludlow ;  and  by  this  construction,  the  petitioner 
takes  no  present  advantage,  the  time  not  having  arrived  in 
which  the  court  can  grant  relief  under  this  law. 

The  application  of  the  cases  above  cited,  and  others  to  which 
our  attention  has  been  called,  is  denied  by  the  petitioner,  be- 
cause she  says,  that  in  each  one  of  them,  the  decision  of  the 
court  referred  to  that  which  was  immediately  before  the  court, 
and  that  they  fail  to  control  this  application,  because  they  were 
decided  to  be  law  only  where  they  impaired  the  obligation  of 
contracts,  or  divested  vested  rights.  But  that  they  were  not 
placed  on  the  latter  ground  is  established  by  repeated  decision. 
Retrospective  laws,  unless  they  make  acts  punishable  in  a  man- 
ner in  whijch  they  were  not  punishable  when  committed,  or 
unless  they  impair  the  obligation  of  contracts,  are  constitu- 
tional laws.  Gwin  v.  J?  iscnberg^  7  P.  F.  Smith,  485, 
Gfreenough  v.  Greenough  therefore  cim  only  be  placed  on  the 
ground,  upon  which  the  court  place  it, — that  the  act  was  an 
exercise  of  judicial  power,  and  that  it  conflicted  with  the  con- 
stitutional declaration,  that  no  one  shall  be  deprived  of  life, 
liberty  and  property,  except  by  the  judgment  of  his  peers  and 
by  the  law  of  the  land.  It  was  not  an  ex  post  facto  law  (6 
(>anch,  138),  and  it  impaired  no  obligation  of  a  contract. 
This  case  therefore  may  be  re^rded  as  having  been  decided 
upon  the  more  advanced  principle  on  which  the  court  rested 
their  decision,  and  expresses  a  determination  to  resist  further 
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legislative  encroachments,  on  the  constitutional  rights  and 
duties  of  the  judiciary.  See  also  Baggs*  Appeal^  7  Wright, 
672. 

Granting  the  proposition  that  the  General  Assembly  may 
exercise  aU  powers  which  are  properly  legislative,  and  which 
are  not  taken  away  by  our  own  or  the  Federal  Constitution,  9 
Harris,  161,  and  that  a  new  remedy  may  by  legislation  be 
given  to  enforce  an  existing  right,  or  to  give  effect  to  a  moral 
obligation  (  Wister  v.  Hadcy  2.  I^.  F.  S.  480 ;  KeerCs  Appeal^  14. 
P.  F.  S.  272),  can  this  act  of  the  10th  of  June,  1871, 
be  regarded  as  merely  remedial ;  as  nothing  more  than 
the  extension  of  a  remedy  to  existing  rights  ?  Such  clearly 
was  KeerCs  Appeal^  but  there  the  remedy  operated  on  the  right 
which  existea  when  the  act  of  April  17th,  1869,  was  passed ; 
it  did  not  enlarge  or  extend  the  right ;  it  did  not  add  a  new 
obligation  to  that  which  had  previously  existed ;  nor  could  the 
petitioner  take  any  larger  sum  of  money,  or  receive  any  prop* 
erty,  other  than  that  to  which  his  claim  related  before  he  ob* 
tained  a  standing  in  court,  with  the  power  to  institute  an 
inquiry,  which  the  act  of  1869  conferred  upon  him,  and  which 
it  bad  prefviously  been  decided  as  the  law  then  stood,  he  could 
not  maintain.  But  is  KeeiCs  Appeal^  upon  all  fours  with  the 
present  case,  as  the  counsel  tor  the  petitioner  argued  that  it 
was  ?  We  think  the  difterence  is  a  very  wide  one ;  in  the  act 
of  1871,  the  petitioner  finds  as  she  believes,  a  right,  which 
adds  a  new  obligiition  to  pay  other  and  more  money^  than  by  the 
solemn  decision  of  the  Supreme  Court,  the  respondents  could, 
prior  to  the  passa^^  of  that  act,  be  compelled  to  pay.  The  ex- 
ecutors in  assuming  to  perform  the  auties  of  their  trust  in 
Pennsylvania,  obligated  themselves  to  collect  the  assets  within 
this  jurisdiction,  and  impliedly  contracted  with  the  devisees 
and  le^tees  of  John  B.  Parker,  to  pay  the  same  to  them. 
They  did  not  promise  or  in  any  way  contra<5t  to  pay  to  said 
legatees,  moneys  which  they  should  receive  under  the  authority 
of  a  foreign  jurisdiction  ;  their  contract  is  to  pay  i;hem  there, 
because  they  must  there  account,  and  there  only  can  they  re- 
ceive their  discharge.  The  locus  in  quOy  is  an  important  and 
n  material  part  of  the  obligation  of  the  executors,  and  to  dts- 
r^ard  this  is  to  subject  them  to  the  risk  of  bein^  compelled  td 
pay  the  same  money  twica  This  risk  did  not  exist  when  they 
assumed  the  daties  of  the  executorship,  and  to  add  to  it  now  is 
not  only  creating  a  new  obligation  in  this  respect,  but  it  is  im> 
pairing  most  materially  the  terms  of  their  contract  with  tiie 
petitioner.  This  act  of  1871  if  carried  into  eflFect,  as  we  are  re- 
quested to  do,  would  multiplv  this  risk  five  times,  the  property 
of  the  estate  being  scattered  over  five  States,  ^.nd  therefore 
subject  in  its  Severn  parts  to  as  many  separate  jurisdictions. 
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I  regard  this  act  as  justly  subject  to  the  objection  that  it  alters, 
and  in  so  doing,  impairs  the  obligation  of  the  contract  of  the 
executors,  and  that  inasmuch  as  it  creates  a  new  obligation  as 
to  a  liability  to  account  for,  and  pay  moneys  which  did  not  ex- 
ist as  a  legal  or  moral  obligation  on  the  loth  of  June,  1871,  it 
cannot  be  regarded  as  a  mere  extension  of  a  remedy,  and  as 
falling  under  the  class  of  cases  of  which  KeerCs  Appeal  is  an  il- 
lustration. I  have  said  there  was  no  moral  obligation  to  be 
enforced  here,  because  the  petitioner  has  a  full  and  legal 
remedy  provided  for  her  elsewhere. 

I  re^rd  the  case  of  Reiser  v.  Saving  Fund^  8  Wr.  137,  as 
sustaining  the  view  which  I  take  of  the  act  in  question.  The 
court  there  held  that  an  act  declaring  that  Building  Associa«> 
tion  premiums  should  not  be  deemed  usurious,  to  be  unconsti- 
tutional and  void  so  far  as  it  was  expository,  when  it  would  re- 
quire a  defendant  to  pay  other  or  more  money  than  by  the  law 
of  the  land  he  could  have  been  compelled  to  pay,  before  the 
passage  of  the  act.  In  a  former  decision,  the  court  had  declared 
such  contracts  to  be  usurious. 
.  The  Supreme  Court  has  in  several  instances  retraced  their 
steps  as  to  the  power  of  the  Legislature  to  grant  a  new  trial ; 
that  power  is  now  held  to  be  purely  judicial,  with  the  exercise 
of  which,  the  Legislature  cannot  interfere.  Arid  in  the  recent 
dase  of  ComrmnwedUh  v.  Johnson^  6  Wright,  446,  the  act  which 
proposed  to  abridge  judicial  sentences  m  criminal  cases,  was 
set  aside,  for  the  reason  that  it  trenches  on  the  constitutional 
power  of  the  judiciary. 

There  is  much  more  that  might  be  said  in  support  of  the 
view  which  I  take  of  this  act,  and  many  authorities  which  I 
think  sustain  it,  but  I  content  myself  with  resting  the  case  at 
this  point,  believing  the  act  to  be  unconstitutional  and  there* 
fore  void. 

Bcbert  N.  WiUsoH  and  F.  Carroll  Brewster^  Esqs.^  for  petitioner. 

J&.  Hunn  Hanson^  Daniel  Dougherty  and  George  W.  Biddle^ 
JSsqs*^  for  executors. 

(Ltsal  GMOtte,  Nqj.  17, 1871,  Vol.  S,  p.  377.] 
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Orphans'  Court,  Philadelphia  County. 


ESTATE  OF  THOS.  HEDDLE80N,  Deo'd. 

The  testator  bequeathed  an  annnUy  to  his  nephew,  to  maintain  and  educate  him  at  a 
certain  lustitation,  '*  for  the  parpoae  of  preparing  him  for  the  ministry  of  the  Pres- 
byterian Church."  Upon  exceplions  to  the  auditor's  report  allowing  the  annuity, 
notwithstanding  it  was  shown  that  the  institution  named  did  not  exist,  the  court 
held: 

1.  That  though  the  particular  Intent  of  the  testator  to  hare  his  nephew  educated  at 
the  institution  named,  was  ft'Ufttrated  by  the  want  of  such  an  institution,  yet  the 
general  intent  beini;  to  educate  him  for  the  ministry  of  the  Presbyterian  Church, 
the  auditor  was  right  in  allowing  the  annuity,  according  to  the  doctrine  of  ey  pm, 

9.  From  the  reading  together  of  the  clauses  in  the  codicil  to  the  will  and  in  the  will 
itself  bequeathing  the  annuity,  It  seems  manifest  that  the  annuity  is  to  be  paid 
from  the  date  of  ilie  death  of  the  testator. 

S.  A  bequest  of  a  sum  of  money  to  *'  be  divided  among  my  brothers  and  their  male 
heirs,"  is  an  absolute  gift  to  his  brothers  living  at  the  time  of  testator's  death,  the 
words  **  and  their  male  heirs  "  being  words  of  limitation  and  not  words  of  pur- 
chase. 

Exception  to  auditor's  report. 

Opinion  by  Peirgb,  J.    Delivered  ITovember  ISth,  1871» 

From  reading  the  will  of  Thomas  Heddlesou,  deceased,  it 
seems  that  the  testator  intended  that  his  real  and  personal  estate 
should  form  a  common  fund,  from  which,  or  the  proceeds  of 
which,  should  be  paid  the  annuities  and  legacy  bequeathed  by 
him. 

He  commences  his  will  by  desiring  his  executors,  "  out  of  the 
first  money  arising  from  th^  rents  of  the  estate^  to  purchase  a  lot  of 
ground  in  the  Laurel  llill  Cemetery,  in  which  shall  be  built  a 
vault  and  a  monument  shall  be  erected  thereon."  He  then  di- 
rects his  executors  to  improve  two  lots  of  ground  by  two  dweU 
linff  houses.  He  then  says :  ^'^ After  the  building  of  my  said  vault 
and  monument^  I  direct  my  said  executors  to  pay"  two  legacies 
which  he  subsequently  revokes.  He  then  bequeaths  to  Thomas 
Heddlcson,  son  of  his  late  brother  William,  one  hundred  and 
fifty  dollars  per  annum^  for  the  purpose  of  preparing  him  for 
the  ministry  of  the  Presbyterian  Church.  He  then  directs 
^^that  out  of  the  rents  of  his  said  estate  certain  annuities  shall  be 
paid.  And  finallv  directs  that  his  household  goods  and  personal 
effects  shall  be  sold  immediately  after  his  death,  and  the  money 
arising  therefrom   invesied  for  the  benefit  of  his  estate. 

All  these  directions  indicate  that  the  real  and  personal  estate 
were  to  be  a  common  fund,  from  the  rents  and  income  of  which 
were  to  be  paid  the  annuities  and  legacy  bequeathed  by  him. 
These  annuities  and  legacy  are  therefore  a  charge  upon  the 
real  estate  expressly  and  by  implication*  McLanahan  v.  Mo- 
Lanahan^  1  Peuna.  K.  96. 

This  view  is  aided  by  the  fact  that  the  testator  makes  no  de- 
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vise  or  bequest  of  the  residue  of  his  estate,  but  seems  to  have 
intended  his  whole  estate  as  the  source  from  which  the  annui* 
ties  and  legacy  were  to  be  paid. 

The  decedent  died  intestate  as  to  the  remainder  of  his  es-' 
tate  after  payment  of  the  annuities  and  legacy  bequeathed  by 
him ;  and  the  power  which  his  executor  has  over  the  real  es- 
tate is  that  which  he  derives  by  necessary  implication  from  the 
will.  It  follows  that  the  fee  of  the  real  estate  subject  to  the 
charges  in  favor  of  the  annuitants  and  le^tee,  and  subject  to 
the  power  of  the  executor  over  it  for  the  payment  thereof, 
vested  in  the  heirs  of  the  decedent.  It  follows  as  a  conse- 
quence that  if  there  be  any  surplus  of  the  income  of  the  estate 
after  payment  of  the  annuities  and  legacy,  it  belongs  to  the 
heirs, and  next  of  kin  of  the  decedent,  according  to  their  re- 
speiptive  rights,  whether  as  derived  from  real  or  personal 
estate. 

One  of  the  principal  exceptions  to  the  report  of  the  auditor 
relates  to  the  annuity  given  to  Thomas  Heddleson,  nephew  of 
the  testator.  The  bequest  is  in  the  following  words,  viz. :  "  I 
becjueath  unto  Thomas  Heddleson,  son  of  my  late  brother 
William,  the  sum  of  one  hundred  and  fifty  dollars  ($150)  per 
annum,  to  maintain  and  educate  him  in  the  Presbyterian  Or- 
phans' Asylum,  at  Lancaster,  Pennsylvania,  for  the  purpose  of 
preparing  him  for  the  ministry  of  the  i'resbyteriau  Church, 
which  sum  is  to  be  paid  until  he  is  prepared  to  preach  the  gos- 
pel :  provided  he  so  qualifies  himself  for  said  ofiice  by  the  age 
of  twenty-one  years.  It  is  further  provided,  that  in  the  event 
of  his  failing,  from  an  indisposition  to  prepare  himself,  my' 
said  executors  shall  have  the  power  to  withhold  and  cease  to 
pay  the  said  sum,  or  in  the  event  of  his  death  before  arriving 
at  the  age  of  twenty-one  years,  the  said  annuity  shall  be  paid 
equally  to  my  brothers  and  sisters." 

By  the  first  codicil  of  the  will  this  bequest  was  modified  as 
follows :  "  I  hereby  direct,  that  if  my  nephew,  Thomas  Heddle-  ■ 
son,  shall  attend  college  till  he  shall  be  prepared  to  preach  the 
ffoepel,  he  shall  receive  the  sum  of  one  hundred  and  fifty  dol- 
htrs,  for  and  during  his  natural  life,  and  after  his  death  said  * 
annuity  shall  cease  and  revert  to  the  estate." 

The  auditor  reports  that  Thomas  Heddleson  is  now  between 
fourteen  and  fifteen  years  of  age ;  and  it  appears  from  the  tes- 
timony of  witnesses  before  the  auditor,  that  no  such  institu- 
tion as  the  Presbyterian  Orphan  Asylum  ever  existed  at  Lan- 
caster, and  that  there  is  none  such  of  that  name  in  the  State  of 
Pennsylvania. 

Meanwhile,  the  executor  has  supported  this  boy  at  his  own 
house,  and  has  clothed  and  educated  him  with  as  much  fidelity 
as  though  he  had  been  formally  placed  at  such  a  school,  and 
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has  faithfully  attended  to  his  religious  training  in  the  Presby- 
terian faith. 

We  think  that  the  auditor  has  decided  rifi^ht  in  allowing  this 
annuity  to  Thomas  Heddieson ;  for  though  the  particular  in- 
terest to  educate  him  at  a  Presbyterian  Orphan  Asylum  at 
Lancaster  was  frustrated  by  the  want  of  such  an  institution, 
yet  the  general  intent  was  to  educate  him  for  the  ministry  of 
the  Presbyterian  Church,  and  by  the  codicil  he  was  to  attend 
college  until  he  shall  be  prepared  to  preach  the  gospel.  The 
auditor  properly  says :  "  If  this  course  were  not  pursued,  the  in- 
tention of  the  testator  would  be  frustrated  against  the  policy  of 
the  law,  which  aids,  not  defeats,  the  clearly  expressed  wish  of  a 
testator  moved  by  generous  impulses  to  advance  the  cause  of 
good  morals  and  Christian  education  and  work. 

Lowrie,  C.  J.,  in  City  of  Philadelphia  v.  Girard^s  SeirSj  9 
Wright,  28,  says:  " The  meaning  of  the  doctrine  of  cy  pres^  as 
received  by  us,  is  that  when  a  definite  function  or  duty  is  to  be 
performed,  and  it  cannot  be  done  in  exact  conformity  with  the 
scheme  of  the  person  or  persons  who  have  provided  for  it,  it 
must  be  performed  with  as  close  approximation  to  that  scheme 
as  is  reasonably  practicable ;  and  so,  of  course,  it  must  be  en- 
forced. It  is  the  doctrine  of  approximation,  and  it  is  not  all 
confined  to  the  administration  of  charities,  but  it  is  equally  ap- 
plioable  to  all  devises  and  contracts  wherein  the  future  is  pro- 
vided for,  and  it  is  an  essential  element  of  equity  jurispru* 
dence." 

We  think,  however,  that  the  auditor  erred  in  not  allowing 
Thomas  Heddieson  this  annuity  from  the  death  of  the  testator. 
The  purpose  of  the  bequest  appears  fix)m  the  body  of  the  will  to 
be  to  maintain  and  educate  him  for  the  purpose  of  preparing  him 
for  the  ministry  of  the  Presbyterian  Church,  which  sum  is  to 
be  paid  until  he  is  prepared  to  preach  the  gospel.  By  a  codicil 
this  is  enlarged  into  a  bequest  for  life,  if  he  shall  attend  college 
till  he  shall  be  prepared  to  preach  the  gospel.  We  think  that 
both  of  these  clauses  are  to  be  read  together,  and  then  it  seems 
manifest  that  he  is  entitled  to  this  annuity  from  the  death  of 
the  testator. 

It  does  not  appear  from  the  report  of  the  auditor,  as  he  does 
not  seem  to  have  considered  and  passed  on  the  exceptions  filed, 
whether  the  accountant  paid  the  yearly  balances  in  his  hands 
as  they  accrued  to  the  annuitants  or  not.  If  not,  he  is  charge- 
able with  interest  thereon  from  the  time  he  should  have  done 
So.  Or  if  he  felt  it  to  be  his  duty  to  retain  the  income  of  the 
estate  until  he  should  file  his  account  and  pay  it,  under  the 
order  of  this  court,  it  was  his  duty  to  invest  it  that  it  might 
earn  interest. 

As  the  report  must  go  back  to  the  auditor  to  correct  the- 
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distribution  by  allowing  to  Thomas  Heddleson,  the  nephew  of 
the  testator,  the  annuity  of  $150  from  the  time  of  the  death  of 
the  testator,  he  will  pass  npon  the  tenth  exception  of  Alexan- 
der Heddleson,  in  conformity  with  the  suggestion  above  made. 

ThQ  sum  of  $654.87  referred  to  in  the  first  and  second  ex- 
ceptions of  Alexander  Heddleson,  was  distributed  in  settlement 
of  the  second  account  of  the  executor,  as  will  appear  by  refer- 
ence to  the  auditor's  report  thereon. 

The  subject  of  the  eleventh  exception  of  Alexander  Heddle- 
son is  reported  by  the  auditor  in  his  report  on  the  first  and 
second  accounts  of  the  executor,  who  states  therein  who  are  the 
heirs  and  the  next  of  kin  of  the  testator. 

The  third  exception  of  James  and  John  Heddleson  relates  to 
the  bequest  of  $300,  mentioned  in  the  first  item  of  the  first 
codicil  to  the  will.    That  item  is  as  follows : 

"  First.  Such  portion  of  my  said  will  as  relates  to  John  Bur* 
net  I  hereby  revoke,  declaring  that  it  is  my  desire  that  he  shall 
not  receive  the  sum  of  $800,  or  any  sum  whatever,  and  the  said 
sum  of  $300  shall  be  divided  among  my  brothers  and  their  male  * 
heirs." 

The  auditor  in  his  first  report  has  found  upon  the  authority 
of  Wilson  V.  Vanstarty  2  Ambler,  561,  and  Law  v.  Davis^  Fitz- 

fibbon's  Reports,  112,  referred  to  in  1  Vesey,  Jr.,  145,  that  this 
equest  gave  an  estate  for  life  to  the  surviving  brothers  of  the 
testator  with  remainder  to  their  male  heirs.  Tnat  the  true  con- 
struction is  that  the  word  "  heirs"  is  used  in  the  sense  of  chil- 
dren who  may  take  as  such,  not  to  denote  succession  but  to 
describe  legatees. 

There  is,  however,  this  difference  between  the  cases  to  which 
the  auditor  refers  and  this  case.  In  the  cases  to  which  he  refers 
which  were  both  bequests  to  a  single  person  and  his  heirs  male, 
there  was  a  direction  that  the  property  bequeathed  was  to  be 
equally  divided  among  them.^  which  of  course  could  only  refer  to 
the  heirs  male  and  not  to  the  first  taker.  And  as  no  one  is  heir 
to  the  living  it  could  not  be  known  who  would  take  until  after 
the  death  ot  the  first  takdr.  The  courts  therefore  properly  held 
that  there  was  an  estate  for  life  in  the  first  taker,  with  the  re- 
mainder to  the  heirs  male.  And  in  both  those  cases  the  direc* 
tion  to  divide  the  estate  follows  the  bequest  to  the  first  taker. 
In  this  case  the  direction  to  divide  precedes  the  bequest.  The 
words  are  **  the  said  sum  of  $800  shall  be  divided  among  my 
brothers  and  their  male  heirs."  These  words  naturally  import 
a  division  among  the  brothers,  and  the  added  words  "  and  their 
male  heirs"  are  words  of  limitation  and  not  words  of  purchase. 
Gilbert  in  his  work  on  Devises,  page  82,  commenting  on 
what  words  pass  an  estate  tail  or  for  life  says :  "  And  here  the 
rule  will  hold  good  that  the  intention  of  the  devisor  will  supply  . 
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the  want  of  those  words  which  are  necessary  in  conveyances  of , 
common  law.     And  If  A.  devises  land  to  B.  and  his  heirs  male, 
the  law  in  favorem  voluntatis  supplies  these  words  of  his  body 
and  make  it  an  estate  tail." 

It  is  a  well  established  rule  of  law  that  words  which  would 
give  an  estate  tail  in  land  when  applied  to  personal  property, 
give  an  absolute  estate  in  it  to  the  first  taker.  iW«'  Ap- 
peal^  6  Casey,  170. 

.  We  think,  therefore,  that  this  bequest  was  an  absolute  gift 
by  the  testator,  of  the  sum  of  $300  to  his  brothers  living  at  the 
time  of  his  death. 

The  third  and  fourth  exceptions  of  James  and  John  Heddle- 
Bon  are  sustained. 

The  tenth  exception  of  Alexander  Heddleson  depends,  as  has 
already  been  suggested,  upon  the  disposition  made  by  the  ac- 
countant of  the  balances  of  money  in  nis  hands. 

All  the  other  exceptions  are  dismissed. 

Son.  jB.  Markley  Boyer^  for  James  and  John  Heddleson* 

Henry  Mclntyre^  Esq.^  for  Alexander  Heddleson. 

[Legal  Gasette,  Not.  M,  1871,  VoL  8,  p.  379.] 
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COMMONWEALTH  ex  rel.  MINTZER  t.  THE  SHERIFF. 

1.  The  placing  of  ft  person  in  an  Insane  asylum  by  her  relations,  under  the  belief  b^ 
them  of  the  insanity  of  snch  person,  is  not  per  m  evidence  of  a  criminal  eon- 
spiracy.  To  render  snch  act  criminal,  it  must  be  shown  to  have  been  done  with 
a  corrupt  motive. 

S.  The  court,  seeing  no  evidence  upon  which  a  charge  of  conspiracy  could  be  sos- 
^Ined  against  the  relators,  must  discharge  them. 

Sur  habeas  Corpus. 

Opinion  by  Paxson,  J.    Delivered  November  11th,  1871. 

.  I  see  no  reason  why  I  should  postpone  the  decision  of  this 
case.  If  I  had  any  doubt  in  regard  to  it  I  would  delay  judg- 
ment, but  I  have  not.  There  has  been  a  great  deal  said  in  the 
cause,  and  considerable  testimony  offered,  which  has  very  little 
bearing  upon  the  issue.  Stripped  of  all  extraneous  matter,  the 
case  is  narrowed  to  the  simple  inquiry  whether  the  relators  are 
guilty  of  a  criminal  conspiracy.  This  court  cannot  regulate 
all  of  the  domestic  affairs  of  our  citizens.  It  is  only  when  the 
law  is  violated  that  we  can  interfere. 

I  do  not  propose  to  express  any  opinion  as  to  the  present 
mental  condition  of  Miss  Mintzer,  as  regards  her  sanity.  It  is 
not  necessary  to  the  proper  determination  of  this  case.  It 
^ould  seem  to  be  clear,  however,  that  she  is  a  young  lady  of 
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good  mind,  and  more  than  ordinary  attainments.  It  is  also  in 
proof  that  some  ten  or  twelve  years  ago  she  was  an  inmate  of 
this  same  institution  (Kirkbride's)  for  a  period  of  about  seven 
months,  when  she  was  treated  for  a  disordered  intellect.  It 
proceeded  from  the  same  cause  as  her  present  alleged  insanity]^ 
viz. :  aversion  or  hostility  to  her  family.  Dr.  Kirkbride  says, 
in  regard  to  her  condition  at  that  time,  that  he  had  no  doubt 
of  her  insanity.  Indeed,  he  had  never  heard  it  questioned. 
She  was  discharged  from  the  institution  after  about  seven 
months*  confinement,  as  improved,  but  not  fully  cured,  at  the 
request  of  her  brother.  Dr.  St.  John  Mintzer,  one  of  the  rela- 
tors, who  proposed  to  take  her  to  "Washington.  Dr.  Kirkbride 
was  of  opinion  that  her  removal  from  disturbing  home  associa- 
tions to  iresh  scenes  might  not  prove  injurious,  and  she  accord- 
ingly accompained  her  brother.  Sometime  thereafter  she  ob- 
tained employment  as  a  clerk  in  a  bureau  of  the  treasury 
department  at  Washington,  at  a  liberal  salary,  and  performed 
her  duties  for  some  years  with  great  satisfaction  to  the  depart- 
ment and  credit  to  herself.  Finally,  she  resigned,  and  returned 
to  her  mother's  house  in  Philadelphia.  Shortly  thereafter  the 
old  troubles  recommenced,  and  they  resulted  in  her  mother  and 
brothers  placing  her  again,  for  medical  treatment,  in  the  asy- 
lum. She  remained  there  a  few  daj's,  when  she  escaped  and 
went  to  the  house  of  Mr.  Qeo,  C.  Evans,  a  personal  friend.  Dr. 
Kirkbride  was  examined  as  to  her  mental  condition  during  this 
brief  period,  and  he  says  he  had  two  or  three  interviews  with 
her,  and  that  from  those  interviews  alone,  disconnected  with 
the  statements  of  her  relatives,  he  was  unable  to  form  an  opin- 
ion as  to  her  sanity. 

That  Miss  Mintzer  was  placed  in  the  asylum  the  second  time 
nnder  a  belief  of  her  mother  and  brothers  that  the  state  of  her 
mind  required  medical  treatment,  the  evidence  in  this  case 
leaves  no  room  for  doubt.  If  the  relators  were  mistaken  in 
their  belief,  does  it  render  them  criminals  ?  I  am  not  prepared 
80  to  decide. 

The  commonwealth  must  make  one  of  two  points  before  I 
can  remand  these  relators.  It  must  be  shown  either  that  the 
act  which  was  the  subject  of  the  alleged  conspiracy  was  un^* 
lawful,  or  that  unlawful  means  were  made  use  of  to  effect  it. 

The  act  complained  of  was  the  placing  of  a  young  lady  in  a 
lunatic  asylum  by  her  mother  and  brothers  under  a  oelief  that 
she  required  medical  treatment  for  insanity.  This  is  not  an 
unlawful  act  by  the  laws  of  Pennsylvania.  If  it  were,  the 
condition  of  those  who  are  mentally  afflicted  would  be  pitia* 
ble  indeed. 

Did  the  relators  resort  to  unlawful  means  ?  On  the  contrary, 
the  law  was  strictly  complied  with.    Two  respectable  physi- 
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cians  gave  their  certificates  as  to  their  beli^  of  her  insanity. 
Indeed^  without  a  strict  compliauoe  with  this  rule,  no  patient 
can  be  admitted  to  this  institution. 

I  am  not  prepared  to  decide  that  the  placing  of  a  patient  in 
an  insane  asylum,  by  his  or  her  relations,  under  a  belief  on  the 
part  of  the  latter  of  the  insanity  of  such  person,  and  the  cer- 
tificate of  two  reputable  physicians  of  such  insanity,  is  per  se 
evidence  of  a  criminal  conspiracy.  To  render  such  act  criminal, 
it  must  have  been  done  with  a  corrupt  motive.  No  such  mo- 
tive has  been  proved  to  exist  in  this  case.  We  are  asked  to 
infer  that  the  object  was  to  unlawfully  imprison  Miss  Mintzer. 
I  will  not  infer  that  a  mother  would  conspire  to  imprison  her 
own  daughter  unlawfully,  without  evidence.  It  must  be  re- 
memberS  that  this  institution  is  not  a  Bastile,  which  the 
strong  hand  of  the  law  cannot  enter,  nor  a  private  mad-house, 
as  they  existed  in  England,  where  a  person  could  be  shut  out 
from  the  world,  and  where  the  voice  of  friendship,  or  the  aid 
of  relatives  could  not  reach  them ;  but  a  public  institution, 
where  all  may  enter  at  i>roper  times  and  for  proper  purposes. 
A  writ  of  habeas  corpus  will  bring  any  one  confined  there  be- 
fore either  of  the  five  judges  of  this  court  within  an  hour, 
when  the  cause  of  his  or  ner  detention  can  be  inquired  into  and 
passed  upon  judicially. 

Nor  is  there  a  particle  of  evidence  to  show  that  any  attempt 
was  made  to  obtain  the  control  of  any  property  of  Miss  Mint- 
zer.  The  family  estate  is  held  by  Airs.  Mmtzer,  the  mother, 
under  a  deed  of  trust.  The  trust,  however,  amounts  to  noth- 
ing. Mrs.  Mintzer  has  the  absolute  disposal  of  the  estate 
during  her  life,  as  well  as  after  her  death.  So  far  from  this 
bein^  a  conspiracy,  or  an  attempt  to  obtain  any  of  the  young 
lady^  property,  it  is  in  proof  that  the  mother  offered  to  settle 
upon  her  an  annuity  of  about  $500  a  year  during  the  lifetime 
of  the  mother,  provided  she  would  leave  the  city  and  reside 
with  other  relatives,  as  to  whom  she  did  not  seem  to  have  had 
any  disagreements.  This  offer  was  declined  by  Miss  Mintzer,  un- 
less the  mother  would  make  the  annuity  payable  during  the 
life  of  her  [Miss  M.],  and  ^ive  security  fi>r  its  payment.  The 
latter  proposition  was  declined  by  the  mother ;  and  it  was  not 
until  this  last  negotiation  fell  through,  and  because  it  tell 
through,  that  the  criminal  prosecution  was  commenced  by 
Miss  Mintzer  against  these  relators.  I  regret  that  this  feature 
exists  in  the  case.  If  there  is  a  conspiracy,  it  may  be  a  ques- 
tion whether  we  have  the  proper  defendants  before  the  court. 

If  I  had  any  doubt  about  this  case,  I  would  send  it  to  a  jury. 
But  as  I  see  no  evidence  upon  which  a  charge  of  conspiracy 
CAU  be  sustained,  I  must  discharge  the  relators. 

[h9gaX  QM6tt«,  Not.  124^  1871,  VoL  3,  p.  3».J 


Hammbrslbt  bt  al.  v.  Tubkpike  Co.  843 


Court  of  Common  Pleas,  Philadelphia  County, 

Ih  Equitt. 


HAMMERSLET  et  al.  y.  TURNPIKE  CO. 

A  mandatory  injunction  was  prayed  for  a^^ainst  a  tnmpike'coropany  to  restrain  tbem 
from  continnln^  toll  liooMS  on  the  artificial  parts  of  the  road  and  to  compel  tbem  to 
remove  said  toll  houses.    The  injnnction  was  refused,  &«catMe, 

1.  The  toll  houses  were  erected  years  ago  by  the  company  under  a  power  Incident  to 
thdr  express  chartered  rights,  and  to  remove  them  except  by  virtue  of  subsequent 
let?islation,  or  for  some  cause  x\ot  urged  at  the  argument,  would  violate  a  clear 
right  guaranteed  by,  and  incident  to,  the  charter  of  the  company. 

S.  There  is  an  adequate  le^al  remedy  for  the  plaintiffs  if  the  act  of  Assembly  of  April 
19tb,  1850,  has  any  legal  force  and  effect,  and  assuming  that  it  is  valid,  it  fully  and 
absolutely  meets  the  requirements  of  the  case. 

B.  That  by  proceedings  under  a  recent  act  of  Assembly,  a  Jury  are  at  present  engaged 
in  assessing  damages,  for  the  purchase  of  the  road  by  the  city  of  Philadelphia,  and 
the  court  should  not  destroy  the  very  property  which  will  bo  an  item  in  the  award 
of  damages. 

Opinion  by  Ludlow,  J.    Delivered  November  18th,  1871. 

The  plaintifis  in  this  bill  complain  that  the  defendants  have, 
without  legal  authority,  ^^  erected,  built,  and  used,  and  still 
keep  up  and  have  ready  for  use,"  four  toll  houses,  to  the  great 
hindrance  and  obstruction  of  public  travel;  ^*that  they  have 
collected  and  intend  in  the  future  to  collect  their  tolls  at  said 
toll  houses,  so  placed  upon  the  artificial  part  of  said  road." 
They  further  complain  that  the  defendants  have  erected,  or 
caused,  or  allowed  to  be  put  up  and  erected  a  large  pole  for  the 
use  of  telegraph  wires,  whereby  the  public  travel  on  said  road 
is  obstructed  and  interfered  with,  to  the  hindrance  of  public 
travel,  and  the  injury  of  wagons,  horses,  carts,  &c. 

We  are  asked  to  enjoin  and  restrain  the  defendants  from  con- 
tinuing and  keeping  the  toll  houses  on  the  artificial  parts  of 
the  road,  and  to  command  the  defendants  forthwith  to  remove 
all  and  singular  the  said  toU  houses  and  the  said  telegraph 
pole. 

It  is  obvious  from  this  brief  recital  of  the  most  material  parts 
of  this  bill  that  we  are  asked  to  grant  a  mandatory  injunction, 
the  effect  of  which  will  be  to  destroy  a  portion  of  the  property 
of  the  company,  and  also  a  telegraph  pole,  which  was  not 
erected  by  tne  corporation  and  which  appears  to  belong  to  the 
city  of  Philadelphia, 

The  right  to  demand  successfully  such  action  as  this,  depends 
upon  the  chartered  rights  of  the  corporation,  the  power  of  the 
coort  to  grant  a  mandatory  injunction,  and  the  peculiar  necessi- 
ties of  the  case.  The  fact  cannot  be  denied  that  ^  The  German- 
town  and  Perkiomen  Turnpike  Companv"  exists  by  virtue  of 
»  charter  granted  manv  years  since  by  the  Legislature  of  this 
commonwealth ;  that  charter  breathed  into  this  corporation  its 
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life,  and,  Bubject  to  the  terms  and  restrictions  contained  in  its 
organic  law,  the  corapany  took  those  rights  which  by  the  settled 
law  of  Pennsylvania  were  incident  thereto. 

Upon  principle,  it  can  hardly  be  conceived  how  a  corporation 
could  exist  and  fulfil  the  object  of  its  creation,  with  power  "  to 
erect  and  fix  so  many  gates  or  turnpikes  upon  and  across  the 
said  road  as  may  be  necessary,"  witnout  also  having  the  right 
to  erect  toll  houses  for  the  protection  of  the  toll  gatherers  and 
their  families ;  and  hence  our  Supreme  Court  Ions;  since  decided 
that  a  turnpike  company  has  a  ri&rht  to  erect  toll  housesr  at  its 
gates  for  the  accommodation  of  toll  ^therers,  within  the  limits 
of  the  road.  Hidge  Turnpike  Co,  v.  ^toever^  2  W.  &  S.  648 ;  and 
the  only  question  to  be  decided  is,  was  the  toll  house  built,  and 
has  it  been  and  still  is  used  for  the  purpose  above  specified? 
lb.,  6  W.  &  S.  878. 

The  fact  cannot  be  denied  that  the  toll  houses  now  complained 
of  were  erected  ^ears  ago,  by  this  corporation,  under  a  power 
incident  to  their  expressed  charter  rights ;  that  toll  has  been 
gathered  at  these  houses  until,  because  ot  certain  alleged  nee^lect, 
the  gates  were  thrown  open  by  the  company,  as  they  could  be 
compelled  to  do,  until  the  roadway  has  been  repaired. 

The  first  great  legal  obstacle  to  the  success  of  this  motion, 
then,  consists  in  the  fact  that  the  toll  houses  were  legally  built, 
have  remained  standing  for  years,  and  to  remove  them,  except 
by  virtue  of  subsequent  legislation,  or  for  some  cause  not  urged 
at  the  argument,  and  not  sustained  by  any  evidence  in  the 
cause,  would  be  to  violate  a  clear  right  guaranteed  by,  and 
incident  to,  the  charter  of  the  company.  If  the  act  of  Assembly 
hereafter  referred  to  does  not  toucn  this  case,  then  the  chartered 
rights  of  the  company  and  the  rights  incident  thereto,  settle 
this  controversy.  Suppose,  however,  that  the  view  above  stated 
is  correct,  can  the  court,  in  any  event,  with  the  tacts  now  before 
it,  grant  a  mandatory  injunction  ? 

Such  an  injunction  is  peculiar,  for  by  it  that  is  accomplished 
by  indirection  which  cannot  directly  be  done.  We  are  aware 
that  in  England  the  courts  have,  from  time  to  time,  enlarged 
this  jurisdiction,  while  in  this  State,  at  least  one  of  our  own 
judges  has  denied  that  jurisdiction,  and  condemned  the  practice 
altogether.  Without  deciding  that  the  case  must  fail  for  want 
of  jurisdiction,  can  we,  upon  well  settled  English  authority, 
grant  the  prayer  of  this  bill  ? 

We  undoubtedly  could,  provided  we  act  with  extreme  cau- 
tion, and  find  that  every  legal  remedy  is  inadequate  to  meet 
the  requirements  of  justice,  and  that  to  restore  things  to  their 
original  condition  is  the  only  remedy  for  what  is  said  to  be  the 
existing  condition  of  things.  Kerr  on  Inj.  p.  231,  and  author- 
ities cited  in  notes  L  t.  and  A. 
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Upon  the  priDciples  thus  stated,  and  abundantly  sustained 
by  the  authorities  cited,  we  clearly  distinguish  this  cause  from 
(Jity  V.  Thirteenth  and  Fifteenth  Streets  B.  B.  Co.y  Legal  Intelli- 
gencer, May  26th,  1871  [ante^  p.  168 — Ed.],  wherein  my  brother 
Allison,  in  an  able  and  exhaustive  opinion,  discussed  the 
general  powers  of  the  court  in  cases  of  public  nuisances ;  for, 
in  that  instance,  a  mandatory  injunction  was  not  prayed  for, 
and  it  was  admitted  that  a  final  and  not  a  special  injunction, 
might  be  granted  where  the  case  is  free  from  all  reasonable  ques- 
tion, or  a  special  order  might  be  made  to  await  a  trial  at  law. 

Such  a  trial  would  be  unnecessary  where  the  occupation  of  a 
public  street  is  a  nuisance  per  se.  In  this  instance  the  erection 
of  toll  houses  is,  as  we  have  already  established  by  a  direct  deci- 
sion, not  a  nuisance  per  se,  but  was  an  incident  to  the  chartered 
rights  of  the  comjiany,  and  while  proceedings  at  law  against 
this  company  have  been  instituted  and  prosecuted  for  a  special 
purpose  to  a  final  conclusion,  this  has  been  done  by  notice  of 
their  charter,  and  the  company  have,  by  the  same  charter  a 
right  to  repair  their  road,  when  they  may  again  exercise  their 
vested  right  as  a  corporation. 

Is  there,  then,  no  adequate  legal  remedy  for  these  plaintiffs  if 
they  have  suffered  as  they  complain  ?  Surely  there  is  if  the  act 
of  Assembly  of  19th  of  April,  1850,  Purdon,  p.  988,  sec.  52,  has 
any  legal  force  and  effect. 

Just  at  this  point  we  remark,  that  we  will  not  stop  to  inquire 
as  to  the  constitutionality  of  that  act,  because  as  without  it,  in 
our  view,  the  plaintiffs  upon  the  facts  now  before  us  would  be 
remediless,  we  need  only  inquire  as  to  the  legal  effect  of  this 
law,  assuming  that  it  is  as  regards  this  company  valid. 

The  act  in  question  declares  "  that  it  shall  not  be  lawful  for 
any  incorporated  turnpike  company  whose  privileges  extend 
through  the  incorporated  districts  of  the  county  of  Philadel- 
phia to  erect,  build,  or  put  up  any  toll  houses  on  the  artificial 
parts  of  their  respective  roads ;  and  all  toll  houses  which  now 
occupy  the  paved,  or  artificial  part  of  any  turnpike  road  within 
the  county  of  Philadelphia,  shall  be  declared  an  obstruction  of 
the  public  highway,  and  shall  be  removed  on  or  before  the  first 
Monday  of  November  next,  under  a  penalty  of  four  dollars  for 
every  day  that  said  obstructions  shail  remain  thereon  thereaf- 
ter,' &c. 

Here,  then,  is  a  law  which,  even  conceding  the  strength  of 
the  able  argument  of  the  plaintiff''8  counsel,  fully  and  abso- 
lutely meets  the  requirements  of  this  case.  It  was  stated,  and 
not  denied  at  the  hearing,  that  already  a  suit  or  suits  had  been 
brought  to  enforce  the  penalty,  and  it  would  not  only  be  be- 
yond precedent,  but  contrary  to  all  reason,  now  ■  to  inject 
into  this  controversy  a  mandatory  injunction,  and  thus  in  a 
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manner  prejudge  the  final  determination  of  this  caase.  That 
.this  last  proposition  may  more  clearly  appear,  we  remark, 
finally,  that  no  present  necessity  would  justify  this  extraordi- 
nary exercise  of  power,  while  justice  and  equity  demand,  on 
hebalf  of  the  defendants,  that  its  exercise  should,  upon  this 
motion,  be  refused. 

Upon  the  evidence  before  us,  it  appears  that  the  corporation 
defendants  have  been  guilty  of  a  neglect  of  their  road.  The 
return  of  the  inquisition  and  subsequent  jury  trial  prove  this. 

But  the  charter  of  defendants  itself  prescribes  the  penalty, 
and  the  company  are,  at  the  present  time  sufiering  its  eiieets. 
They  have,  however,  the  ri^ht  by  charter  to  repair  their  road. 
They  may  or  may  not  do  this.  If  they  neglect  to  perform  their 
whole  duty,  then  the  question  now  argued  may  arise,  and  then 
it  will  be  settled,  and  so,  also,  should  the  road  be  placed  in  or- 
der and  the  defendants  again  gather  toll. 

Again  we  are  told  that  by  virtue  of  a  recent  act  of  Assem- 
bly, the  city  of  Philadelphia  may  purchase  this  road  ;  that  a 
commission  or  juiy  are  at  present  engaged  in  assessing  damages. 
IIow  can  we,  with  any  pretence  oi  justice,  destroy  the  very 
property  which  will,  at  least,  be  an  item  in  the  award  of 
damages. 

The  plaintifis  in  this  bill  complain  of  special  damage,  but 
the  evidence  discloses  the  fact  that  the  toll  houses  have  existed 
for  ^ears,  and  we  conclude  that  the  plaintiffs  bought  or  rented 
their  respective  properties  with  full  knowledge  of  the  facts» 
They  suffer  temporary  inconvenience,  but  it  is  far  better  that 
this  inconvenience  should  exist,  than  that  the  coutt  should,  by 
the  exercise  of  a  doubtful  and  almost  arbitrary  power,  do  that 
which  is  prayed  for. 

We  have  said  nothing  of  the  existence  and  condition  of  the 
telegraph  pole,  and  for  the  reason  that  it  is  not  owned,  and  was 
not  placed  in  position  by  this  company ;  it  probably  belongs  to 
the  city  of  Philadelphia,  and  if  so,  we  would  maKe  no  order 
affecting  the  interest  of  a  party  not  a  party  defendant  in  this 
bill. 

As,  however,  we  do  not  desire  either  to  prejudge  the  case 
now  before  courts  of  law,  or  in  any  way  to  interfere  with  any 
legal  rights  now  existing,  we  have  concluded  to  refuse  this  mo 
tion,  with  leave  to  the  plaintiff'  to  proceed  at  law. 
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Court  of  Common  Pleas,  Philadelphia  County. 

Ik  Equity. 


BRADT  T.  WEIGHTMAN  et  aL 

A  property  wm  sold  at  sherlflPs  sale,  under  proceedings  on  a  summons  In  covenant 
on  a  ground  rent  deed  against  the  original  covenantors,  who  had  conveyed  the  prop- 
erty to  another  person,  who  In  turn  conveyed  it  to  the  complainant,  Edward 
Brady,  executor  and  trustee,  which  last  conveyance  toolc  place  nearly  five  ^ears 
previous  to  the  Issuing  of  the  summons.  Brady  and  the  minor  children  of  his  tes- 
tator, occupied  the  property  continuously  from  July,  1866,  and  received  no  noiice 
whatever  of  the  proceedings  under  which  it  was  sold,  nor  of  the  sale  itself.  On  an 
application  for  a  perpetual  injunction  to  restrain  the  defendants  from  proceeding  to 
recover  possession  of  said  premises  under  the  sheriflf  s  deed,  ih$  court  held : 

1.  It  is  much  to  be  regretted  that  by  the  law  of  Pennsylvania,  the  real  estate  of  a  per- 
son may  be  sold  without  his  having  been  made  a  party  to  the  suit,  or  without  notice 
to  him  of  the  proceeding  against  it. 

8.  The  act  of  16th  June,  18S6,  directs  certain  proceedings  to  take  place  to  obtain  pos- 
session of  proi>erty  sold  by  sheriff's  sale,  and  the  complainant  must  make  the  affi- 
davit and  enter  the  recognizance  prescrlfcied  by  that  act,  in  order  to  retain  posses- 
sion until  his  title  Is  determined  as  ati^ainst  the  purchaser  so  proceeding. 

8.  In  this  case  the  Justices  cannot  proceed  to  final  Judtcment  in  favor  of  the  purchaser. 
If  the  complainant  makes  the  required  affidavit,  or  if  the  petition  of  the  purchaner 

'  shows  that  the  justices  have  no  Jurisdiction  ;  but  as  the  purchaser  is  entitled  to 
proceed  until  this  shall  appear,  the  special  injunction  granted  must  be  dissolved. 

4.  It  is  to  be  presumed  that  the  Justices  and  Jury  will  proceed  according  to  the  act, 
and  BO  proceeding  they  cannot  be  interfered  with  by  injunction. 

SUMMABT  07  BiLD. 

The  complainants  set  forth  their  complaint. in  substance  as 
follows : 

JFHrsL  William  Weightman  and  Louisa,  his  wife,  by  their 
deed,  dated  the  16th  July,  1864,  granted  and  conveyed  to  John 
C  Hawkins  and  Peter  Dickinson,  a  certain  lot  or  piece  of 
ground  situate  on  the  northeasterly  side  of  Eidge  avenue,  in 
the  Twentieth  ward  of  the  city  of  Philadelphia,  which  deed 
contains,  on  the  part  of  the  grantee,  a  covenant  to  build  a  brick 
dwelling  within  one  year,  and  with  a  reservation  out  of  the 
said  lot  of  an  annual  ground  rent  of  $248.40. 

Second.  Said  Hawkins  and  Dickinson  did  erect,  within  the 
time  limited,  namely, — one  year,  a  three-story  brick  dwelling, 
with  back  buildings. 

Third.  Hawkins  and  Dickinson  convened  said  lot  of  ground, 
and  describing  a  brick  messuage  as  bem^  thereon  erected,  to 
Thomas  Harrison  et  al.,  by  de^  dated  7tn  July,  1865,  for  the 
consideration  of  $1,460,  subject  to  the  $248.40  ground  rent 
aforesaid. 

Fourth.  Thomas  Harrison  et  al.,  by  deed  dated  Sd  March, 
1866,  conveyed  said  lot  of  ground,  with  the  three-story  brick 
messuage  or  dwelling  house  thereon  erected,  to  Edward  Brady, 
executor  and  trustee  named  in  and  appointed  by  the  last  will 
ftnd  testament  of  Mary  A.  Brady,  deceased,  for  the  consider- 
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ation  of  $3,500,  subject  to  the  $248.40  ground  rent  aforesaid, 
and  the  same  was  duly  approved  by  the  Orphans'  Court  of 
Philadelphia. 

Fifth.  On  the  2l8t  of  February,  1871, said  Weightman  issued 
a  summons  in  covenant  sur  ground  rent  deed,  recorded  August 
20th,  1864,  Philadelphia,  returnable  in  District  Court  on  the 
first  Monday  of  March,  1871,  against  John  C.  Hawkins  and 
Peter  A.  Dickinson.  This  summons  was  returned  by  the 
sheriff  "  served  as  to  P.  A.  Dickinson,"  and  ^  nihil  haJbeV  as  to 
J.  C.  Hawkins,"  and  against  whom  an  alias  summons  was 
issued  on  the  4th  of  April,  1871,  returnable  first  Monday  of 
May,  1871,  which  was  returned,  "  served  by  posting  and  pub- 
lication {nihil  habet  as  to  defendant)."  Upon  these  returns  judg- 
ments were  entered  on  the  20th  of  May,  1871,  against  Peter  A. 
Dickinson,  "  for  want  of  an  aflSdavit  of  defence,"  and  against 
J.  C.  Hawkins, "  for  want  of  an  appearance  on  two  returns  of 
weAiZ,"  and  damages  assessed  at  $264.34. 

Plaintiff's  attorney,  R.  J.  C.  Walker,  having  on  the  10th  of 
April,  1871,  filed  a  statement,  claiming  two  semi-annual  instal- 
ments of  ground  retit  of  $124.20  each,  due  the  16th  day  of 
July,  1870,  and  the  16th  day  of  January,  A.  D.  1871,  respect^ 
ively. 

On  these  judgments  a  Jieri  facias  was  issued  on  10th  day  of 
March,  1871,  returnable  the  first  Monday  of  April,  A.  D,  1871, 
and  was  returned,  "  levied  and  condemned,"  the  levy  being  de- 
scribed as  upon  the  lot  aforesaid.  Upon  this f,  fa.  a  ven.  ex.  was 
issued  returnable  the  first  Monday  of  July,  1871,  which  was 
returned,  "  sold  to  William  Ernst  (by  R  J.  C,  Walker,  attor- 
ney,) for  the  sum  of  $1,000." 

Sixth.  The  deed  was  acknowledged  on  the  8th  of  July,  1871, 
but  said  deed  was  not  delivered  to  the  said  purchaser. 

Seventh.  On  the  12th  of  July,  1871,  Edward  Brady,  trustee 
as  aforesaid,  obtained  a  rule  to  show  cause  why  judgment  in  the 
above  case  should  not  be  set  aside ;  the  sherift"s  deed  then  in 
the  hands  of  the  prothonotary  withheld  from  record,  and  fi.fa. 
set  aside,  alleging  as  reasons : 

Ist.  That  tne  complainant  and  said  minors  have  been  living 
on  said  premises,  in  said  three-story  brick  dwelling,  contin- 
uously and  consecutively  from  1866,  July,  until  now. 

2d.  That  said  premises  being  so  occupied,  he  had  no  notice  or 
knowledge  of  the  existence  of  said  judgment,  writs  of  execu- 
tion, sale  or  acknowledgment,  until  the  evening  of  the  11th  of 
July,  1871,  when  a  notice  to  quit  possession  was  served  upon 
the  said  Brady. 

8d.  That  neither  the  summons  in  covenant,  nor  alia^  sum-^ 
mons  in  covenant^  nor  notice  of  inquisition  in  said  case,  were 
ever  served  upon  said  Brady,  nor  upon  any  member  of  hit 
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family,  nor  were  copies  of  any  of  said  writs  or  sheriffs  hand 
.bill  of  sale  served  upon  or  posted  upon  said  premises. 

4th.  That  said  Brady  had  actually  paid  the^rs^  six  months' 
ground  rent  of  $124.20,  included  in  the  judgment  entered  in 
said  case,  and  had  a  set  off  to  the  other  remaining  six  months' 
ground  rent  included  in  said  judgment. 

5th.  That  said  Weightman  and  his  attorney,  who  is  his  son- 
in-law  also,  and  said  William  Ernst,  well  knew  of  the  owner- 
ship and  actual  occupancy  of  said  premises  by  the  said  Brady 
and.  said  minor  children,  and  that  he  is  testamentary  trustee  for 
them. 

6th.  That  said  sheriff's  deed,  although  acknowledged,  was 
not  then  actually  delivered,  except  as  is  set  forth  in  ex- 
hibit "A." 

7th.  All  of  which  facts  and  statements  your  orator  avers  to 
be  true,  and  that  he  is  ready  to  prove  the  same. 

Eighth.  On  the  10th  of  September,  1871,  said  rule  was  dis- 
charged by  said  District  Court,  for  the  reason  alleged,  that  after 
the  acknowledgment  of  a  sheriffs  deed  the  court  Jiad  no  power 
over  it.  ^ 

Ninth.  Tour  orator  charges  that  said  William  Ernst,  is  onlv 
acting  as  agent  for  said  Weightman,  and  was  previously  well 
aware  of  the  facts  in  the  case. 

Tenth.  Your  orator  further  charges  and  believes  he  will  be 
able  to  prove  that  said  Ernst  has  not  paid  the  sheriff  the 
amount  of  his  bid  up  to  the  present  time. 

Eleventh.  The  said  Ernst  having  given  the  notice,  threatens 
to  proceed  thereunder  and  to  eject  the  said  Brady  from  said 
premises. 

Wherefore,  inasmuch  as  your  orators  have  no  adequate 
remedy  at  law,  we  pray  equitable  relief  as  follows : 

1st.  That  the  said  William  Weightman  and  William  Ernst, 
their  agents  or  assigns,  be  enjoined  and  restrained  from  pro- 
ceeding under  said  notice,  until  he  shall  have  established  his 
right  and  title  to  said  premises  in  an  action  of  ejectment,  or 
until  the  further  order  of  this  court. 

2d.  That  they  l)e  perpetually  enjoined  and  restrained  from 
proceeding  to  recover  possession  of  said  premises,  under  any 
notice  given,  or  to  be  given,  under  said  sheriff's  deed. 

8d.  iSuch  other  an4  further  relief  as  the  merits  of  the  case 
BMiy  justify. 

And  your  orators,  &c. 

Marianne  P.  Brady, 
Maroaretta  a.  Brady, 

Minors. 
By  E.  Brady, 
Teatameniary  Guardian* 
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Opinion  by  Peirok,  J.    Delivered  Kovember  25th  1871. 

ThiB  is  a  bill  broneht  to  restrain  the  defendants  from  pro- 
ceeding to  recover  the  possession  of  a  property  belonging  to 
complainants,  sold  at  sherift'^s  sale. 

Tne  proceeding  nnder  which  the  property  was  sold  was  a 
snmmons  in  covenant  on  a  ground  rent  deed  in  the  District 
<])oart,  for  the  city  and  county  of  Philadelphia,  against  the 
original  covenantors,  the  grantors  in  the  ground  rent  deed  from 
whom  the  complainants  subsequently,  and  before  the  judgment 
on  which  the  property  was  sold,  derived  title.  One  of  the 
original  covenantors  was  served  with  process,  and  judgment 
was  entered  against  him  for  want  of  an  aifidavit  of  defence. 
Judgment  was  entered  against  the  other  covenantor  for  want 
of  an  appearance  on  two  returns  of  nihiL 

The  complainants  allege  that  they  had  no  notice  or  knowl- 
edge of  the  existence  of  said  judgment,  writs  of  execution,  sale, 
or  acknowledgment  of  the  sheriff's  deed.  That  neither  the 
summons  in  covenant  nor  alias  summons,  nor  notice  of  inquisi- 
tion  were  ever  served  ujpon  the  comjjlainant,  Edward  Brady, 
who  is  trustee  for  the  minors,  complainants,  who  lived  in  the 
pro|)erty,  or  upon  any  member  of  his  family ;  nor  were  copies 
of  any  of  said  writs  or  sheriff's  hand  bill  of  sale  served  upon  or 
posted  on  said  premises. 

The  complainant  further  alleges  that  he  had  actually  paid 
the  first  six  months'  ground  rent  of  $124.20,  included  in  the 
judgment  on  which  the  property  had  been  sold,  and  had  a  set- 
off to  the  other  six  months'  ground  rent  included  in  said  judg- 
ment. 

It  is  much  to  be  regretted  that  by  the  law  of  Pevnst/lmnia  it  is 
possible  that  the  real  estate  of  a  person  may  be  sold  without  his  hav- 
ing been  made  a  party  to  the  suit^  or  mthout  notice  to  him  of  the 
proceeding  against  it.  It  is  neither  creditable  to  our  hirmanity^  our 
eitnlizationy  nor  our  legislation  that  it  is  so.  By  reason  of  it  the 
unwary  are  entrapped^  and  the  widow  or  the  orphan  may  have 
maichedfrom  them  the  patrimony  on  which  their  subsistence  dtpends. 
Our  legislatirm  in  this  respect  needs  revision^  and  the  legislator  or 
lawyer  who  roiU  accomplish  this  reform^  will  be  a  baufactor  to  his 
fellow  vfien. 

The  proceeding  to  obtain  possession  which  the  complainants 
seek  to  restrain  in  this  case,  is  that  under  the  act  of  lt)th  June, 
1886,  which  directs  that  whenever  any  lands  or  tenements  shall 
be  sold  by  virtue  of  any  execution  as  aforesaid,  the  purchaser 
of  such  estate,  may,  after  the  acknowledgment  of  a  deed  there- 
for to  him  by  the  sheriff',  give  notice  to  the  defendant  as  whose 
property  the  same  shall  have  been  sold,  or  to  the  persons  in 
possession  of  such  estate  under  him,  by  title  derived  from  him 
subsequently  to  the  judgment  under  which  the  same  was  sold, 
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and  require  him  or  them  to  surrender  the  possession  thereof  to 
him,  within  three  months  from  the  date  of  such  notice. 

The  act  then  directs  a  proceeding  before  two  justices  or  al- 
derman and  a  jury  of  twelve  men  to  be  summoned  by  the 
sheriff,  who  are  to  hear  the  petition  of  the  purchaser  and  to  in- 
quire into  the  facts  therein  required  to  be  set  forth,  and  upon 
tne  finding  thereof  to  award  the  possession  of  such  real  estate 
to  the  petitioner.  The  three  material  facts  which  by  the  act  are 
required  to  be  found  by  the  justices  and  jury  are: 

1.  That  the  petitioner,  or  those  under  whom  he  claims,  has 
or  have  become  the  purchaser  of  such  real  estate  at  a  sheriff's 
or  coroner's  sale  as  aforesaid. 

2.  That  the  person  in  possession  of  such  real  estate  was  the  de- 
fendant in  the  execution  under  which  such  real  estate  was  sold,  or 
came  into  possession  thereof  under  him  by  title  derived  from  him 
subsequently  to  the  judgment  under  which  the  same  was  sold. 

3.  That  the  person  so  in  possession  has  had  three  months' 
notice  of  such  sale,  previous  to  such  application. 

The  act  further  provides  that  if  the  jierson  in  possession  of 
the  premises  shall  make  oath  or  a£Srmation  before  the  justices : 

1.  That  he  has  not  come  into  possession,  and  does  not  claim 
to  hold  the  same  under  the  defendant  in  the  execution  but  in 
his  own  right :  or 

2.  That  he  has  come  into  possession  under  the  title  derived 
to  him  from  the  said  defendant  before  the  judgment  under 
which  the  execution  and  sale  took  place,  and  shall  become 
bound  in  a  recognizance  with  one  or  more  sufficient  sureties,  in 
the  manner  hereinafter  provided,  the  said  justices  shall  forbear 
to  give  the  iudgment  aforesaid. 

The  act  then  directs  the  form  of  the  oath  to  be  administered 
and  the  condition  of  the  recognizance,  which  is  that  the  de- 
fendant shall  appear  at  the  next  Court  of  Common  Pleas,  or 
District  Court  having  jurisdiction,  and  then  and  there  plead  to 
any  declaration  in  ejectment  which  may  be  filed  against  him, 
and  thereupon  proceed  to  trial  in  due  course  of  practice. 

This  act,  like  all  other  acts,  which  direct  a  proceeding  out  of 
the  course  of  the  common  law  and  are  summarv  in  their  char- 
acter, must  have  a  strict  interpretation.  BaugK  v.  The  Sheriffs 
7  Philadelphia  Reports,  82. 

Under  tne  act,  tne  only  two  cases  in  which  the  justices  can 

Sroceed  to  judgment,  are  where  the  party  in  possession  is  the 
efendant  as  whose  property  the  same  shall  have  been  sold ; 
or  that  he  came  into  possession  thereof  by  title  derived  from 
the  defendant  subsequently  to  the  judgment  under  which  the 
same  was  sold. 

In  all  other  cases  the  jurisdiction  of  the  justices,  for  the  pur* 
poses  of  judgment  and  {possession,  ceases  the  instant  it  is  made 
to  appear,  by  affidavit  in  the  manner  prescribed  by  the  act^ 
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that  the  party  in  possession  is  not  the  defendant  as  whose  prop- 
erty the  same  was  sold ;  or  that  he  did  not  come  into  possession 
thereof  by  title  derived  from  the  defendant  subsequently  to  the 
judgment  under  which  the  same  was  sold.  And  the  only  re- 
maining jurisdiction  in  the  justices  is  to  take  the  recognizance 
in  the  manner  prescribed  by  the  act,  and  if  such  recognizance 
should  be  forfeited,  then  to  proceed  and  give  judgment,  and 
cause  the  real  estate  to  be  delivered  up  to  die  petitioner  in  the 
manner  prescribed  by  the  act. 

And  we  do  not  perceive  that  the  purchaser  is  in  any  better 
condition  bv  reason  of  his  having  purchased  under  a  proceeding 
on  a  ground  rent  deed,  if  the  party  in  possession  is  not  the  de- 
fendant as  whose  estate  the  same  was  sold ;  or  has  not  come 
into  possession  thereof  by  title  derived  from  the  defendant 
subsequently  to  the  judgment  under  which  it  was  sold,  he  is 
certainly  not  within  the  terms  of  the  act,  and  not  to  be  within 
the  terms  of  the  act  in  a  summary  proceeding  of  this  character, 
which  is  out  of  the  course  of  the  common  law,  is  not  to  be 
within  the  act  itself. 

It  is  not  necessary  to  inquire  now  of  what  defences  the  per- 
son in  possession  might  avail  himself  in  an  action  of  eject* 
ment,  which  he  would  not  be  permitted  to  show  in  the  sum- 
mary proceeding  under  this  act.  Even  a  defendant  in  pos- 
session at  the  time  of  levy  and  sale  has  been  permitted  to 
show  as  against  the  purchaser  at  a  sherifTs  sale,  m  an  action 
of  ejectment,  that  the  process  waa  void.  Snavely  v.  Wagner^  3 
Barr,  275.    See  also  Young  v.  Algeo^  3  Watts,  223. 

And  in  Delaney  v.  Gault^  6  Casey,  63,  it  was  held  that  a  purcha- 
ser at  sherift'^s  sale  under  a  judgment  obtained  in  2i  scire  facias 
on  such  claim,  is  not  bound  to  snow  that  the  acts  of  Assembly 
have  been  strictly  complied  with.  He  is  protected  by  the 
judgment.  If,  however,  the  real  owner  had  a  good  deftnce  to 
the  payment  of  the  debt  for  which  bis  land  was  sold,  and  was 
not  a  party  to  the  scire  faciaSy  he  is  not  precluded  from  making 
it,  in  a  subsequent  action  for  ejectment  brought  by  the  purcha- 
ser at  sheriii*'s  sale. 

We  express  no  opinion  whether  or  not  the  matters  set  forth 
by  the  complainant  in  his  bill  would  constitute  a  defence  in  an 
action  of  ejectment.  These  matters  are  not  now  under  consider- 
ation. The  only  matter  now  under  consideration  is  whether 
the  justices  can  proceed  to  find  judgment  under  the  act  of  1836 
on  the  facts  set  forth  in  the  bill  respecting  the  time  when 
complainants  acquired  title  and  which  do  not  appear  to  be  dis- 
puted. 

Mr.  Weightman,  one  of  the  defendants  in .  the  bill  of  com- 
plaint, and  Louisa  his  wife,  by  deed  dated  the  16th  of  July, 
1864,  conveyed  the  premises  in  question  to  John  C.  Hawkins 
and  Peter  Dickinson,  reserving  an  annual  ground  rent  of 
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$248.40.  Hawkins  and  Dickinson  erected  a  three  story  brick 
dwelling  thereon,  and  by  deed  dated  July  7th,  1865,  conveyed 
said  premises  to  Thomas  Harrison. 

Thomas  Harrison  et  al,  by  deed  dated  3d  March,  1866,  con- 
veyed said  premises  to  Edward  Brady,  executor  and  trustee 
appointed  by  the  last  will  and  testament  of  Mary  A.  Brady, 
deceased 

The  judgment  against  Hawkins  and  Dickinson  was  obtained 
May  20th,  1871,  more  than  five  years  after  the  property  had 
been  conveyed  to  the  complainant  by  Thomas  Harrison,  and 
more  than  six  years  after  Hawkins  and  Dickinson  had  conveyed 
to  Harrison.  In  such  a  case  we  think  that  justices  cannot  pro- 
ceed to  final  judgment,  if  the  required  affidavit  should  be  made 
by  the  complainant,  or  if  the  petition  of  the  purchaser  at  sheriff's 
sale  should  show  that  the  justices  have  no  jurisdicticm  by  reason 
of  the  person  in  possesion  not  being  the  a6fendants  in  the  exe- 
cution whose  property  was-sold,  or  that  he  did  not  come  into 
possession  under  the  tenant  by  title  derived  to  him  subsequent 
to  the  judgment,  then  the  justices  should  not  proceed,  as  it 
would  be  manifest  from  the  petitioner's  own  showing  that  he 
was  not  within  the  terms  of  the  act.  And  in  such  a  case  it 
would  be  doubtful  if  the  person  in  possession  would  be  required 
to  make  the  affidavit  mentioned  in  the  act,  as  the  petitioner 
himself  would  show  that  he  was  not  within  the  terms  of  the 
act.  In  such  a  case  it  would  seem  that  his  only  remedy  would 
be  by  action  of  ejectment. 

But  as  the  purchaser  at  sheriiFs  sale  is  entitled  to  proceed 
under  the  act  until  the  affidavit  required  by  the  act  shall  be 
made,  or  it  shall  appear  from  the  proceedings  that  the  justices 
have  no  jurisdiction,  the  special  injunction  granted  in  this  case 
must  be  dissolved.  If  the  justices  shoul^  proceed  to  give  judg- 
ment after  the  requisite  affidavit  shall  have  been  made,  or  it 
should  appear  from  the  proceedings  that  they  have  no  jurisdic- , 
tion,  then  their  proceeding;  would  be  without  authority  of  law; 
and,  having  no  jurisdiction  so  to  proceed,  they  could  be  re- 
strained by  injunction  from  giving  judgment  and  awardins: 
possession.  For  though  the  act  provides  that  a  certiorari  shall 
not  be  a  supersedeas,  it  is  only  where  the  justices  are  proceeding 
within  the  terms  of  the  act  and  have  jurisdiction,  that  they  and 
the  parties  cannot  be  restrained  by  a  court  of  equity  from  proceed- 
ing to  judgment  and  possession.  It  is  to  be  presumed  however, 
that  the  justices  and  iurv  will  proceed  according  to  the  act  and 
within  the  terms  of  the  law;  and  so  proceeding,  they  cannot  be 
interfered  with  by  injunction  or  other  proceeding  of  the  court. 

The  special  injunction  is  dissolved. 

ThoTfuis  J.  Clayton  and  George  S,  Setden,  Esqs.^  for  plain tiflTs. 
Frank  S.  Simpson y  JEsq,,  for  defendants. 

{heaX  QaseUe,  Dec.  1,  U71,  VoL  8,  p.  389.] 
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Circuit  Court  of  the  United  States,  Eastern  District 

of  Pennsylvania. 

Ik  EQriTT. 


JORDAN  T.  WALLACE,  No.  8. 

«*     8CH0F1ELD,      14. 

.     "        *4     YOUNG,  et  bL    20. 

«•        ««     LEVES,  61. 

"        "     RC  HOLES,  70. 

'•        "     HODSON,  71. 

Where  InfHngement  of  a  piitent  Ib  alleffcd  in  the  bUI,  the  respondenti  are  bound  to 

answer  it  distioctly  and  uDeTasivelj. 

Opinion  by  MoKennan,  C.  J.  Delivered  Kovember  lltb, 
1871. 

The  original  answers  in  these  eases  present  tbe  same  defence^ 
which  were  set  up  in  Jordan  v.  Doffson.  That  case  was  ex- 
haustively argued  before  a  full  bench  of  this  court,  and  all  the 
questions  involved  in  it  were  careful!)'  considered  and  decided, 
and  an  elaborate  opinion  was  delivered  by  Mr.  Justice  Strong. 
The  conclusions  therein  announced  are  now  re-affirmed,  and  are, 
theretore^  to  be  taken  as  decisive  of  the  same  questions  pre- 
sented in  these  cases. 

Amendments  of  the  respondents'  answers  have  since  been  filed, 
wbieh  contain,  as  their  only  new  feature,  an  averment  of  the 
incapacity  of  the  patentee,  by  reason  of  mental  unsoundness,  to 
comprehend  the  specifications  attached  to  the  reissues  of  bis 
patent  in  1836  and  1864.  As  this  averment  is  unsupported  by 
any  proof  it  is  unnecessary  to  consider  it. 

A  decree  in  favor  of  the  complainant  is  now  opposed  upon 
the  ground  that  he  has  not  furnished  satisfactory  proof  of  in- 
fringement by  the  respondents. 

Infringement  is  alleged  in  the  bill,  and  the  respondents  are, 
therefore,  lK>und  to  answer  it  distinctly  and  unevasively.  In 
their  ori^iial  answers  their  response  to  this  allegation  is  qualified 
and  equivocal.  They  do  not  deny  the  use  of  the  invention  de- 
scribed in  the  patent,  but  only  that  it  was  used  '*  with  a  full 
knowledge  of  the  premises  mentioned  in  the  said  bill  of  com- 
plaint," and  in  violation  of  the  complainant's  exclusive  rights 
secured  by  the  patent  of  1864.  This  clearly  implies  an  admis- 
sion of  its  actual  use — ^and  this  implication  is  strengthened  by 
the  express  admission  in  the  amended  answers,  that  the  cards 
jacks  and  mules  stated  in  their  answers  to  be  in  use  by  the 
respondents,  were  made  and  constructed,  in  some  respects,  sub- 
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Btantially  in  imitation  of  the  improvement  claimed  by  the 
patentee.  Thus  nobody  failing  to  deny  their  alleged  use  of  the 
complainant's  invention,  which  he  has  a  right  to  treat  as  a  con- 
fession of  its  use,  but  by  their  mode  of  answering,  impliedly 
admitting  it,  the  eomplamant  is  not  required  to  make  any  fur- 
ther proof  of  infringement.  The  complainant  is,  therefore,  en- 
titled to  a  decree,  but  as  his  patent  expired  on  the  30th  of 
August,  1869,  it  can  only  be  for  an  account,  which  is  accordingly 
directed  in  each  cas^. 

Hector   T.  FenUm  and  Furman  .Sheppardj  Esqs.^  for  com- 
plainant. 

N.  H.  Sharpless^  Geo.  H.  Earle  and  R.  P.  Whiie^  Esqs.y  for 
respondents. 

[Legia  Gasdtte,  Not.  17,  1871,  Vol.  3,  p.  371.] 


a 


Court  of  Common  Pleas,  Philadelphia  County. 


CITY  OF  PHILADELPHIA  y.  JOSEPH  F.  MARCER. 

1.  It  Is  clear  that  tbe  city  treasurer  of  Philadelphia  has  a  right  to  resign  his  office, 
hat  he  cannot  hy  snch  resignation  take  firom  the  city  any  remedy  for  wrongs  oom- 
mitted  hy  him,  daring  his  term  of  office. 

9.  Sospenslon  of  the  treasurer  fh>m  office  hy  coanclls,  is  not  necessary  to  give  tbe 
coart  Jnrlsdiction  nnder  the  10th  section  of  the  consolidation  act  of  Febrnary,  1854. 

8.  Under  said  section,  a  writ  of  sequestration  against  the  city  treasurer  shall  issue 
upon  the  proper  affidavit  and  cause  shown,  and  does  not  depend  upon  his  suspen- 
sion ftom.  office  hy  city  councils. 

4.  The  fact  that  the  defttndant  is  liable  to  execution  on  his  official  bonds,  does  not 
altoet  tlie  issuing  of  the  writ. 

Petition  of  the  Mayor. 

To  the  honorable  the  judge  of  the  Court  of  Common  Pleas 
for  the  city  and  county  of  Philadelphia : — The  petition  of  the 
city  of  Philadelphia,  the  above  named  plaintiff,  respectfully 
l^presents — - 

That  the  above  named  defendant,  Joseph  F.  Marcer,  was 
elected  treasurer  of  the  city  of  Philadelphia  on  the  second 
Tuesday  of  October,  A.  D.  1869 ;  that  he,  the  said  defendant, 
accepted  and  has  filled  said  office^  and  entered  upon  its  duties 
on  the  first  day  of  January,  A.  D,  1870. 

That  the  said  defendant,  before  entering  upon  his  office  as 
city  treasurer,  took  and  subscribed  an  oath  honestly  to  keep 
and  account  for  all  public  moneys  and  property  entrusted  to  his 
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care,  agreeably  to  the  acts  of  Assembly  and  the  ordinancee  of 
the  corporation.  That  the  said  defendant,  by  virtue  of  said 
office,  had  charge  and  custody  of  large  sums  of  money  belong- 
ing to  said  plaintifi*,  and  also  large  amounts  of  the  said  plain- 
tin's  bonds  and  loans.  That  by  virtue  of  an  act  of  Assembly 
entitled  "  An  act  to  incorporate  the  city  of  Philadelphia,"  ai> 
proved  the  2d  day  of  February,  1864,  it  is  provided  in  the  10th 
section  thereof,  "  The  said  treasurer  (the  city  treasurer)  shall 
keep  the  public  moneys  in  such  place  and  manner  as  the  city 
councils  snail  direct,  and  shall  verify  his  cash  account  at  least 
once  every  week  to  the  satisfaction  of  a  standing  committee  of 
councils ;  and  upon  the  affidavit  of  a  majority  ox  such  commit- 
tee of  any  default  therein,  the  said  (city)  treasurer  shall  be  sus- 
pended from  office  until  the  further  action  of  councils ;  and  the 
Court  of  Common  Pleas  of  Philadelphia  shall,  upon  said  affi- 
davit and  cause  shown,  forthwith  issue  a  writ  of  sequestration 
to  the  sheriff  of  the  county  against  such  defaulter  for  the 
amount  of  such  default,  to  be  levied  of  all  his  property,  estate, 
and  effects,  in  favor  of  said  city,"  etc. 

That  a  majority  of  said  standing  committee  to  verify  the 
cash  accounts  of  the  city  treasurer  have  made  affidavit  that  the 
said  Joseph  F.  Marcer,  city  treasurer,  is  in  default,  and  that 
his  accounts  are  in  default  to  the  amount  of  four  hundred  and 
seventy-eight  thousand  and  forty-eight  dollars  and  fifty-one 
cents,  which  affidavit  is  hereto  annexed  and  made  part 
hereof. 

That  by  a  resolution  of  the  councils  of  said  city,  entitled  a 
^^  Resolution  relative  to  the  defalcation  of  the  city  treasurer  and 
instruction  to  the  city  controller,  approved  November  4th,  1871, 
it  was  provided  that  proper  measures  be  taken  for  the  sequestra- 
tion of  the  estate  of  the  said  Joseph  F.  Marcer. 

Your  petitioner,  therefore,  prays  your  honorable  court  to 
award  a  writ  of  sequestration  to  sequester  all  the  property, 
estates  and  effects  of  the  said  Joseph  F,  Marcer  to  the  amount  of 
said  default,  according  to  the  act  of  Assembly  in  such  cases 
made  and  provided. 

And  your  petitioner  will  ever  pray,  etc. 

Daniel  M.  Fox, 

Mar/or  of  Philadelphia. 
(Filed  Nov.  10,  1871.) 


Affidavit. 


City  and  county  of  Philadelphia,  ss. — "William  Bumm,  Amos 
8.  Ellis,  Albert  H.  Laduer,  John  Bardsley,  Alexander  Hodg- 
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don,  and  Samuel  G.  King,  having  been  duly  sworn  and  affirmed 
according  to  law,  depose  and  say : — 

That  tney  are  members  of  a  standing  committee  of  councils, 
to  wit :  The  committee  to  verify  the  cash  accounts  of  the  city 
treasurer;  that  Joseph  F,  Marcer  was  elected  treasurer  of /  the 
city  of  Philadelphia  on  the  second  Tuesday  of  October,  1869, 
for  the  term  of  two  years,  commencing  on  the  first  day  of  Jan- 
nary,  1870,  and  that  he  accepted  the  said  office,  and  has  filled 
the  same  from  the  said  first  day  of  January,  until  the  second 
day  of  November,  1871,  and  from  thence  hitherto. 

That  said  committee  were  duly  appointed  in  the  month  of 
January,  1871,  and  have  served  from  thence  hitherto. 

That  it  is  the  duty  of  said  committee,  under  the  act  of 
Assembly  entitled  an  act  incorporating  the  city  of  Philadelphia, 
approved  February  2d,  1854,  to  examine  the  cash  accounts  of 
the  city  treasurer. 

That  the  said  Joseph  F.  Marcer,  by  virtue  of  his  said  office 
of  city  treasurer,  had  the  custody  and  charge  of  large  sums  of 
money  and  large  amounts  of  loans  and  bonds  belonging  to  the 
city  of  Philadelphia, 

That  the  said  committee  met  on  the  second  day  of  iN'ovem- 
ber,  1871,  in  the  said  city  and  county  of  Philadelphia,  to  wit: 
at  the  room  of  councils,  to  examine  the  accounts  of  the  said 
city  treasurer ;  that  from  an  examination  of  said  accounts  your 
deponents  do  further  say  that  they  have  ascertained  and  do 
depose  that,  by  reason  oi  breaches  of  official  duty  on  the  part 
of  the  said  Joseph  F.  Marcer,  the  city  treasurer,  there  is  a  defi- 
ciency in  the  city  treasury  of  a  total  sum  of  four  hundred  and 
seventy-eight  thousand  and  forty-eight  dollars  and  fifty-one 
cents  ($478,048.51),  hereinafter  more  specially  mentioned. 

That  on  and  before  the  second  day  of  October,  1871,  the  said 
city  treasurer,  Joseph  F.  Marcer,  in  violation  of  his  duty  as  city 
treasurer,  placed,  or  permitted  to  be  placed  in  the  hands  of  the 
firm  of  0.  T.  Yerkes,  Jr.,  &  Co.,  the  sum  of  three  hundred 
thousand  dollars  ($300,000),  moneys  of  the  city  of  Philadel- 
phia, for  which  he  took  and  accepted  the  due  bill  of  C.  T« 
Yerkes,  Jr.,  &  Co.  to  David  Jones,  dated  October  2d,  1871, 
That  the  said  firm  of  C.  T.  Yerkes,  Jr.,  &  Co.,  has  since  failed, 
and  that  said  due  dill  is  uncollectable,  and  for  which  said  sum 
of  $800,000  no  consideration  has  been  received  by  the  said  city 
of  Philadelphia,  whereby  there  is  a  defalcation  in  the  said  city 
treasury  in  the  sum  of  three  hundred  thousand  ($300,000) 
dollars. 

That  the  said  treasurer,  Joseph  F.  Marcer,  has  been  in  the 
habit  and  practice  of  negotiating  the  authorized  loans  of  the 
city  of  Philadelphia;  that  of  said  loans  the  sum  of  •  one  hun- 
dred and  forty-five  thousand  dollars  ($145,000),  were  tranii- 


$58  CiTT  OF  Philadklphia  v.  Marceb. 


■••• 


ferred  on  the  books  of  the  said  treasurer,  by  him  or  his  au- 
thority, to  the  following  parties : — 

Bank  of  liTorthern  Liberties,        .        .        .  $23,000 

William  G.  Cochran, 28,000 

N.  B.  Browne, 80,000 

George  Philler,  vice-president,     •        .        .  26,000 

Emily  Briggs, 4,000 

J.  B.  Roman, 800 

Philip  H.  Fretz,  Doylestown,       .        .        .  8,000 

M.  R.  Richart  et  al., 5,700 

Mary  Lanton, 4,800 

Charles  G.  Pinney, 6,200 

Drezel,  Morgan  &  Co., 9,000 

Drexel  &  Co., 1,000 

$145,000 

in  the  respective  amounts  set  opposite  their  names ;  all  which 
amount  of  one  hundred  and  forty-five  thousand  dollars  of  the 
said  city  loan  was  placed  to  the  credit  of  the  said  firm  of  C. 
T.  Yerkes,  Jr.,  &  Co.,  by  said  city  treasurer  on  the  books  of 
said  treasurer,  before  said  transfers  were  made,  and  that  no 
money  or  consideration  whatever  was  paid  to  the  city  of  Phila- 
delphia at  or  before  the  time  the  said  amounts  of  said  loan  was 
credited  to  C.  T.  Yerkes,  Jr.,  k  Co. ;  nor  at  or  before  the  time 
the  said  loan  was  transferred,  as  before  stated ;  nor  has  any 
consideration  as  yet  been  received  by  the  city  of  Philadelphia 
for  the  said  one  hundred  and  forty-five  thouiand  (145,000)  dol- 
lars ;  whereby  there  is  a  further  defalcation  in  the  city  treasury 
to  the  amount  of  $145,000. 

That  the  said  city  treasurer,  has  further  in  violation  of  his 
official  duty,  paid  over  to  the  said  firm  of  C.  T.  Yerkes,  Jr.,  A 
Co.  the  sum  of  thirty-three  thousand  and  forty-eight  dollars 
($88,048),  for  which  no  consideration  whatever  has  been  re^ 
eeived  by  the  city  of  Philadelphia,  whereby  there  is  a  further 
defalcation  in  the  said  city  treasury  to  the  amount  of  $33,048. 

And  the  deponents,  further  say,  that  by  reason  of  said  dedi- 
cations on  the  part  of  the  said  Joseph  F.  Marcer,  the  city  of 
Philadelphia  is  and  will  be  greatly  damaged. 

William  Bumh, 
JoHK  Bardslbt, 
Samubl  G.  KiKa, 

A*  L.  HODGDON, 

A.  n.  Ladner. 

(Sworn,  affirmed  and  subscribed  the  4tb  and  7th  days  of  'So 
vember,  1871.) 
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Answer  qp  Joseph  F.  Marcer. 

The  City  of  Philadelphia  v.  Joseph  F.  Marcer. — Answer  of 
Joseph  F.  Maroer  to  the  rule  to  show  caose  why  a  writ  of  se- 
questration should  not  be  awarded  as  prayed  for  by  a  petition 
of  the  city  of  Philadelphia,  filed  the  10th  day  of  November, 
1871. 

The  said  Joseph  F.  Marcer  comes  and  saith  that  said  petition 
shows  that  no  writ  of  sequestration  can  issue,  inasmuch  as  it 
does  not  appear  therefrom,  that,  upon  the  affidavit  of  a  stand- 
ing committee  of  the  councils  of  the  city  of  Philadelphia,  the 
said  Joseph  F.  Marcer,  as  treasurer  of  said  city,  was  suspended 
from  said  office  by  the  councils  of  said  city ;  and  the  said 
Joseph  F.  Marcer,  without  waiving  the  benefit  of  the  above  sug- 
gestion, for  answer  to  said  petition,  saith  that  he  entered  upon 
the  office  of  treasurer  of  the  city  of  Philadelphia  on  the  nrst 
day  of  January,  1870,  and  continued  to  act  as  said  officer  until 
the  2d  day  of  November,  1871,  upon  which  day  he  resigned  said 
office ;  that  on  said  day,  upon  informing  councils  of  said  city 
of  his  said  resignation,  they  did  fill  the  vacancy  thereby  oc- 
curring by  choosing  in  joint  meeting  a  successor. 

And  respondent  further  answering  saith  that  from  the  com- 
mencement to  the  end  of  the  period  during  which  he  was  treas- 
urer his  cash  account  was  duly  verified  in  accordance  with  the 
act  in  said  petition  cited,  and  during  said  period  no  affidavit  by 
the  committee  to  verify  his  cash  accounts  was  ever  made  of  any 
default  therein. 

And  respondent  further  answering  saith  that  the  city  of 
Philadelphia  required  of  him,  before  entering  upon  the  duties 
of  said  office,  not  only  to  give  bond,  but  to  give  a  warrant,  under 
which  a  judgment  has  been  duly  entered  in  the  District  Court 
of  the  county  to  December  Term,  and  No.  108,  and  on  which 
judgment  an  execution  can  issue,  which  can  "  be  levied  on  all 
his  property,  estate  and  effects,"  with  like  force  and  effect,  as  is 
contemplated  by  a  writ  of  sequestration,  and  respondent  sug- 
gests that,  by  reason  of  the  entry  of  the  judgment  aforesaid, 
the  city  of  Philadelphia  waived  the  benefit  of  the  act  cited  in 
said  petition  in  case  of  a  default. 

Wnerefore  the  respondent,  on  the  verification  of  the  facts 
herein  set  forth  in  any  manner  by  the  court  appointed,  prays  to 
be  discharged  with  his  costs. 

Joseph  F.  Marcer  being  duly  affirmed  according  to  law,  doth 
say,  that  the  facts  stated  by  him  on  his  own  knowledge  are 
true. 

Joseph  F.  Marcer. 

(Filed,  November  17, 1871.) 
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Opinion  by  Paxson,  J*    Delivered  November  23d,  1871. 

This  was  a  rule  to  show  cause  why  a  writ  of  sequestration 
should  not  issue  against  the  above  named  defendant.  The  latter 
was  elected  city  treasurer  on  the  second  Tuesday  of  October, 
A,  D.  1869,  and  entered  upon  the  duties  of  said  office  on  the 
first  day  of  January,  A.  D.  1870.  The  term  for  which  he  was 
elected  will  expire  on  the  first  day  of  January  next. 

On  the  fourtn  day  of  the  present  month  (ISovember)  a  major- 
ity of  the  standing  committee  of  councils,  who  are  charged 
by  law  with  the  verification  of  the  cash  account  of  the  city 
treasurer,  made  affidavit  to  the  fact,  that  the  said  Joseph  F. 
Marcer,  city  treasurer,  was  a  defaulter  to  the  amount  of 
$478,048.51. 

By  resolution  approved  on  said  4th  day  of  November,  1871, 
the  city  solicitor  was  instructed  to  commence  proceedings  for 
the  purpose  of  sequestering  the  estate  of  the  said  Joseph  F. 
Marcer.  The  petition  of  the  city  of  Philadelphia,  filed  by  the 
mayor,  upon  which  the  above  rule  was  granted  sets  forth  inter 
alia  the  aoove  facts;  with  the  affidavit  of  the  standing  committee 
of  councils  above  referred  to,  in  which  affidavit  the  particulars 
of  the  alleged  default  are  stated. 

The  tenth  section  of  the  act  of  2d  of  February,  1854,  com- 
monly called  the  consolidation  act,  provides  for  the  election  of 
the  city  treasurer,  defines  his  duties,  and  im]x>8e8  certain  penal- 
ties for  their  violation.  It  is  enacted  by  said  section,  inter  alia^ 
that  "  the  said  treasurer  shall  keep  the  public  moneys  in  such 
]ilace  and  manner  as  the  city  councils  shall  direct,  and  shall 
verify  his  cash  account  at  least  once  every  week  to  the  satisfac- 
tion of  a  standing  committee  of  councils,  and  upon  the  affidavit 
of  a  majority  of  such  committee  of  any  default  therein,  the  said 
treasurer  shall  be  suspended  from  office  until  the  further  action 
of  councils,  and  the  Court  of  Common  Pleas  of  Philadelphia 
county  shall,  upon  said  affidavit  and  cause  shown,  forthwith 
issue  a  writ  of  sequestration  to  the  sheriff  of  the  county  against 
such  defaulter  for  the  amount  of  such  default,  to  be  levied  on 
all  his  property,  estate,  and  effects  in  favor  of  the  said  city, 
which  writ  shall  be  a  lien  thereon  from  the  issuing  thereof, 
with  a  clause  of  attachment  contained  therein,  directing  the 
sheriff*  to  arrest  the  body  of  such  defaulter,  to  answer  the  said 
charge  on  the  day  certain,  on  which  day  the  said  court  shall 
inquire  of  the  premises,  and  enter  judgment  thereon,  as  may  be 
just,  or,  in  their  discretion,  to  award  an  issue  to  try  the  dis- 
puted facts,  and  if  the  said  court  upon  such  hearing,  shall  be 
satisfied  that  there  is  probable  cause  to  believe  that  such!  treas- 
urer has  committed  the  crime  of  perjury,  aa  mentioned  in  this 
section,  it  shall  be  their  duty  to  commit  him  for  trial  at  the 
next  Court  of  Quarter  Sessions  of  said  county.*' 
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It  is  under  this  section  that  the  city  now  asks  that  the  writ 
of  sequestration  may  go  out. 

The  defendant  has  filed  an  answer  to  the  petition  of  plaintiff, 
in  which  he  alleges,  by  way  of  defence : — 

First.  That  no  writ  of  sequestration  can  issue  against  him, 
because  it  does  not  appear  from  plaintiff's  petition  that  the  said 
defendant,  as  treasurer  of  said  city,  was  or  is  suspended  froiu 
said  office  by  councils. 

Second.  That  on  the  2d  day  of  November,  A.  D.  1871,  the 
said  defendant  resigned  the  said  office  of  city  treasurer,  and 
that  upon  said  dav  the  city  councils,  upon  bemg  informed  of 
such  resignation,  nlled  tHe  vacancy  thereby  created,  by  choos- 
ing in  joint  meeting  a  successor. 

Third.  That  from  the  commencement  of  his  term  of  office  to 
the  time  of  his  resignation,  the  defendant's  cash  account  as  treas- 
urer was  duly  vouched  according  to  law,  and  that  during  said 
period  no  affidavit  by  the  committee  to  verify  his  cash  account 
was  ever  made  of  any  default  therein. 

Fourth.  That  the  defendant  had  given  bond  with  warrant 
of  attorney  to  the  cit^,  in  the  sum  of  $100,00^,  upon  which 
execution  can  issue  with  the  same  force  and  effect  as  a  writ  of 
sequestration. 

1  have  before  me  a  certified  copy  of  the  proceedings  of  coun- 
cils, from  which  it  appears  that  on  the  second  day  of  November 
the  resignation  of  Mr.  Marcer  as  city  treasurer  was  read  and 
laid  on  the  table ;  that  upon  the  same  day  the  select  and  com- 
mon councils  met  in  joint  convention  and  elected  Mr.  Peter  A. 
B.  Widener,  city  treasurer,  "  for  the  unexpired  term  of  Joseph 
F.  Marcer ;"  that  subsequently  the  securities  of  the  said  Wide- 
ner were  approved  by  councils,  and  that  on  the  16th  day  of 
November,  tne  resolution  of  councils,  approving  said  securities, 
was  returned  to  common  council  by  the  mayor  without  his  ap- 
proval ;  whereupon  the  latter  body  passed  said  resolution  over 
the  veto  of  the  mayor,  by  a  vote  of  40  yeas  to  18  nays.  That 
on  the  same  day,  the  said  resolution  being  before  the  select 
council  for  reconsideration,  the  further  consideration  of  the 
same  was  postponed. 

I  do  not  propose  to  comment  on  the  action  of  councils  further 
than  may  be  necessary  to  show  its  bearing  upon  the  case  now 
under  consideration.  It  is  for  the  people,  whom  the  councils 
represent,  to  pass  upon  the  ppoprietv  of  their  action.  'The 
court  have  only  to  do  with  its  legal  effect. 

This  case  raises  three  important  questions :  1.  Had  the  city 
treasurer  the  right,  under  the  law,  to  resign  his  office  ?  2d.  If  he 
had  such  right,  can  he,  by  its  exercise,  relieve  himself  from  any 
liability  or  penalty  which  he  may  have  incurred  bv  reason  of  any 
official  misconduct  prior  to  his  resignation  ?    8a.  Can  the  writ 
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of  sequestration  issue  against  the  defendant  in  the  absence  of 
his  formal  suspension  from  office  by  councils  ?  ^ 

It  requires  no  argument  to  sustain  the  general  proposition 
that  a  public  officer  maj  resign.  It  is  a  right  whicn  has  been 
exercised  without  question  from  the  foundation  of  the  govern- 
ment. There  is  no  instance  of  a  president  ever  having  resigned 
his  office ;  but  the  history  of  our  owu  State  furnishes  an  instance 
of  a  governor  having  done  so;  and  cabinet  ministers,  judges 
and  numerous  other  officers,  both  Federal  and  State,  have,  from 
time  to  time,  resigned  the  offices  to  which  they  have  been  ap- 
pointed or  elected  by  the  people.  I  know  of  no  case  in  which 
a  public  officer  has  been  constrained  to  exercise  the  functions 
01  his  particular  office  after  resignation.  It  would  seem,  there- 
fore, to  be  clear,  that  Mr.  Marcer  had  a  right  to  resign  his  office, 
and  that  after  resignation  there  was  no  power  in  councils  or 
elsewhere  to  compel  him  to  continue  to  act  as  city  treasurer. 
But  it  does  not  follow  that  because  he  may  resign  nis  office  he 
can  thereby  avoid  any  liability,  civil  or  criminal,  previously  in- 
curred, f  To  hold  the  contrary  would  place  it  in  the  power  of 
any  officer,  after  violation  of  the  law,  to  evade  the  penalty 
thereof  by  tenclering  his  resignation.  To  state  this  proposition 
is  to  refute  it.  In  this  case,  if  the  allegations  of  the  plaintiff 
be  true,  Mr.  Marcer  has  incurred  serious  responsibilities,  both 
civil  and  criminal,  and  he  cannot,  by  his  own  voluntary  act, 
take  from  the  city  any  remedy  which  the  law.  has  given  K>r  its 
protection. 

But  it  is  alleged  that  the  writ  of  sequestration  cannot  issue, 
because  the  defendant  has  never  been  suspended  from  office  by 
councils.  Why  suspend  him  after  resignation?  Why  go 
through  a  useless  form  when  the  defendant,  by  his  own  act,  has 
rendered  such  course  unnecessary,  if  not  impossible  ?  I  am  not 
clear  that  any  formal  action  6f  councils  is  necessary  to  suspend 
a  defaulting  treasurer.  The  act  says:  "Upon  the  affidavit  of 
a  majority  of  such  committee  of  any  default  therein,  the  said 
treasurer  shall  be  suspended  from  office  until  the  further  action 
of  councils,"  etc  It  is  a  question  whether,  upon  the  making 
of  the  affidavit  referred  to  by  a  majority  of  the  said  committee, 
the  treasurer  is  not  ipso  facto  suspended  until  the  further  action 
of  councils.  But  whether  this  be  so  or  not,  suspension  of  the 
treasurer  from  office  by  councils  is  not  necessary  to  give  this 
oouH  jurisdiction.  In  the  case  of  a  defaulting  treasurer  the 
law  casts  upon  councils  and  upon  the  court  certain  duties.  The 
former  are  legislative,  the  latter  judicial.  The  requirement  of 
the  law  in  TOth  cases  is  mandatory.  When  our  jurisdiction 
has  once  attached  no  action  of  councils,  nor  any  neglect  of 
councils  to  obey  the  law,  can  interfere  with  it.  What,  then, 
is  the  duty  of  the  pourt  in  the  premises  ?    The  act  referred  to. 
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after  providing  that  after  the  affidavit  of  default  on  the  part 
of  the  treasurer,  he  shall  be  suspended  from  office  until  the 
further  action  of  councils,  ffoes  on  to  say : — ^^  And  the  Court 
of  Common  Pleas  of  Philadelphia  county  shall,  upon  said  affi- 
davit and  cause  shown,  forthwith  issue  a  writ  of  sequestration," 
etc.  There  is  no  provision  here  that  the  court  shall  issue  such 
writ  only  in  case  city  councils  shall  suspend  the  treasurer  from 
office,  but  it  is  to  issue  upon  affidavit  and  cause  shown. 

We  do  not  regard  the  fact  that  the  defendant  is  liable  to  exe- 
cution on  his  bond  as  having  any  bearing  upon  this  case.  The 
plaintiff  is  entitled  to  all  the  remedies  provided  by  law.  And 
if  it  were  otherwise  it  is  sufficient  answer  to  this  suggestion  to 
say  that  an  execution  upon  said  bond  could  only  issue  in  the 
sum  of  $100,000,  while  the  default  of  the  treasurer  is  alleged 
to  be  $478,048.61.  The  sequestration  will  cover  all  the  defend- 
ant's estate,  and  hold  it  to  meet  his  liability  to  the  city. 

I  have  avoided  making  any  comment  upon  this  case,  beyond 
the  discussion  of  its  legal  principles.  While  we  may  deeply 
regret  the  unfortunate  position  of  this  defendant  we  cannot  for* 
get  that  the  aid  of  the  court  is  invoked  to  enforce  the  law. 
Were  we  to  do  less,  we  should  betray  the  high  trust  reposed  in 
us  by  the  people. 

And  now,  November  23d,  1871,  it  is  ordered  by  the  court 
that  the  rule  in  this  case  be  made  absolute,  and  that  the  writ 
of  sequestration  prayed  for  be  issued  as  provided  by  law,  and 
that  tne  said  writ  shall  contain  a  clause  of  attachment  direct- 
ing the  high  sheriff  of  the  city  and  county  of  Philadelphia  to 
arrest  the  body  of  the  said  Joseph  F.  Marcer,  and  him  safely 
keep,  to  answer  the  said  charge  in  the  said  petition  contained, 
on  Monday  morning  next,  at  10  o'clock,  and  to  abide  the  further 
order  of  the  court  in  the  premises. 

As  this  is  a  ease  of  public  importance,  it  is  proper  to  say 
that  all  of  my  colleagues  concur  in  this  opinion. 

[Legal  QaMMe,  Deo.  |,  1871,  Vol.  3,  p.  3V0.] 
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Court  of  Common  Pleas,  Philadelphia  County. 

In  Equity. 


HARTNACK  et  al.  v.  JAMES  et  aL 

1.  If  an  InjnnctioD  be  asked  for  to  atay  lecral  proceedlnea,  the  neceaaity  ahoiiM  be 
urgent  and  the  case  free  from  doubt,  and  it  ahoald  appear  that  the  relief  prayed  for 
coald  not  be  obtained  by  or  through  the  legal  proceedings  already  commenced. 

2.  A  general  receipt  for  rent  given  by  the  lessor  to  the  tenant  in  possession,  who  la 
the  assignee  of  the  unexpired  term  of  a  lease,  is  not  an  implied  letting  of  the  premi* 
sea  to  the  tenant  lor  a  now  term,  but  is  entirely  consistent  with  the  existing  leaae. 

Bill  in  Equity. 

To  the  honorable  the  judges  of  the  said  court : 
Your  orators  complain  and  say : 

1.  That  on  the  12th  day  of  June,  A.  D.  1871,  your  orators 
bought  from  one  William  Marks  the  good  will,  stock  and  fix- 
tures of  the  hotel,  situate  and  being  No.  801  Sansom  street,  in 
said  city,  and  the  same  day  went  into  possession  of  the  premises. 

2.  That,  at  the  time  of  the  purchase  and  taking  possession  as 
aforesaid,  your  orators  were  informed  by  the  said  William 
Marks,  that  the  premises  named  were  owned  by  the  said 
Amanda  James ;  that,  on  or  about  the  2d  day  of  July,  in  the 
year  aforesaid,  said  Amanda  James  demanded  -from  your  ora- 
tors the  pa^-ment  of  one  month's  rent,  viz. :  $83.83 ;  that  your 
orators  paid  the  same  to  the  said  Amanda  James  in  person, 
and  took  her  receipt  for  the  same,  and  she  agreed  with  your 
orators  that  they  might  and  should  remain  in  possession. 

3.  That  your  orators  are  informed  and  believe  that  the  said 
Amanda  James  has  brought  suit  before  Alderman  Wilson 
Kerr,  of  said  city,  against  one  Thomas  R.  Steele,  who,  as  your 
orators  are  informed,  was  forn^erly  in  possession  of  said  premi^ 
ses  as  tenant,  for  the  recovery  of  the  possession  of  said  premises 
and  a  writ  of  possession  has  been  served  upon  your  orators  by 
said  John  Daley,  who  intends,  forthwith,  to  turn  your  orators, 
and  their  goods  and  chattels,  into  the  street. 

4.  That  your  orators  never  knew  the  said  Steele  to  have  been 
the  lessee  of  said  premises,  and  that  no  proceedings  have  been 
commenced  by  said  Amanda  James  against  your  orators ;  that 
your  orators  never  knew  the  said  Steele,  nor  had  any  business 
relations  with  him  whatsoever. 

In  these  circumstances  your  orators  need  equitable  relief: 

I.  They  ask  that  the  said  defendants  be  restrained  by  this 

honorable  court  from  proceeding  to  execute  the  said  writ  of 

possession  against  your  orators,  and  that  the  court  will  grant  a 

special  injunction  until  the  final  hearing  of  the  above  complaint. 
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n.  That  your  orators  may  have  such  other  and  further  relief 
as  may  be  necessary. 

Charles  Sidebotham, 
For  Plaintiffs. 

Answer  of  Amanda  James  et  al. 

To  the  honorable  judges  of  the  said  court : 

The  answer  of  the  defendants  to  the  bill  of  complainants : 

I.  That  the  said  Amanda  James,  by  lease  dated  December 
17th,  1868,  demised  the  dwelling  house,  No.  801  Sansom  street, 
to  Thomas  R.  Steele,  his  heirs,  executors,  administrators,  suc- 
cessors, and  assigns,  for  the  term  of  three  years  from  January 
1st,  1869,  to  be  used  by  him  in  connection  with  the  store  No. 
116  South  Eighth  street,  then  occupied  by  him  as  a  millinery 
store.  That  in  accordance  with  the  terms  of  said  lease,  and  the 
agreement  between  the  parties,  the  said  lessee,  at  his  own  ex- 
pense, made  doors  between  the  said  two  properties,  and  they 
were,  as  agreed  upon,  used  together  for  the  said  millinery  busi- 
ness. That  there  was  no  provision  in  said  lease  against  assign- 
ing the  same,  or  underletting  the  premises.  That  shortly  after 
the  execution  of  the  said  lease,  much  to  the  surprise  of  the  said 
Amanda  James,  and  contrary  to  her  wishes  and  desires,  the 
said  Thomas  R.  Steele  closed  up  the  doors  between  said  two 
properties,  and  sold  out  the  unexpired  term  of  his  lease,  and 
transferred  the  premises  to  the  Tully  Brothers,  to  be  occupied 
and  used  as  a  tavern  and  liquor  saloon,  and  they  sold  out  to  other 
parties  their  rights  in  the  premises,  which  were  subsequently 
taken  in  execution  and  sold  by  the  sheriff,  and  the  unexpired 
term  of  the  lease  transferred  by  him  to  Marks  and  Largey,  and 
the  interest  of  Marks  in  said  lease,  transferred  by  him  to  the 
said  Charles  Hartnack. 

II.  That  shortly  after  July  1st,  1871,  the  day  upon  which  the 
month's  rent  upon  said  lease  became  due,  Hartnaclc  and  Largey 
went  out  to  defendant's  residence,  at  Germantown,  and  told  her 
that  plaintiff's  had  purchased  the  stock  and  fixtures  of  the  tavern, 
and  unexpired  term  of  the  lease,  and  paid  her  the  month's  rent 
due  July  1st,  she  giving  a  receipt  to  them  for  the  same,  with  the 
distinct  understanding  between  them  that  it  was  for  one  month's 
rent,  due  under  the  lease  to  Steele.  They  then  urged  and  en- 
treated her  to  promise  to  give  them  a  renewal  of  the  lease  after 
the  present  lease  to  Steele,  which  had  been  transferred  to  them, 
should  expire  on  January  1st,  1872.  This  she  peremptorily  and 
positively  refused  to  do  (as  admitted  by  plaintiffs  within  a  few 
days  past),  as  she  was  opposed  to  her  property  being  used  for  the 
sale  of  liquor,  she  having  rented  it  to  Steele,  as  she  supposed, 
only  for  business  purposes. 

III.  That  since  July  no  money  or  rent  having  been  paid  by 
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the  said  Steele  or  the  plaintiffs,  the  parties  residing  on  the 
premises  under  him,  proceedings  were  institated  by  the  said 
Amanda  James  to  obtain  possession  of  the  premises  for  the  non- 
payment of  the  rent  in  accordance  with  the  act  of  Assembly  of 
April  8d,  1830.    Purdon,  p.  614,  pi.  21.    That  on  September 
27th,  1871,  the  thirty  days'  notice  to  quit,  provided  by  said  act 
of  Assembly,  was  served  personally  on  said  plaintiffs  residing  on 
the  said  premises,  and  a  copy  left  with  them,  as  well  as  upon 
the  said  Steele.     The  parties  having  failed  to  remove  from  and 
deliver  up  said  premises  to  the  lessor  or  pay  the  rent  in  arrear, 
a  precept  was  issued  by  Alderman  Wilson  JCerr  to  John  Daley^ 
constable,  to  summon  the  lessee  under  said  lease,  which  precept 
was  served  by  said  constable  upon  the  said  Steele,  and  upon  the 
said  plaintif!s,  the  parties  residing  on  the  premises,  and  on  the 
hearing  on  October  31st,  1871, judgment  for  possession  was  ren- 
dered by  said  alderman,  and  after  the  five  days  allowed  by  the 
said  act  of  Assembly  for  the  parties  to  enter  security  and  take 
an  appeal,  and  in  which  time  no  security  was  entered  by  them 
or  appeal  taken,  the  said  alderman  on  November  13th,  1871, 
issued  his  writ  of  possession  to  the  said  constable,  who  was  about 
to  execute  it,  when  restrained  by  the  special  injunction  granted 
in  this  case. 

IV.  That  when  the  writ  of  special  injunction  in  this  case  was 
served  personally  by  the  said  riartnack  upon  the  said  Amanda 
James  on  November  16th,  1871,  she  asked  him  why  the  plain- 
tiffs had  not  paid  the  rent  due  upon  said  lease  to  Steele  and 
assigned  to  them,  and  he  replied  that  as  they  held  the  property 
under  said  lease  to  Steele  and  proceedings  had  been  commenced 
upon  it,  he  did  not  know  whether  he  was  to  pay  it  to  her  or  to 
Steele. 

All  which  matters  the  eaid  Amanda  James  is  reptdy  and 
willing  to  maintain  as  the  court  may  direct,  and  prays  to  be 
hence  dismisse<l  with  her  costs  and  charges  in  this  behalf  most 
wrongfully  sustained. 

Amakda  Jamks. 


AHswBit  ot  John  Dalht. 

That  I  am  a  constable  of  the  city  of  Philadelphia.  That  on 
September  27th,  1871, 1  served  the  thirty  days'  notice  to  quit, 
mentioned  in  the  answer  of  the  said  Amanda  James,  upon 
Thomas  B.  Steele,  by  leaving  the  same  with  an  adult  member  of 
his  familv,  at  his  residence,  and  also  personally  on  the  premises 
on  said  Hartnack  and  Largey,  the  said  plaintiffs  residing  upon  the 
demised  premises  and  left  a  copy  of  said  notice  with  tliem.  'That 
the  precept  or  summons  from  Alderman  Wilson  Kerr  was  issued 
by  him  to  me  on  October,  28th,  1871,  and  served  on  that  day 
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upon  said  Steele  by  leaving  it  at  his  reBidence  with  an  a<Iult 
member  of  his  family,  and  personally  on  the  premises  on  Hart- 
pack  and  Largey,  the  plaintiffs  residing  upon  the  demised  prem- 
ises. That  judgment  for  possession  was  rendered  in  favor  of  the 
lessor  at  the  hearing  of  the  case,  and  after  the  five  days  allowed 
by  law  by  the  act  of  Assembly  for  entering  security  and  taking 
an  appeal,  within  which  time  no  security  was  entered  or  appeal 
taken,  and  a  writ  of  possession  was  then  issued  by  the  alderman 
to  me,  which  I  was  about  executing  when  stopped  by  the  special 
injunction, 

John  Daley. 

Opinion  by  Finlbttbr,  J.    Delivered  November  23d,  1871. 
Motion  to  dissolve  special  injunction. 

On  the  17th  day  of  December,  1868,  the  defendant,  Amanda 
James,  demised  the  dwelling  house,  No.  801  Sansom  street,  to 
Thomas  R.  Steele,  his  heirs,  executors,  administrators,  success- 
ors and  assigns,  for  the  term  of  three  years.  Subsequently, 
possession  of  the  premises  was  obtained  by*********"  and 
they  were  sold  by  the  sheriff,  and  the  unexpired  term  of  the 
lease  transferred  by  him  to  Marks  and  Largey,  and  the  interest 
of  Marks  in  said  lease  transferred  by  him  to  one  of  the  com* 
plainants,  Charles  Hartnack.'' 

The  rent  was  payable  monthly,  but  none  has  been  paid  by 
any  one  since  July  1st,  1871.  On  the  27th  day  of  September, 
a  thirty  days'  notice  to  quit  the  premises  "  was  served  upon 
Steele,  and,  also,  personally  on  the  premises  on  Hartnack  and 
Largey,  the  plaintiffs  residing  on  the  demised  premises,  and  a 
copy  of  said  notice  left  with  them."  On  the  28th  day  of  Octo- 
ber, Alderman  Kerr  issued  his  summons,  which  was  served 
upon  Steele,  "and  personally  on  the  premises  on  Hartnack  and 
Largey." 

Judgment  for  possession  was  duly  entered,  and  after  the 
expiration  of  five  days  a  writ  of  possession  was  issued.  Where- 
upon the  plaintiffs  filed  their  bill,  and  a  special  injunction  for 
five  days  was  allowed.  The  defendants  have  entered  a  motion 
to  dissolve  the  special  injunction. 

The  potency  of  injunctions,  especially  to  restrain  a  meditated 
wrong,  nas  made  them  a  favorite  means  of  prevention  as  well  as 
of  redress.  It  is  at  all  times  a  power  to  be  used  with  extreme 
caution,  and  only  when  required  by  an  imperative  exigency. 

If  it  be  invoked  to  stav  the  regular  process  of  legal  proceed- 
ings, the  necessity  should  be  urgent  and  the  case  free  from  all 
difficulty  and  doubt.  Even  then,  it  should  appear  that  the 
relief  prayed  for  could  not  be  obtained  by  or  through  the  legal 
proceedings  already  commenced;  otherwise  there  would  not 
only  be  an  apparent  conflict  of  jurisdiction,  but  a  multiplicity 
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of  suits  arising  out  of  the  same  cause  of  action,  or  in  reference 
to  the  same  le^al  rights. 

These  principles  apply  with  greater  force  to  "  special  injunc- 
tions," which  must  of  necessity  be  granted  upon  a  hasty  and 
partial  examination  of  the  merits  of  the  controversy,  and  are 
always  of  grace  and  discretion,  and  not  of  right. 

In  the  present  case  the  plaintiffs  have  made  no  effort  to  main- 
tain  their  legal  rights  in  the  suit  before  the  alderman,  although 
they  had  more  than  a  month's  notice  that  their  possession  of 
the  premises  would  be  involved  in  that  proceeding. 

The  plaintiffs  allege  that  on  the  12th  day  of  June,  1871,  they 
purchased  the  ffood-will,  stock  and  fixtures  of  the  premises 
from  William  Marks,  and  went  into  possession.  That  on  the 
2d  day  of  July,  Amanda  James  demanded  from  them  the  pay- 
ment of  one  month's  rent,  viz. :  $88.83,  and  they  paid  the  same 
to  her  and  took  her  receipt  for  the  same ;  and  she  agreed  with 
them  they  should  remain  in  possession.  The  receipt  is<  as 
follows ; 

Received,  Philadelphia,  July  8th,  1871,  of  Messrs.  Hartnack 
&  Largey,  eighty-three  33-100   dollars,  being  in  full  for  one 
month  8  rent  m  advance,  due  Julv  1st,  1871. 
$88  33-100.  (Signed)  Amanda  James. 

This  is  all  the  title  the  plaintiffs  have  set  out  in  their  bill 
or  proved.  They  claim  that  it  is  a  letting  to  them  by  Amanda 
James,  for  one  year  at  least,  from  July  Ist,  1871. 

It  is  not  clear  that  this  is  a  letting,  or  that  it,  by  necessary 
implication,  creates  the  relation  of  landlord  and  tenant  between 
the  parties.  It  is  entirely  consistent  with  an  existing  demise 
to  Steele,  and  at  best,  is  but  a  permission  to  remain  upon  the 
premises,  subject,  however,  to  all  the  conditions  of  that  demise. 

The  purchase  from  Marks  gave  the  plaintiffs  the  right  to  his 
term,  whatever  it  may  have  been,  and  no  more.  His  title  was 
derived  indirectly  from  Steele,  and  was  subject  to  all  the  in- 
cidents of  the  lease  from  Amanda  James.  The  various  trans- 
fers of  the  property  did  not  change  the  relations  of  lessor  and 
lessee ;  nor  did  they  in  any  particular  modify  any  of  the  rights 
of  the  lessor.  She  might,  if  she  thought  proj)er,  receive  the 
rents  from  any  person,  and  when  no  rent  was  paid  she  was 
compelled  to  proceed  against  her  lessee  alone,  with  notice,  how- 
ever, to  whomsoever  might  be  in  possession. 

Even  if  the  relation  of  tenancy  necessarily  arises  from  the 
facts  alleged  by  the  plaintiff,  their  title,  as  set  out  in  the  bill, 
lacks  the  particularitv  required  in  cases  of  this  character.  An 
allegation  of  a  fee  simple  without  more  has  been  held  insuffi- 
cient. Whiteleg^  v.  Whiielega^  1  Bro.  C.  C.  57.  In  MUjmtrick 
V.  ChildSy  6  Phil.  135,  the  plaintiff  averred  that  "  he  occupied 
the  premises  which  he  rentd  from  said  defendant  at  an  annual 
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rent  of  $1800  per  annum,  and  that  his  current  year  will  end  on 
the  first  day  of  January,  A.  D.  1867."  Peirce,  J.,  held  this  to 
be  an  insufficient  averment  of  title. 

In  addition,  there  is  a  want  of  merit  in  the  plaintiffs'  case. 
He  who  seeks  equity  must  do  equity.  The  proceedings  which 
we  are  asked  to  stay  by  injunction  would  have  had  no  basis  if 
the  plaintiffs  had  paid  the  rent,  which,  upon  their  own  show- 
ing, they  were  bound  to  pay.  After  the  proceedings  had  been 
commenced  and  had  ripened  into  judgment,  the  most  effective 
of  all  injunctions  was  in  their  own  nands.  Payment  of  the 
rent  by  them  would  not  have  been  an  admission  of  the  right 
of  Amanda  James  to  bring  suit  against  Steele ;  nor  would  it 
have  affected  their  rights  as  tenants.  It  would  have  been  re- 
garded as  a  payment  upon  compulsion.  In  any  event  thev 
could  have  paid  under  protest,  and  with  a  reservation  of  all 
their  rights. 

The  special  injunction  is  dissolved. 

C.  H.  Sidebotham^  Esq.^  for  complainants. 
X  Sergeard  Price^  Esq.^  for  defendants. 

[Legal  Gazette,  Dec.  1, 1871,  Vol.  S,  p.  991.] 


Court  of  Common  Pleas,  Philadelphia  County. 

POTTS  T.   PHILADELPHIA  ASSOCIATION  FOR  THE  RELIEF  OF 

DISABLED   FIREMEN. 

1.  A  corporation  cannot  make  a  by-law  which  contraTencs  the  proyiaiona  of  ita 

2.  The  charter  of  the  "  Philadelphia  Society  for  the  Relief  of  Disabled  Firemen  "  ex- 
pressly provides  that  Ito  funda  shall  be  appropriated  to  no  other  olijectt  than  (how  for 
vhleh  thf  toeUty  U  instituted,  ^  .      ,^  ^        u  ;i 

8.  These  objects  are  the  relief  of  disabled  firemen,  their  widows  and  orphans,  and 
such  persons  not  firemen,  who  may  susUin  personal  injury  by  fire  apparatus. 

4.  A  proposition  to  pay  retiring  members  a  portion  of  the  funds  of  the  society,  is  not 
'  authorized  by  its  charter.  - 

5.  The  change  from  a  volunteer  to  a  paid  fire  department  haa  no  bearing  upon  the 

6.  T^e  property  is  held  by  the  association  in  trust  to  be  applied  to  purposes  of  char- 
ity, and  cannot  be  applied  to  different  objects. 

Casb  Stated. 

And  now  September  let,  A.  D.  1871,  it  is  hereby  agreed  by 
and  between  the  parties  to  the  above  suit  that  the  following 
case  be  stated  for  the  opinion  of  the  court  in  the  nature  of  a 

ATM^ial  verdict  i 

^.  That  upon  the  24th  day  of  November,  A.  D.  1834,  certain 
persona,  members  of  the  fire  department  of  the  city  and  county 
of  Philadelphia,  associated  themselves  together  under  certam 
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articles  of  association,  a  copy  of  which  is  hereto  annexed, 
marked  "  Exhibit  A,"  pa^e  65,  Ac,  and  were  thereafter,  to  wit, 
upon  the  23d  day  of  Marcli,  A.  D.  1835,  under  and  by  virtue  of 
a  certain  act  of  'Assembly  entitled  "  An  act  to  incorporate  the 
Philadelphia  Association  for  the  Relief  of  Disabled  Firemen," 
created  and  declared  to  be  one  body  politic  and  corporate. 

2.  That  by  the  said  act  of  Assembly,  a  copy  of  which  is 
hereto  annexed  marked  **  Exhibit  A,"  page  51,  &a,  it  was  pro- 
vided : 

"  Article'  I.  The  object  of  the  association  shall  be  the  relief 
of  disabled  firemen,  their  widows  and  orphans,  and  the  relief 
of  persons  not  firemen,  who  may  sustain  personal  injury  by  fire 
apparatus. 

"Article  II.  The  government  of  the  association  shall  be 
vested  in  a  board  of  twenty-one  trustees. 

"  Article  IIL  The  funds  of  the  association  shall  be  perman- 
ently invested,  and  the  interest  arising  therefrom  shall  be  ap- 
propriated to  no  other  objects  than  those  for  which  the  society 
IS  instituted." 

8.  That  by  the  said  act  of  Assembly  it  was  also  provided 
**  that  the  yearly  rent  and  profits  of  the  real  estate  held  by  the 
said  corporation  shall  not  exceed  the  sum  of  six  thousand  dol- 
lars," and  also  that  the  said  corporation  should  be  able  "  to  or- 
dain, establish,  and  put  in  execution  such  by-laws,  ordinances, 
and  regulations  as  shall  Appear  necessary  and  convenient  for 
the  government  of  the  said  corporation,  not  being  contrary  to 
this  charter,  or  the  Constitution  and  laws  of  the  united  States, 
or  of  this  commonwealth,  and  generally  to  do  all  and  singular 
the  matters  and  things  which  to  them  it  shall  lawfully  apper- 
tain to  do,  for  the  well  being  of  the  said  corporation,  and  the 
due  management  and  ordering  of  the  afiairs  thereof." 

4.  That  the  funds  and  other  property  of  the  corporation, 
defendant,  amounted  on  the  31st  aay  of  December,  A.  D.  1870, 
to  the  sum  of  $41,558.32,  and  consisted  of 

United  States  5-20  Loan, $18,000  00 

City  of  Philadelphia  Loan,      ....  18,U00  00 

Bonds  and  Mortgages, 8,400  00 

Ground  rents, 7,158  32 

Total, $41,558  32 

That  the  said  amount  was  realized  fromi  the  following 
sources : 

1.  From  dues  and  fees  paid  bv  members  of  the  fire  depart- 
ment, who  were  members  of  said  corporation,  to  wit,  the  sum 
of  one  dollar  upon  becoming  members  of  the  said  corporation, 
and  the  sum  of  one  dollar  annually  thereafter  for  ten  years. 
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2.  From  life  memberBhip  fees  of  twenty  dollars  paid  to  said 
corporation  by  citizens  not  members  of  the  fire  department. 

3.  From  fines  and  penalties  imposed  by  certain  acts  of  As^ 
sembly,  and  made  collectable  by  ana  payable  to  said  corporation. 

4.  From  donations  to  said  corporation,  and 

5.  From  legacies,  viz. : 

A.  Under  the  last  will  of  Peter  A.  Blenon,  deceased,  $1,800 
was  bequeathed  for  "  charitable  purooses." 

B.  U  nder  the  last  will  of  Paul  Beck,  Jr.,  deceased,  a  legacy 
of  $500  bequeathed  to  the  said  association  generally. 

C.  Under  the  will  of  Ann  Hertzog,  deceased,  a  legacy  of 
$8,000,  bequeathed  to  the  defendants,  "to  be  applied  to  the 
charitable  objects  and  purposes  of  said  association. 

5.  That  the  members  of  the  corporation  defendant  number 
thirteen  hundred  and  fifteen,  and  consist  of 

L  Members  of  the  fire  department  of  the  city  of  Philadel- 
phia who  have  paid  the  fees  and  dues  above  specified. 

^,  Citizens  not  members  of  the  said  fire  department,  who  have^ 
paid  the  life  membership  fee  of  twenty  dollars. 

5.  Others  who  have,  from  time  to  time,  been  elected  to  lifd 
membership  for  services  rendered  to  the  association. 

6.  That  the  volunteer  fire  department  of  the  said  city  was 
dissolved  by  an  ordinance  of  councils,  approved  December  29th, 
1870,  and  was  thereby  divested  of  and  denied  all  right  or 
authority  to  participate  in  the  extinguishment  of  fires  or  to  use 
its  fire  apparatus,  or  exercise  any  powers  of  a  fire  department ; 
and  there  was  created  and  is  now  existing  in  the  said  city,  a  paid 
fire  department,  whose  business  it  is  to  extinguish  fires;  of 
which  paid  fire  department  eighty-eight  of  the  members  were 
formerly  members  of  the  volunteer  fire  department,  and  were 
then  and  still  are  members  of  this  association. 

7*  That  the  members  of  the  corporation  defendant,  at  a  meet* 
ing  held  on  June  12th,  1871,  enacted  the  following  amendments 
to  the  articles  of  association: 

"  Article  IV.  Sec.  2.  Strike  out  all  after  the  word  *  funds ' 
up  to  the  word  ^  body,'  also  strike  out  the  words  *'  how  many 
aamitted,'"  insert  a  new  section. 

Sec  3.  The  association  shall  fill  all  vacancies  which  may 
occur  in  the  board  of  trustees  at  the  next  ensuing  meeting. 

Article  V.  Insert  in  the  first  line  after  the  word  "  associa- 
tion," "  previous  to  the  organization  of  the  paid  fire  depart- 
ment.'* Strike  out  all  after  the  word  "trustees"  in  the  sixth 
line,  insert  a  new  section. 

Sec.  2.  "  This  association  shall  have  power  by  a  vote  of  two- 
thirds  of  its  members  present  at  a  general  meeting,  to  make 
donations  for  such  purposes  as  they  shall  deem  expedient," 
also, 
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Bee.  8.  "  Any  member  wishing  to  withdraw  from  the  asso- 
ciation shall  receive  a  donation  of  twenty-five  dollars  ($25\ 
said  donation  to  be  granted  as  prescribed  in  section  2  of  this 
article." 

And  at  the  same  meeting,  the  following  resolutions  were 
agreed  to : 

1.  "  That  the  trustees  be  instructed  to  immediately  convert 
the  stock  and  bonds  of  the  association  into  cash,  for  the  pur- 
pose of  providing  for  any  contingency  that  may  arise  fi-om 
resignation  of  members  or  otherwise." 

2.  ^^  That  the  secretary  and  treasurer  sit  at  the  hall  of  the 
fire  association,  or  any  other  suitable  place,  three  nights  in  a 
week,  after  Monday  night  next,  to  receive  resignations,  and  pay 
over  the  twentv-five  dollars." 

8.  **  That  the  secretary  be  instructed  to  draw,  and  the  presi- 
dent to  attest,  warrants  on  the  treasurer  of  the  board  of  trustees 
for  twenty-five  dollars  in  favoi  of  any  member  tendering  his 
resignation." 

8.  That  the  association  ever  since  its  formation  has  applied 
the  interest  upon  its  funds  to  "  the  relief  of  disabled  firemen, 
their  widows  and  orphans,  and  the  relief  of  persons  not  fire- 
men," who  have  sustained  "  personal  injury  by  fire  apparatus." 
Up  to  the  first  day  of  January,  A.  D.  1871,  the  amount  which 
had  been  so  apphed  was  $42,200.36  (see  Exhibit  A,  page  6)/ 
while  there  has  been  applied  during  the  year  187h  and  since 
the  ors^anization  of  the  paid  fire  department,  to  the  same  pur- 
poses the  sum  of  $1,418.66,  which  sum  has  been  distributed 
among  twenty-four  firemen  and  ten  widows  and  orphans  of 
deceased  volunteer  firemen.  Of  the  twenty-four  firemen 
relieved,  twenty-two  were  sick  from  disease  contracted  by 
exposure  at  fires,  in  the  volunteer  service,  one  is  a  member  of 
the  insurance  patrol,  and  one  an  attach^  of  the  paid  fire  depart* 
ment.  The  latter  two  were  injured  by  accidents  at  fires,  and 
are  members  of  the  said  association.  Of  the  whole  amount 
appropriated  ($1,418.66),  $850  were  for  expenses  of  burial  of 
seven  volunteer  firemen,  members  of  the  association. 

9.  That  the  plaintiiFis  a  member  of  the  corporation  defend- 
ant, and  before  the  bringinj^  of  suit  made  application  in  writing 
to  the  said  corporation  as  follows : 

«  Phila.,  June  22, 1871. 
To   the  Philadelphia  Association  for  the  Relief  of  Disabled 

Firemen. 

I,  the  undersigned,  a  member  of  your  association,  wishing  to 
withdraw  from  your  association  under  the  provisions  of  article 
YLy  sec.  3|  of  the  articles  of  association,  hereby  notify  you  of 
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the  same,  and  demand  the  payment  of  the  donation  of  twenty- 
five  dollars  as  therein  provided. 

Respectfully,  Reginald  H.  Potts, 

580  Market  street." 

10.  That  the  withdrawal  of  plaintiff  was  accepted,  and  the 
corporation  defendant  **  by  a  vote  of  two-thirds  of  its  members 
present  at  a  general  meeting,"  donated  to  plaintiff  the  sum  of 
twenty-five  dollars,  and  directed  the  secretary  to  draw  a  warrant, 
in  favor  of  the  plaintiff  upon  the  treasurer,  for  the  payment  of 
the  siame. 

11.  That  the  plaintiff  demanded  the  payment  of  the  said 
sum  of  twenty-five  dollars,  but  the  secretary  of  said  corporation 
refused  to  draw  a  warrant  upon  the  officer  charged  with  the 
payment  of  the  same,  alleging  that  the  corporation  had  no 
power  or  authority  to  make  such  donation,  and  that  such  ap- 
propriation of  the  funds  of  the  association  was  in  violation  of 
the  charter  of  defendants,  and  the  law  of  the  land  ;  so  that 
pavment  could  not  be  made  to  said  plaintiff;  upon  which 
reiusal  plaintiff  brought  this  suit  to  recover  the  said  sum. 

12.  If  the  court  be  of  opinion  that  the  plaintiff  is  legally 
entitled  to  recover  the  said  proposed  donation  of  twenty-five 
dollars,  and  that  the  donation  by  the  members  of  the  said  asso- 
ciation to  the  plaintiff,  of  the  said  sum  was  lawful,  and  not  in 
violation  of  the  provisions  of  the  act  of  incorporation,  articles 
of  association  of  the  defendants,  or  of  the  uses  and  purposes 
for  which  the  funds  of  the  said  association  were  originally  be- 
queathed and  contributed,  then  judgment  to  be  entered  for  the 
plaintiff  for  the  sura  of  twenty-five  dollars,  but  if  not,  then 
judgment  to  be  entered  for  the  defendants.  Either  party  hav- 
ing the  right  to  sue  out  a  writ  of  error. 

Edward  R  Worrell, 

Attorney  for  Plaintiff. 
Richard  C.  Winship, 
Henry  S.  Haobrt, 

Attorneys  for  Defendants. 


Opinion  by  Paxson,  J.     Delivered  December  2d,  1871. 

The  "  Philadelphia  Society  for  the  Relief  of  Disabled  Fire- 
men" was  incorporated  by  act  of  Assembly  of  23d  of  March, 
1835.     The  act  of  Assembly  referred  to  provides  inter  alia : 

1.  The  object  of  the  association  shall  be  the  relief  of  dis- 
abled firemen,  their  widows  and  orphans,  and  the  relief  ofc  per- 
sons not  firemen,  who  may  sustain  personal  injury  by  fire  appa- 
ratus. 

2.  The  government  of  the  association  shall  be  vested  in  a 
board  of  twenty-one  trustees. 
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8.  The  fandsof  the  association  shall  be  permaneatl^  ia  vested, 
and  the  interest  arising  therefrom  shall  be  appropriated  to  no 
other  object  than  those  for  which  the  society  is  instituted. 

The  funds  and  other  property  of  the  corporation  defendant, 
amounted,  upon  the  31st  day  of  December,  A.  D.  1870,  to  the 
sum  of  $41,558.82,  and  consisted  of 

United  States  5-20  loan, $18,000  00 

City  of  Philadelphia  loan, 18,000  00 

Bonds  and  mortgages, .  3,400  00 

Ground  rents, 7,158  82 

Total, $41,558  32 

The  said  amount  was  realized  from  the  following  sources: 

1.  From  dues  and  fees  paid  by  members  of  the  fire  depart- 
ment, who  were  members  of  said  corporation,  to  wit,  the 
sum  of  one  dollar  upon  becoming  members  of  the  said  corpora- 
tion and  the  sum  of  one  dollar  annually  thereafter  for  ten  years. 

2.  From  life  membership  fees  of  twenty  dollars  paid  to  said 
corporation  by  citizens  not  members  of  the  fire  department. 

8.  From  fines  and  penalties  imposed  by  certain  acts  of  As- 
sembly and  made  collectible  by,  ana  payable  to  said  corporatioo. 

4.  From  donations  to  the  said  corporation,  and 

5,  From  legacies,  viz. : 

A.  Under  the  last  will  of  Peter  A.  Blenon,  deceased,  $1,300, 
was  bequeathed  for  ^'  charitable  purposes." 

B.  Under  the  last  will  of  Paul  Beck,  Jr.,  deceased,  a  l^acy 
of  $500  bequeathed  to  the  said  association  generally. 

C.  Under  the  will  of  Ann  ilertzog,  deceased,  a  legacy  of 
$3,000  bequeathed  to  the  defendants,  ^^  to  be  appliea  to  the 
charitable  objects  and  purposes  of  said  association. 

The  members  of  the  corporation  defendant  number  thirteen 
hundred  and  fifteen,  and  consist  of 

1.  Members  of  the  fire  department  of  the  city  of  Philadelphia, 
who  have  paid  the  fees  and  dues  above  specified. 

2.  Citizens  not  members  of  the  said  fire  department,  who 
have  paid  the  life  membership  fee  of  twenty  dollars. 

8.  Others  who  have,  from  time  to  time,  been  elected  to  life 
membership  for  services  rendered  to  the  association. 

The  volunteer  fire  department  was  dissolved  by  an  ordinanoe 
of  councils,  approved  December  29th,  1870,  ana  was  thereby 
divested  of  and  denied  all  right  or  authority  to  participate  in 
the  extinguishment  of  fires  or  to  use  its  fire  apparatus,  or  exer- 
cise any  powers  of  a  fire  department,  and  there  was  create  and 
is  now*  existing  in  the  said  city  a  paid  fire  department,  whose 
business  it  is  to  extinguish  fires,  of  which  paid  fire  department 
eighty-^ight  of  the  members  were .  formerly  members  of  the 
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voluntary  fire  department  and  were  then  and  still  are  members 
of  this  association. 

The  members  of  the  said  corporation,  at  a  meeting  held  on 
the  12th  day  of  June,  1871,  enacted  certain  amendments  to  the 
articles  of  association,  the  most  important  of  which  is  the  fol- 
lowing : 

"Any  member  wishing  to  withdraw  from  the  association 
shall  receive  a  donation  of  twenty-five  dollars  ($25),  said  dona- 
tion to  be  granted  as  prescribed  in  section  2,  of  this  article." 

Section  2,  above  referred  to,  provides  that  "  this  association 
shall  have  power,  by  a  vote  of  two-thirds  of  its  members  present 
at  a  general  meeting:,  to  make  donations  for  such  persons  as 
they  snail  deem  expeclient." 

The  other  amendments  were  evidently  intended  to  curtail 
the  power  of  the  trustees,  and  to  compel  a  distribution  of  the 
funds  of  the  association.  At  the  same  meeting  resolutions  were 
passed,  instructing  the  trustees  to  immediately  convert  the 
stock  and  bonds  of  the  association  into  cash,  "  for  the  purpose 
of  providing  for  any  contingency  that  may  arise  from  resigna- 
tion of  members  or  otherwise ;  providing  further,  "  that  the 
secretary  and  treasurer  shall  sit  at  the  hall  of  the  fire  associa- 
tion, or  any  oth^r  suitable  place,  three  nights  in  a  week  *  *  * 
to  receive  resignations  ana  pay  over  the  twenty-five  dollars ;" 
and  instructing,  in  the  last  place,  "  the  secretary  to  draw,  and 
the  president  to  attest,  warrants  on  the  treasurer  of  the  board 
of  trustees  for  twenty-five  dollars  in  fieivor  of  any  member  tend- 
ering his  resi^^nation." 

Tne  plaintiff  is  a  member  of  the  corporation  defendant,  and 
before  tne  bringing  of  suit  made  application  in  writing  to  the 
said  corporation  sOa  follows: 

"  Phila,,  June  22, 1871. 
To  the  Philadelphia  Association  for  the  Relief  of  Disabled 

Firemen. 

I,  the  undersigned,  a  member  of  your  association,  wishing  to 
withdraw  from  your  association  under  the  provisions  of  article 
VL,  sec.  8,  of  the  articles  of  association,  hereby  notify  you  of 
the  same,  and  demand  the  payment  of  the  donation  oi  twenty- 
five  dollars  as  therein  provided. 

BespectfuUy,  Reginald  H.  Potts, 

530  Market  street." 

The  withdrawal  of  plaintiff  was  accepted,  and  the  corpora- 
tion defendant  "  by  a  vote  of  two-thirds  of  its  members  present 
at  a  general  meeting  "  donated  to  plaintiff  the  sunt  of  tw«nt^- 
five  dollars,  and  directed  the  secretary  to  draw  a  warrant,  in 
favor  of  the  plaintiff  upon  the  treasurer,  for  the  payment  of  the 
same. 

The  secretary  of  the  said  corporation  refused  to  draw  a  war- 
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rant  in  favor  of  the  plaintiff,  as  above  directed,  and  this  ami- 
cable action  was  entered  to  test  the  right  of  the  plaintiff  to  the 
said  sum  of  twenty-five  dollars,  and  a  case  stated  for  the  opin- 
ion of  the  court. 

It  may  well  be  questioned  whether  the  amendments  to  the 
"  articles  of  association,"  above  referred  to,  have  any  validity 
whatever.  They  certainly  have  none  so  far  as  they  conflict 
with  the  charter  of  the  company.  A  corporation  cannot  make 
a  bv-law  which  contravenes  the  provisions  of  its  charter.  An- 
ffell  &  Ames  on  Corp.  §  848 ;  Kearny  v.  Andretos,  2  Stock.  70 ; 
^L  Luke^s  Church  v.  MatheWj  4  Des.  578 ;  Bex  v.  CiUhbert,  4 
Burr.  2204 ;  Neicburg  v.  Francis,  8  Dungl.  &  E.  189 ;  Hex  v. 
Spencer,  8  Burr.  1839.  It  will  be  observed  that  the  entire  gov- 
ernment of  the  association  is  vested  in  a  board  of  twenty-one 
trustees,  who  are  to  be  elected  annually.  It  would  seem  there- 
fore that  the  corporation  can  only  act  throufi:h  its  trustees,  and 
any  attempt  of  the  members  to  act  independently  of  them,  and 
in  opposition  to  them,  in  a  matter  pertaining  to  the  govern- 
ment of  the  corporation,  is  in  violation  of  the  charter.  J3ut  we 
do  not  decide  tliis  case  upon  this  ground,  for  there  is  another 
and  more  serious  obstacle,  in  the  way  of  the  plaintiff'.  The 
charter  of  the  association  expressly  provides  that  it«  funds  shall 
be  appropriated  to  "  no  other  object  than  those  for  which  the  society 
is  instituted."  What  are  those  objects  ?  They  are  clearly  de- 
fined by  the  charter,  and  they  are 

1.  The  relief  of  disabled  firemen. 

2.  The  relief  of  their  widows  and  orphans ;  and, 

8.  The  relief  of  persons  not  firenien,  who  may  sustain  personal 
injury  by  fire  apparatus. 

The  plaintiff  does  not  claim  to  belong  to  either  of  these 
classes.  But  he  contends  that  because  the  volunteer  fire  depart- 
ment has  been  abolished,  and  a  paid  fire  department  substituted 
in  its  place,  that  the  funds  of  this  association,  which  were  con- 
tributed for  the  three  specific  objects  above  named,  shall  be 
divided  between  the  members  of  the  association.  This  proposi- 
tion cannot  be  sustained  upon  any  principle  of  law.  It  is  ex- 
pressly prohibited  by  the  terms  of  the  charter. 

It  is  not  even  alleged  that  it  has  become  impossible  to  apply 
^  this  fund  as  directed  by  the  charter.  Nor  could  it  be  so  alleged 
successfully,  as  it  is  shown  by  the  transactions  of  the  association 
itself,  that  up  to  the  1st  day  of  January,  A.  D.  1871,  the  amount 
which  had  been  so  applied  loas  $42,200.86,  while  there  has  been 
applied  during  the  year  1871,  and  since  the  organization  of  the 
paid  fire  department,  to  the  same  purposes,  the  sum  of  $1,418.66, 
which  sum  has  been  distributed  among  twenty-four  firemen 
and  ten  widows  and  orphans  of  deceased  volunteer  firemen.  Of 
the  twenty-four  firemen  relieved,  twenty-two  were  sick  from 
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disease  contracted  by  exposure  at  fires,  in  the  volunteer  service, 
one  is  a  member  of  the  insurance  patrol,  and  one  an  attach^  of 
the  paid  fire  department.  The  latter  two  were  injured  bv  acci- 
dents at  fires  and  are  members  of  said  association.  Of  the 
whole  amount  appropriated  ($1,418.66),  $850  were  for  expenses 
of  burial  of  seven  volunteer  nremen  members  of  the  association. 

It  will  be  seen  that  the  benefits  of  this  fund  are  not  limited 
to  such  disabled  firemen,  as  may  be  members  of  this  association, 
nor  to  the  widows  and  orphans  of  members,  while  it  is  ex- 
pressly extended  to  persons  injured  by  fire  apparatus,  who  are 
not  firemen.  And  were  it  otherwise,  a  considerable  number  of 
the  members  of  the  association  are  members  of  the  paid  fire  de- 
partment. 

We  cannot  regard  the  change  from  a  volunteer  to  a  paid  fire 
department  as  having  any  bearing  upon  the  case.  The  fund  in 
controversy  was  contributed  for  specific  charitable  purposes.  The 
original  law  of  the  association  provides  that  it  shall  be  applied  to 
no  other  purpose.  The  need  is  as  great  now  .as  it  ever  was,  for 
the  employment  of  the  fund  in  the  manner  above  indicated. 
The  designated  objects  of  bounty  still  exist — others  are  being 
added  almost  constantly.  So  long  as  we  have  fires,  we  shall 
have  disabled  firemen,  and  widows  and  orphans  of  disabled  fire- 
men as  well  as  citizens  injured  by  fire  apparatus  who  are  not 
firemen.  This  fund  was  contributed  for  a  most  noble  charity. 
It  has  done  much  in  the  past  to  alleviate  suftering,  and  to  com- 
fort those  whose  husbands  and  fathers  have  fallen  victims  to 
the  unselfish  daring  which  has  always  marked  the  firemen  of 
this  city.  I  deem  it  probable  that  the  members  of  this  associa- 
tion have  not  clearly  apprehended  the  full  force  and  effect  of 
the  proposition  to  divide  this  money  among  the  retiring  mem- 
bers. For  I  am  sure  that  if  they  had  clearly  understood  it  to 
be  a  trust  fund  for  the  benefit  of  the  disabled,  the  widows  and 
fatherless,  they  would  have  preferred  to  have  added  to  it,  rather 
than  to  divert  any  portion  of  it  from  its  legitimate  object. 

We  hold  that  this  is  a  charity  ;  the  property  is  held  by  the 
association  in  trust  to  be  applied  to  purposes  of  charity  and  be- 
neficence. That  propertv  so  held  cannot  be  applied  to  ditterent 
objects  is  too  well  settled  to  need  any  copious  citation  of  au- 
thorities. I  will  refer  only  to  the  following :  Hill  on  Trustees, 
p.  462,  466 ;  Duke  on  Charitable  Uses,  571 ;  Lane's  Rep.  115  ; 
Man  V.  Ballet^  Vernon,  R.  42 ;  Atty,  Gen.  v.  Haberdasher^ s  Go,  1 
Br.  P.  0.  9 ;  Mayor  of  Coventry  v.  AUy.  Gen,  2  Ibid.  236 ;  Sir 
Thotnas  Midfileton^a  Casey  Mo.  881 ;  AUy.  Gen.  v.  Flatty  Finch's 
Oases,  221;  Thomg^  v.  EUmakery  1  Parsons,  98, 108, 113  ;  Brown 
V.  Ltdheran  Churchy  11  H.  495 ;  Allen  v.  McKee^  1  Sumner,  803. 

Judgment  for  the  defendant  u{)on  the  case  stated. 

[Legal  G«aeite,  Dee.  8,  1971,  Vol.  3,  p.  398.J 
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District  Court,  Philadelphia  County, 


BUTCH  V.  BOTER. 

An  ftcUon  wm  brought  upon  a  promissory  note,  given  by  defendant  to  plaintiff,  in 
part  payment  for  the  right  to  mannfacture  i  n  Pennsylvania,  "  Hooten's  Patent 
Heater."    The  defence  was  fhllnre  of  consideration,  b(*canse  of  the  allefred  inva- 

'  lidlty,  throogh  ivnnt  of  novelty,  of  the  kiters  patent.    The  vordict  was  for  the 
plaintiff,  and  on  a  motion  on  behalf  of  defendant  Tor  a  new  trial,  the  court  held: 

1.  1  he  offers  of  evidence  by  the  defendant  on  the  trial,  all  of  which  were  ezclnded,    ' 
did  not  propose  to  show,  that  In  point  of  fact,  there  were  any  pruTioua  machines, 
which  were  sngL'estlve  to  a  slkillud  meciianic  of  the  machine  in  question. 

9.  None  of  the  offers  to  show  tliat  the  machine  itself  was  old,  closely  approached 
the  required  standard,  except  the  seventh,  which  was  excluded,  because  the  witness 
who  was  to  iifalce  good  the  offer  had  made  a  deposition  which  had  already  been 
read  in  evidtnce. 

8.  We  have  not  been  convinced  that  the  several  propositions  of  evidence  went  fhrtlier 
than  to  Bbow  the  prior  existence  of  maehiues,  some  resembling  the  machine  in 
qnestion  in  lis  component  parts,  some  identical  with  It  in  the  use  to  which  it  was 
applied,  and  one  very  similar  to  it  in  its  genera]  (ipemtion.  These  propoaitions 
are  insufficient,  and  the  rule  for  a  new  trial  is  ttterefore  diacliarged. 

Motion  for  a  new  trial. 

Opinion  by  Lynd,  J.     Delivered  December  5th,  187L 

This  was  an  action  upon  a  promissory  note,  given  by  defend- 
ant to  plaintifis,  in  part  pa;^ment  for  the  right  to  manufacture 
in  the  tState  of  Pennsylvania,  "  Hooten's  Patent  Heater."  The 
defence  was  failure  of  consideration,  because  of  the  alleged 
invalidity  of  the  letters  patent. 

"  Hooten's  Patent  Heater"  was  intended  to  apply  exhaust 
steam  to  the  heating  of  water  for  the  use  of  engines.  It  con- 
sisted of  a  vertical  cylinder  or  box,  with  a  series  of  inside 
shelves,  the  water  being  admitted  from  above,  descending  in 
thin  sheets  or  spray,  from  shelf  to  shelf,  commingling  with  the 
steam  admitted  from  below%  and  then  passing  out  at  the  bottom 
to  supply  the  engine,  while  the  steam  finally  passed  out  at  the 
top  of  the  machine. 

JBy  the  letters  patent  the  "  mere  passing  of  steam  tbron^h 
water  for  the  purpose  of  heating  it"  was  not  claimed ;  but  tbe 
claim  was  for  "the  arrangement  of  the  induction  and  eduction 
pipes  A  and  B,  the  induction  and  eduction  pipes  I  and  O,  the 
waste  water  pipe  8  and  the  alternating  opi)06ite  plates  or 
shelves  *  *  *  with  each  other j  and  with  the  vertical  box  or  tybe  jD, 
of  the  apparatus,  when  the  said  plates  or  shelves  are  placed  at 
swch  distances  from  each  other  that  the  water  can  be  made  to 
fall  in  succession  from  one  shelf  to  another  in  broadly  expanded 
and  thin  sheets,  and  whikt  thus'  falling,  be  acted  upon  by  the 
ascending  steam  within  the  apparatus  in  the  manner  herein  set 
forth." 

The  sole  ground  of  invalidity  assigned  was  the  want  of 
novelty  of  the  thing  patented. 


Butch  v.  Boybr.  879 


At  the  trial  the  defendant  was  required  to  prove  the  previous 
existence  of  either,  first,  a  machine  with  substantially  the  sdme 
arrangement  of  the  parts,  and  of  the  whole  as  the  patented 
machine ;  or  secondly,  a  machine  so  like  the  patented  one,  that 
with  a  knowledge  of  the  former,  no  inventive  genius  would  be 
required  to  produce  the  latter.  It  was  held,  that  proof  of  the 
pre-existence  of  a  similar  machine  merely  would  not  establish 
the  want  of  novelty  of  the  machine  in  question ;  but  that  there 
must  he  further  proof  that  the  latter  was  the  plain  result  of  the 
former. 

With  this  view  he  made  seven  several  offers  of  evidence,  all 
of  which  were  excluded  and  exceptions  allowed.  To  all  these 
offers  the  following  general  observations  will  apply ;  first,  that 
while  all  of  them  propose  to  show  the  previous  existence  of 
machines  that  might  possibly  be  suggestive  to  a  skilled  mechanic 
of  the  machine  in  question,  yet  in  none  was  it  proposed  to  show, 
that  in  point  of  fact,  there  was  such  suggestiveness  in  any  of 
tlie  old  machines  referred  to ;  secondly,  that  none  of  the  offers 
to  show  that  the  machine  itself  was  old,  closely  approached  the 
required  standard,  except  the  seventh,  and  that  was  excluded, 
because  the  witness,  who  was  to  make  good  the  offer,  had  made 
a  deposition  upon  the  subject,  which  had  already  been  read  in 
evidence.  Neither  the  time  of  the  court  nor  fairness  to  the 
plaintiff  admitted  of  the  rehearing  of  this  witness ;  particularly 
as  the  said  deposition  would  not  have  sustained  the  offer :  indeed 
it  had  been  stricken  out,  after  having  been  read  in  evidence, 
because  it  failed  to  sustain  a  less  comprehensive  offer. 

The  offers  in  detail  were  to  show : 

1.  ^^  The  use  of  a  similar  heater  twenty  years  ago,  t.  6.,  a 
machine  where  the  steam  was  condensed  and  the  water  heated 
by  mutual  contact,  and  where,  by  the  intervention  of  a  shelf, 
the  water  fell  as  spray  or  shower,  thus  facilitating  the  operation 
of  the  machine.  To  be  followed  up  by  showing  that  a 
machine  exactly  like  this  has  been  used  in  the  purification 
of  ffas." 

The  first  branch  of  this  offer  is  to  show  a  machine,  whose 
purpose  was  the  same  as  that  of  the  machine  in  question,  and 
that  purpose  was  facilitated  by  the  intervention  of  a  shelf;  but 
it  is  not  pretended  that  the  machines  are  alike  in  their  parts ; 
nor  therefore,  that  there  is  any  similarity  in  the  arrangement 
thereof;  nor  that  the  latter  machine  is  not  an  advance  upon  the 
former.  The  second  branch  of  the  offer  is,  evidently,  an  inde- 
pendent proposition,  and,  however  great  its  individual  merit, 
it  not  only  cannot  help  the  first  branch,  but  must  perish 
with  it. 

2.  ^^  That  a  machine  with  the  same  arrangement  of  alter- 
nating shelves  and  one  set  of  induction  and  eduction  pipes  was 
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described   in  a  public  work  published  some  years  before  the 
application  for  this  patent  and  used  for  the  purification  of 

gas." 

This  offer  obviously  fails  as  to  sameness  of  parts ;  nor  can  any 
connection  be  perceived  between  the  condensation  of  steam  and 
the  purification  of  gas,  though  the  medium  in  each  case  might 
be  the  same — cold  water.  If  there  be  any  such  connection,  the 
offer  should  have  expressly  indicated  it. 

8.  This  offer  is  substantially  the  same  as  number  two,  and 
requires  neither  statement  nor  comment. 

4.  "  Deposition  of  H.  P.  M.  Birkenbine,  to  show  the  exist- 
ence of  a  machine  in  1856  for  the  purification  of  ^s,  with  a 
similar  arrangement  of  induction  and  eduction  pipes,  which 
condensed  the  impurities  of  the  gas  in  a  similar  way  and  the 
hot  gas  heated  the  water." 

This  offer  of  the  deposition  having  been  overruled,  the  defend- 
ant again  offered  it  to  show  that 

5.  "  A  cylinder  used  for  the  purification  of  gas,  with  the 
same  arrangement  of  the  induction  and  eduction  pipes,  both 
series  of  alternating  shelves  and  plates  with  each  other  and 
with  the  vertical  box,  was  in  use  in  1856." 

Upon  this  offer  the  defendant  was  permitted  to  read  the  de- 
position in  evidence;  and,  after  the  reading  of  it,  it  was  stricken 
out,  because  the  plan  of  the  machine  referred  to  therein  showed 
that  one  eduction  pipe'was  wanting,  and  that  there  was  not  the 
same  arrangement  of  the  remaining  induction  and  eduction 
pipes  and  of  the  alternating  shelves  with  each  other  and  with 
the  vertical  box.  However  relevant  and  material  this  deposi- 
tion may  be  in  view  of  other  propositions  for  the  defence,  it  has 
entirely  failed  to  support  that  m  behalf  of  which  it  was  ad- 
duced. 

6.  "  That  there  was  in  use,  at  the  Washington  Print  Works, 
twenty  years  ago,  a  machine  for  heating  the  feed  water  of  steam 
engines,  which  had  the  same  arrangement  of  induction  and 
eduction  pipes,  and  where  the  water  was  intercepted-  by  a  shelf 
so  that  the  water  was  made  to  fall  in  the  form  of  a  broadly  ex- 

anded  or  thin  sheet,  and,  while  thus  falling,  was  acted  upon 
y  the  ascending  steam  within  the  apparatus  m  the  manner  set 
forth  in  the  patent." 

This  is  oner  No.  1  stated  more  precisely,  and  it  has  already 
been  disposed  of.  It  is  but  proper  to  add,  however,  that  a 
draft  of  the  machine  (marked  "D,"  M.  J.  Mitcheson,  Commis- 
sioner, June  8d,  1871,  and  attached  to  the  deposition  of  Mr. 
BirkenbineJ,  was  submitted  to  the  court,  at  the  time  of  the 
offer,  and  tnat  it  does  not  exhibit  ^'  the  same  arrangement  of 
induction  and  eduction  pipes."  Nor  is  it  improper  to  remind 
the  defendant  of  Mr.  Birkenbine's  statement,  that  the  machine 
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mentioned  in  the  above  offer  is  not  suggestive  of  that  patented 
by  the  plaintiff. 

The  seventh  and  last  offer  has  already  been  disposed  of  in 
our  general  preliminary  observation. 

In  his  argument  of  the  rule  for  a  new  trial,  the  defendant  has 
submitted  numerous  legal  propositions  that  are  entirely  true, 
but  cannot  be  aligned  with  the  facts  of  this  cause.  It  is  not 
necessary,  therefore,  to  discuss  principles  of  law ;  it  will  suffice 
to  consider  briefly,  and  in  the  order  in  which  they  appear  upon 
the  paper  book,  the  applicability  of  those  stated  Tby  the  de- 
fendant to  the  facts  comprehended  in  his  several  offers  of  evi- 
dence. 

1.  **  The  evidence  tends  to  show  that  all  of  the  patented  ap- 
paratus, except  the  waste  water  pipe,  had  long  been  in  use  when 
the  patent  was  applied  for."  iut  the  patentee  did  not  claim 
any  one  of  the  parts  of  the  machine  as  his  invention ;  he  claimed 
a  new  arrangement  of  old  parts — for  this,  letters  patent  are  al- 
most daily  granted,  and  such  grants  if  the  arrangements  be 
really  new  can  be  successfully  assailed  upon  the  ground  of  inu- 
tility only.     This  ground  the  defendant  has  not  taken. 

2.  "  It  is  immaterial  for  what  purpose  the  prior  machine  was 
used.  Howe  v.  Abbott^  2  Stonr,  190;  Bean  v.  Smallwood^  Id. 
408 ;  Winan  v.  The  Railroad  Go.  Id.  412." 

One  cannot,  by  merely  applying  an  old  machine  to  a  new  use, 
claim  a  patent  for  the  new  application.  However  new  and 
meritorious  the  application  may  be,  it  is  not  invention.  But  it 
cannot  be  contended  that  Hooten  took  the  gas  purifier,  just  as 
it  was,  and  applied  it  to  the  new  purpose  of  bringing  exhaust 
steam  into  contact  with  water  with  the  view  of  partially  heat- 
ing the  latter.  He  was  obliged  to  add  a  new  part — ^an  eduction 
pipe,  and  he  entirely  changed  the  arrangement  of  the  parts ; 
and  defendant  has  not  pretended  to  show  that  the  new  opera- 
tion was  not  a  resultant  from  the  said  addition  and  re-arrange- 
ment ;  or  that  the  said  addition  and  re-arrangement  did  not  re- 
quire inventive  genius. 

8.  "  The  patent  is  invalid,  if  the  patentee  claims  as  new  that 
which  is  old."     HoUiday  v.  Hheen,  6  H.  465. 

The  patentee  claimed  nothing  but  the  arrangement 

4.  "The  allegation  that  the  combination  of  the  machine 
already  in  use  with  the  waste  water  pipe  makes  the  patent  valid 
is  untenable.  The  patentee  claims  more  than  this  combination. 
The  waste  water  pipe  is  an  essential  part  of  all  heaters,  and  is 
universally  known  to  be  old." 

The  patentee  did  not  claim  the  waste  water  pipe,  nor  the  im- 
provement of  a  machine  already  in  use,  by  combining  with  it 
such  a  pipe. 

5.  "To  be  patentable  there  must  be  originality."  Hall  v. 
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Wiles,  2  Blatch.  C.  C.  194 ;  Cra%  v.  Lapouraille^  Taney's  De- 
cisions, 874. 

If  by  originality  is  meant  the  quality  of  being  substantially 
different  from  anything  else,  then  "  Hooten's  Patent  Heater 
is,  as  to  the  arrang:ement  of  its  parts,  original.    K  by  the  term 
is  meant  such  a  difference  as  would  require  inventive  genius  to 
devise,  then  no  offer  of  the  defendant  raised  the  question. 

6  ^^  A  patentable  change  must  be  more  than  is  suggested  to 
a  skilful  workman  bv  the  operation  of  the  machine ;  it  is  more 
than  skill,  it  is  the  fruit  of  inventive  genius."  Tatiuim  v.  Le 
Boy,  2  Blatch.  C.  C.  474. 

The  letters  patent  were  prima  ^acie  evidence  that  the  change 
apparent  in  the  plaintiff^s  machine  was  a  patentable  one ;  and 
the  jury  could  not  find  the  contrary  without  some  evidence  be- 
sides  that  of  the  prior  existence  of  machines  partially  re- 
sembling the  patented  one. 

7  "  Where  an  entire  combination  is  claimed,  but  to  a  certain 
point  it  has  existed  before,  the  patent  is  void,  for  it  exceeds 
the  invention."    Moody  v.  Fiske,  2  Mason,  118. 

That  any  part  of  plaintiff^s  arrangement  existed  before  is  not 
apparent  in  any  of  tne  defendant's  offers,  however  liberally  ex- 
tended by  construction. 

8.  "  A  combination  is  an  entirety ;  if  one  of  the  elements 
claimed  be  given  up,  the  patentee  has  no  valid  claim  to  the 
residue."      Vance  v.  Campbell,  1  Bl.  427. 

The  plaintiff' does  not  ask  to  give  up  any  of  the  component 
parts  of  his  combination  ;  and  the  defendant  has  failed  to  indi- 
cat.e  that  any  one  of  them  had  ever  before  appeared  in  an  ar* 
rangement  substantially  identical  with  that  of  the  plaintiff. 

Though  the  counsel  for  the  defendant  has  exhioited  much 
industry  in  preparing  for,  and  much  ine^enuity  in  conducting, 
the  argument  for  a  new  trial,  he  has  faited  to  convince  us  that 
his  several  propositions  of  evidence  went  further  than  to  show 
the  prior  existence  of  machines,  some  resembling  the  machine 
in  question  in  its  component  parts,  some  identical  with  it  in 
the  use  to  which  it  was  applied,  and  one  very  similar  to  it  in 
its  general  operation.  BoidinjB^  these  propositions  insufficient 
for  the  reasons  heretofore  indicate,  the  rule  tor  a  new  trial  is 
discharged. 

John  JBT.  iS&>an  and  John  Ooforth,  Esqs.,  for  plaintiff. 

Wm.  H.  YerkeSy  Esq.,  for  defendant 

[Legal  Qasetie,  Deo.  8, 1871,  Vol  8,  p.  400.] 
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Orphans*  Court,  Philadelphia  County. 

COBURN'8  ESTATE. 

Commissions  of  6  per  cent.  Allowed  to  ezerntors  on  personalty ;  9H  per  cent,  on 
secarltles  invested  by  the  testator  in  his  lifetime  and  not  chan^red ;  8  per  cent,  for 
rents  collected  by  agents  who  bad  been  paid  5  per  cent,  for  collecting  ;  and  8  per 
eent.  for  real  estate,  the  title  of  which  had  been  passed  by  them. 

Sur  exceptions  to  auditor's  report  upon  the  account  of  the 
executors. 

A  short  summary  of  facts  shows  that  the  account  covers  over 
four  years'  time,  from  February,  1867,  to  April,  1871. 

The  inventory  of  personalty  was  appraised  at  $100,411.81. 
There  belonged  to  testator,  at  his  death,  thirty-five  several  par- 
cels of  real  ^tate,  all  of  which  were  sold  and  convened  by  the 
executors  under  the  power  and  direction  contained  m  the  will, 
yielding  $127,600.  The  rents  of  realty  collected,  amounted 
altogether  to  $27,686.26,  the  income  from  personalty  and  in- 
crease over  inventory^  valuation,  amounted  to  $51,569.03.  Ag- 
gregate of  debits  as  against  accountant,  $807,249.10. 

The  accountants  claim  a  credit  of  $8,980.95,  being  5  per  cent, 
commission  6n  $178,618.00,  personalty,  and  $3,828,  being  3  per 
cent,  on  $127,600  realty. 

This  claim  was  objected  to  on  behalf  of  certain  heirs,  upon 
the  ground  that  the  estate  was  an  exceedingly  easy  one  to  man- 
age. That  the  executors  had  been  put  to  very  little  trouble. 
There  had  been  no  suits  by  or  against  the  estate.  That  of  the 
personalty,  $96,860.21  came  into  the  hands  of  accountants  in 
the  shape  of  investments  made  by  decedent  in  U.  S.  bonds,  &c. , 
of  this  sum  not  a  cent  had  been  changed  by  the  accountants  or 
any  of  it  invested  by  them,  but  the  whole  was  composed  of  the 
same  securities  as  in  testator's  15fetime.  There  was,  therefore, 
no  trouble,  but  merely  responsibility. 

From  this  it  was  argued  that  5  per  cent,  was  too  high  a  rate 
of  commission,  and  that  accountants'  commission  upon  this 
should  be  fixed  at  2  J  per  cent. ;  in  support  of  this  view  the  fol- 
lowing cases  were  cited :  StevensorCs  Appeal^  4  Wh.  98 ;  BartorCs 
EsL  1  Parsons,  29 ;  Walker's  Est  9  S.  &  R.  223  ;  Pusey  v.  Clernr 
son,  9  S.  &  E.  209 ;  DuvoTs  Estate,  2  Wr.  119. 

**  That  of  the  balance  of  the  personalty,  $27,608.36,  were  col- 
lected by  Martin  &  Sons,  agents,  to  whom  5  per  cent,  was  paid 
by  executors  upon  this  sum  for  collecting  the  same.  Upon  this 
amount,  therefore,  it  having  already  borne  a  charge  of  6  per 
cent.,  the  executors  should  only  have  2J  per  cent. ;  that  even 
the  latter  allowance  would  cause  the  estate  to  pay  7J  per  cent., 
and  the  allowance  of  the  full  amount  of  percentage  claimed  by 
accountants  would  entail  upon  the  estate  the  unprecedented 
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commiBsion  of  10  per  cent.  On  the  balance  of  the  personalty 
8  per  cent,  should  oe  allowed."  {Pusey  v.  Clemson^  and  Walker's 
Estate^  quoted.)  With  regard  to  the  commission  of  3  per  cent, 
on  $127,600,  realty,  exception  was  taken  "because  $104,900  of 
it  was  sold  within  three  months  in  large  sums  and  with  little 
trouble,  and  that  therefore,  2J  per  cent,  should  be  allowed." 
{Skinner's  Est.  17  Leg.  Int.  381,  cited.)  "The  balance  of  the 
realty  (value,  $22,700)  was  put  up  for  sale  at  auction  and  not 
bringing  the  price  expected,  and  by  virtue  of  a  previous  arran- 
gement in  case  of  such  a. contingency,  was  bid  in  by  the  lega- 
tees, and  the  executors  made  deeds  to  them  for  it.  There  was 
no  money  paid  and  no  sale,  but  merely  a  passing  of  the  naked 
title  vested  in  the  executors  to  the  legatees  for  a  nominal  con- 
sideration." From  this  it  was  contended  that  not  only  was  a 
commission  of  3  per  cent,  on  this  sum  too  high,  but  that  none 
whatever  should  be  allowed. 

It  was  argued  on  behalf  of  the  accountants  in  reply,  "  that, 
as  a  general  rule,  5  per  cent,  is  allowed  to  executors  and  ad* 
ministrators  unless  the  estate  is  large,"  and  the  following  au- 
thorities were  cited  in  support  of  this  view :  GMes'  ^  Jones^ 
Appeal,  12  0.  395 ;  Pusey  v.  Clnnson^  9  S.  &  R.  209 ;  Askew  v. 
Odeakeimer,  1  Bald,  380;  McFarland's  Estate,  4  Barr,  149; 
Heckerfs  Appeal,  12  Harris,  486 ;  and  1  Ashmead,  318. 

"  That  as  to  the  securities,  there  were  $90,000 ;  the  care  of 
these  required  great  vigilance  and  fidelity  at  all  times,  and  a 
watchful  foresight  to  determine  whether  a  sale  was  necessary." 
That  "  there  was  a  trust,  and  the  estate  was  carefully  guarded 
during  these  four  years,  and  managed  with  skill  by  the  execu- 
tors." No  fees  were  paid  to  counsel,  no  lar^e  balance  was  kept  on 
hand,  but  the  funds  were  immediately  re-mvested  causing  large 
increase  in  the  income  of  the  estate.  Moreover,  commissions 
were  not  taken  when  due,  as  per  Walker's  Estate,  9  S.  &  R.  223, 
but  were  left  until  the  last  to  swell  the  general  fund.  That  as 
to  the  amount  of  rents  returned  by  Martin  k  Sons,  they  could 
not  have  been  collected  so  well  unless  an  agent  had  been  em- 
ployed. That  as  to  the  item  of  3  per  cent,  on  $104,900  sales 
of  real  estate,  this  covered  thirty-five  difterent  properties,  the 
executors  had  sold  all  but  one,  and  for  the  trouble  attending  so 
many  sales,  3  per  cent,  was  not  too  much.  That  as  to  the 
charge  of  3  per  cent  on  $22,700  for  sale  of  properties  to  the 
legatees,  this  was  a  bona  fide  sale.  Strangers  might  have 
bought.  Title  in  the  property  could  not  have  passed  without 
a  sale;  Br.  Dig.  p.  282  ;  and  ejenerally  where  a  trustee  is  negli- 
gent or  ignorant  of  his  dutfes,  commissions  should  be  dealt 
with  a  sparing  hand,  but  to  faithful,  diligent,  and  intelligent 
trustees  a  full  compensation  should  be  given."  Lowrie's  Appeal, 
1  Grant,  373. 
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The  auditor  reported  that  the  authorities  "  give  no  absolute, 
inflexible  rule  as  to  compensation  by  commissions,  and  there 
can  only  be  deduced  the  following  general  principle,  that  in 
Pennsylvania,  by  common  consent,  5  per  cent,  has  been  fixed 
upon  as  a  reasonable  commission  to  all  trustees,  executors  and 
administrators  on  moneys  passing  through  their  hands,  but  that 
there  may  be  exceptions  depending  on  the  circumstances  of  the 
case,  where  the  amount  of  compensation  must  depend  on  ^  the 
reason  and  conscience  of  the  tribunal  having  jurisdiction  of  the 
trust/  '' 

The  auditor  reduced  the  commissions  on  the  securities,  $96, 
860.21,  from  6  per  cent,  to  2^  per  cent.,  citing  in  support  of  his 
view,  Stevenson s  Appeal^  4  Wh.  104,  and  JmCausULiuTs  Appeal^ 
2  Wr.  470. 

He  also  reduced  the  commissions  on  $22,668.86,  part  of  the 

Grsonalty,  to  8  per  cent.,  because,  1st.  This  sum  was  rent  col- 
;ted  by  agents  who  had  been  paid  5  per  cent,  for  collecting. 
2d.  ThivoTs  Est  2  Wr.  119,  guided  him  in  making  the  reduc- 
tion. 

The  auditor  allowed  the  commission  of  5  per  cent,  on  the 
balance  of  the  personalty,  $56,183.74>  under  the  usual  5  per 
cent,  rule,  and  he  disallowed  the  charge  of  8  per  cent,  on  $22, 
700,  for  sale  of  real  estate,  because  no  money  was  paid  as  a  con- 
sideration for  the  sale. 

Upon  exceptions  to  the  auditor's  report  and  arguments 
thereon,  November  20th,  1871,  Paxson,  J.,  on  Saturday,  Decem- 
ber 2d,  1871,  delivered  an  oral  opinion,  dismissing  all  the  ex- 
ceptions filed,  save  the  one  excepting  to  the  auditor's  disallow- 
ance of  the  charge  of  8  per  cent,  for  sale  of  real  estate  for  $22, 
700,  which  exception  was  sustained. 

Jos.  B.  Townsend^  Esq.y  for  accountants. 

Lewis  Wain  Smithy  Esq,^  for  the  heirs. 

LLegal  (jaaette,  Deo.  16,  1871,  VoL  S,  p.  406L] 


Court  of  Common  Pleas,  Philadelphia  County, 

MOONEY  V.  R0GBR8.      . 

\*  Tbe  landlord  and  tenant  act  of  Feb.  SStb,  1865,  does  not  require  it  to  be  shown 
that  the  defendant's  term  in  the  premises  had  terminated. 

9.  A  simple  claim  of  title  thongrh  fortified  by  oath  is  not  enough  to  divest  the  Jnris- 
dicti<m  of  tbe  alderman  in  proceedings  under  said  act ;  it  most  appear  that  such  claim 
may  be  a  defence. 

Sur  certiorari.    Under  the  landlord  and*  tenant  act  of  28th 
of  February,  1865. 

Opinion  by  Finlbttbr,  J.    Delivered  September  80th,  1871. 
-Ail  the  proceedings  in  this  case  are  singularly  perfect  There 
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is  nothiog  upon  which  the  fourth  and  fifth  ezoeptione  are  based 
and  they  are  overruled.  The  third  exception, "  that  the  record 
does  not  show  that  the  defendant's  term  in  said  premises  had 
terminated/'  is  without  merit,  inasmuch  as  the  act  of  Assembly 
neither  expressly  nor  impliedly,  requires  that  fact  to  be  proved 
or  stated  m  any  part  of  the  proceedings.  And  when  it  is  coti- 
sidered  that  the  whole  proceedings  and  the  act  itself,  is  founded 
upon  the  fact  that  all  knowledge  of  the  commencement  And 
ending  of  the  term  is  lost,  it  is  scarcely  to  be  expected  that  any 
statement  of  the  commencement,  duration,  or  ending  of  the 
term  should  appear.  Indeed,  if  it  did,  it  would  vitiate  the 
whole  proceedings,  because  it  would  contradict  the  initial  fact, 
without  which  the  juriBdiction  would  not  attach.  This  excep- 
tion is  overruled. 

The  first  and  second  exceptions  are  predicated  upon  the  fol- 
lowing affidavit,  which  is  retamed  with  the  reccMrd : — 

City  and  County  of  Philaddphia^  ss. : 

John  C.  Kogers,  the  defendant  in  the  above  case,  being  duly 
sworn  according  to  law,  deposes  and  says,  that  the  titte  to  the 
real  estate,  the  subject  of  the  proceedings  in  above  case,  will 
come  in  question  in  the  trial  of  said  case;  that  the  title  to 
the  said  real  estate  is  claimed  by  deponent  by  virtue  of  a  pur- 
chase of  the  same  from  one  Samuel  Duffy,  who  owned  the  same 
before  said  property  came  into  deponent's  possession,  and  also 
before  the  plaintiff  ever  claimed  to  own  the  same. 

Wherever  the  title  to  real  estate  can  come  in  question  the  ju- 
risdiction of  the  alcferman  ceases.  This  must  appear  either  in 
the  facts  of  the  case,  or  in  the  claim  of  title  which  is  made  be- 
fore him.  A  simple  claim  of  title,  though  fortified  by  oath,  is 
not  enough ;  it  must  appear  that  such  claim  may  be  a  defence. 
Heritage  v.  Wilfong^  8  r.  F  S.  140.  It  must  therefore  set  out 
the  facts  which  lead  to  the  conclusion  that  the  title  may  or  can 
come  in  question,  and  the  facts  must  be  such  as  the  defendant 
may  be  allowed  to  plead  or  prove.  A  tenant  cannot  dispute  the 
landlord's  title,  nor  can  he  set  up  an  adverse  title  against  it.  2 
Binney,  478.  He  may,  however,  set  up  a  title  connected  with 
the  title  of  the  lessor,  and  may  show  that  the  title  of  the  lessor 
has  been  divested.  NeioeU  v.  6rt665, 1  Watts  &  Serg.  509,  cited  in 
Heritage  v.  Wilfing.  It  will  be  seen  that  the  facts  set  out  in  the 
defendant's  affidavit  do  not  necessarily  conflict  with  the  lessor's 
title,  nor  does  it  appear  how  they  annul  the  relationship  of  land- 
lord and  tenant.  It  does  not  appear  from  them  how  or  in  what 
manner  the  title  to^the  land  can  come  in  question  in  these  pro- 
ceedings ;  and  it  is  evident  that  the  relationship  of  landlord  and 
tenant  being  established  they  could  not  be  a  defence. 

The  proceedings  show  that  even  before  the  defendant  set  up 
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the  claim  of  title,  there  was  ample  teetimony  that  the  relation 
of  landlord  and  tenant  existed.  The  finding  of  the  alderman 
sets  out  that  the  plaintiiF  was  the  owner  of  the  land ;  that  the 
defendant  was'a  tenant  from  year  to  year  at  a  rent  of  fifty  dol- 
lars per  annum,  and  that  he  paid  the  rent  of  fifty  dollars  per 
annum  to  the  plaintiff  from  J  ane  29th,  1869,  to  Janaary  1st, 
1870.  K,  therefore,  the  facts  of  the  defendant's  affidavit  would 
establish  a  title  adverse  to  the  lessor's  title,  he  is  precluded  from 
pleading  them,  inasmuch  as  they  do  not  bring  him  within  any 
of  the  contingencies  in  which  he  may  antagonize  his  landlord's 
title. 
The  exceptions  are  overruled  and  the  judgment  affirmed. 


Court  of  Common  Pleas,  Philadelphia  County, 


NIPPBS  ▼.  KIRK. 

1.  After  a  judgment  entered  by  an  alderman  for  $14.48,  and  the  payment  to  him  of 
said  amonnt  and  ooste,  be  cannot  afterwards  open  the  jndument  and  rehear  the 
canee  upon  the  ground  that  there  was  a  clerical  error  in  enterln  j;  it. 

2.  lu  proceedings  tor  the  collection  of  money,  aldermen  derive  their  whole  authority 
firom  acts  of  Assembly ;  whatever  is  not  therein  contained  for  them  to  do,  they  are 
prolilbited  Arom  doing. 

Sur  certiorari. 

Opinion  by  Finlbttbr,  J.    Delivered  September  80th,  1871. 

The  record  of  the  alderman  recites :  "And  now,  April  8th, 
at  8  p.  M.,  plaintiff  appeaw  and  claims  $14.48  *  *  *  where- 
upon judgment  publicly  against  the  defendant  for  $14.48. 
April  8th,  defendant  appears;  same  day  transcript  for  de- 
fendant April  27th,  G.  W.  WoUastoa  paid  $14.48  and  costs. 
May  26th,  plaintiff  takes  a  rule  on  d^endant  to  show  cause,  if 
any  he  has,  why  the  judgment  entered  in  this  case  by  mistake 
Bhould  not  be  opened  and  the  error  in  the  entry  thereof  cor- 
rected." 

Against  the  protest  of  the  defendant  the  alderman  made  this 
rule  absolute ;  opened  the  judgment ;  heard  the  plaintiff  anew 
and  finally  entered  the  judgment  against  the  defendant  for 
$64.68.  All  this  was  done  because  the  alderman  alWes  that 
the  original  entry  of  judgment  for  $14.43,  was  a  "  clerical  error." 
It  is  not  easy  to  see  from  an  inspection  of  the  record  how  this 
entry  could  be  a  ^^  clerical  error,"  inasmuch  as  it  therein  wpears 
that  the  plaintiff  claimed  only  $14.48.  Again,  if  a  clerical 
error,  why  was  it  not  corrected,  or  at  least  noticed,  when  the 
transcript  was  given  to  the  defendant,  or  when  the  defendant 
paid  the  judgment  and  entry  thereof  was  made  upon  the  record  ? 
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If  there  waa  neither  legislative  nor  judicial  prohibition,  it 
must  be  apparent  that  after  the  judgment  was  paid  the  alder- 
man could  not  legally  act.  The  judgment,  the  cause,  and  the 
claim  upon  which  they  were  founded,  were  extinguished,  and 
the  record  remained  only  as  an  evidence  so  far  as  the  defendant 
was  concerned  of  that  extinguishment. 

The  record  of  the  alderman  is  the  only  evidence  of  his  judg- 
ment, and  is  conclusive  against  him  and  the  parties.  Over  it 
he  has  no  discretionary  power  even  to  correct  a  clerical  error 
when  that  would  affect  the  rights  of  either  party.  He  cannot 
meddle  with  or  disturb  a  judgment  entered  by  him  except  at 
the  instance  of  the  appellant,  with  the  consent  of  the  adverse 
party,  and  within  twenty  davs  after  the  rendition  of  the  judg- 
ment ;  or  at  the  instance  of  the  defendant  within  thirty  days, 
when  judgment  has  been  entered  by  default,  upon  satisfactory 
proof  that  he  was  absent  when  process  was  served,  and  did  not 
return  home  before  the  return  day  of  the  process,  or  was  pre- 
vented by  sickness  or  other  unavoidable  cause  from  attendmg 
before  the  justice.  RusseU  v.  Smithy  Siockdale  v.  Campbdl^  1  PhiL 
425  and  520. 

In  proceedings  for  the  collection  of  money,  aldermen  derive 
their  whole  autnority  from  acts  of  Assembly.  Goidd  v.  Crany 
ford^  2  Barr,  90.  w  hatever  is  not  therein  contained  for  them 
to  do,  they  are  prohibited  from  doing.  Kothing  is  left  to  dis- 
cretion or  surmise. 

Judgment  reversed. 


Court  of  Common  Pleas,  Philadelphia  County. 

HOPKINS  V.  McClelland. 

Under  the  landlord  and  tenant  act  of  April  8d,  1S80,  where  the  requisite  notice  to 
quit  is  not  given,  and  a  person  not  the  leasor  makes  the  oath,  all  the  sulMeqaent  pro- 
ceedings are  irregular. 

Sur  certiorari.     Proceedings  under  the  landlord  and  tenant 
act  of  April  8d,  1830. 

Opinion  by  FiiaBTTBR,  J.    Delivered  September  80th,  1871. 

In  order  to  give  the  alderman  jurisdiction  it  should  appear 
to  him  that  fifteen  days'  notice  to  quit  the  premises  had  been 

fiven  to  the  lessee;  and  the  oath  and  complaint  should  be  made 
y  the  lessor. 
In  these  proceedings  but  ten  days'  notice  was  given,  and  the 
oath  and  complaint  were  made  by  a  stranger  to  the  lease,  and 
in  his  own  benalf.    Therefore  all  subsequent  proceedings  were 
irregular. 

Judgment  reversed. 
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Court  of  Common  Pleas,  Philadelphia  County. 


ERETY  V.  WILTBANK. 

1.  If  in  the  complaint  under  the  landlord  and  tenant  act  of  March  S5th,  1835,  any 

of  the  neceesary  reqairemento  of  the  act  are  wanting,  aldermen  are  without 

authority  to  act. 
3.  In  all  proceeding  before  aldermen  it  mnat  appear  that  the  Judgement  is  founded 

npon  properly  received  testimony  or  evidence.  The  facta  given  in  evidence  need  not 

be  set  oat  npon  the  record. 

Landlord  and  tenant.  Sur  proceedings  to  obtain  possession 
under  the  landlord  and  tenant  act  of  March  25th,  1825. 

^Opinion  by  Finlbttbr,  J.    Delivered  September  80th,  1871. 

To  give  the  aldermen  jurisdiction  the  complaint  should  set 
forth  a  demise  from  the  plaintiff  to  the  defendant  for  a  term  of 
years,  at  a  spjecified  rent,  of  premises  situate  in  the  city  or 
county  of  Philadelphia.  That  the  tenant  has  removed  there- 
from without  leaving  sufficient  property  thereon  to  secure  the 
payment  of  at  least  three  months'  rent,  and  has  refused  to  give 
security  for  the  payment  thereof  in  five  days,  after  demand  of 
the  lessor,  and  has  refused  to  deliver  up  possession ;  and  should 
be  made  and  sworn  or  affirmed  to  by  the  lessor.  If  in  any  of 
these  respects  the  complaint  is  wanting,  the  aldermen  are  with- 
out authority  to  act,  and  their  further  proceedings  are  irregular. 
The  complaint  is  only  authority  for  the  aldermen  to  proceed 
and  will  serve  no  other  purpose.  The  summons  must  be  duly 
issued  and  served,  and  when  the  parties  regularly  appear,  the 
alderman  must  find  from  sufficient  evidence  all  the  facts  neces-  - 
Bar}\  This  finding  should  appear  upon  the  record. '  It  is  not 
enough  to  say,  "  we,  the  aldermen,  find  the  above  complaint  is 
in  all  respects  just  and  true,"  "unless  the  facts  are  recited  in 
the  complaint  with  particularity,  such  as  the  conditions  of  the 
demise,  both  as  to  length  of  term  and  amount  of  rent  to  be 
paid ;  the  time  when  the  tenant  removed  from  the  premises ; 
that  he  did  not  leave  property  to  secure  payment  of  three 
months'  rent^  or  a  refusal  to  give  up  possession  after  a  demand 
had  been  made  for  the  surrender  of  the  premises."  In  the  absence 
of  a  particular  statement  of  the  material  facts  bein^  set  out  in 
the  complaint,  they  must  be  recited  in  the  finding  of  the 
justices.    6  Phila.  K.  182. 

In  all  proceedings  before  aldermen  it  must  appear  that  the 
judgment  is  found^  upon  properly  received  testimony  or  evi- 
dence ;  that  is,  that  witnesses  were  sworn  and  ^ve  evidence  on 
behalf  of  either  party,  or  that  written  testimonv  was  duly 
offered  and  read.    The  £Eict8  given  in  evidence  need  not  be  set 
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out  upon  the  record ;  any  attempt  to  do  so  might  be  fatal,  inas- 
much as  it  would  be  presumed  that  the  judgment  had  been 
entered  alone  on  the  facts  set  out.  GeisscT^berger  v.  Cerfy  1  Phil. 
17 ;  Mund  v  Vanfltety  2  Phil.  41 ;  Connelly  v.  Arundel^  6  Phil, 
49 ;  Uber  v.  Hickman^  6  Phil.  182.  In  nearly  all  the  require- 
ments these  proceedings  are  defective. 

Judgment  reversed. 


Court  of  Common  Pleas,  Philadelphia  County. 


ZEIGENFUS8  et  at.  ▼.  8TIBR. 

▲  $eir«faeiai  qnmrt  feutUmmn  n4m  issued  in  1871,  bj  an  alderman  npon  a  jnd^^eDt 

obtained  In  1857,  is  irr<^ular. 

Bur  certiomri. 

Opinion  by  Finlbttbr,  J.    Delivered  September  80th,  1871. 

On  the  18th  day  of  March,  1857,  the  plaintift'  obtained  judg- 
ment before  Alderman  Beitler.  On  the  22d  day  of  June,  187i, 
Alderman  Carpenter  issued  a  scire  facias  quure  executionem  non. 
Upon  the  return  thereof,  the  defendant  not  appearing,  the  alder- 
man heard  the  plaintiif  and  entered  "juagment  by  defeult 
publicly  foi*  plaintiffs  for  $66.75,  and  costs  of  suit." 

This  was  irregular.  Tlie  only  judgment  that  he  could  have 
rendered  in  pursuance  of  the  summons  was,  that  the  plaintifid 
should  or  should  not,  might  or  might  not  have  execution.  Even 
such  a  judgment  would  have  been  irregular,  as  the  act  of  As- 
sembly expressly  provides  ^^  that  no  execution  shall  be  issued  on 
a  judgment  rendered  before  a  justice  of  the  peace  or  alderman 
after  five  years  from  the  rendition  of  such  juagment,  unless  thd 
same  shall  have  been  revived  by  scire  facias  or  amicable  confes- 
sion."   Purdon's  Digest,  p.  60,  pi.  78, 

Judgment  reversed* 
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'    m    III" 

CLARK  T.  BABTLETT. 

Id  all  actions  for  the  recovery  of  penalties  the  Jurisdiction  of  the  alderman,  caase  of 

action,  etc.,  sliouid  appear  npon  the  record. 

Sur  certiararL  Action  for  recover/  of  penalty  for  violation 
of  harbor  regulations. 

Opinion  by  FiNLBTTBR,  J.  Delivered  September  80th,  1871. 

In  all  actions  for  the  recovery  of  penalties  the  jurisdiction  of 
the  alderman  should  appear  upon  the  record,  and  the  cause  of 
action  and  judgment  should  be  so  specifically  set  out,  that 
they  would  when  pleaded  be  a  sufficient  protection  in  any  sub- 
sequent suit  for  the  same  cause  of  action.  The  record  should 
show  in  what  respect  the  law  has  been  violated ;  that  all  the 

Eroceedings  conform  to  the  law;  that  the  charge  is  sustained 
y  the  testimony  of  duly  qualified  witnesses  or  by  the  confes- 
sion of  the  defendant  ^  and  that  the  judgment  was  duly  entered. 
CcmmonwrcUih  v.  FeigUy  2  Phil.  R  215 ;  City  v.  Duncan^  4  Phil. 
£.  145.  In  all  these  respects  the '  proceedings  in  this  case  are 
wanting. 
Judgment  reversed. 
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Court  of  Common  Pleas,    Philadelphia  County. 
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8HOURD8  V.  WAY. 

A  retnm  of  personal  service  of  a*  summons,  which  does  not  show  that  the  original 
iBmmons  was  produced  to  tlie  defendant,  is  insufficient. 

Bur  certiorari^    Proceedings  under  the  landlord  and  tenant 
act  of  1863. 

Opinion  by  Pinlktter,  J.      Delivered  September  80th,  1871. 

The  service  in  this  case  was  "  by  leaving  a  correct  copy^  of  the 
within  summons  upon  the  premises  therein  described  being  the 
dwelling  house  of  the  therein  named  lessee  or  tenant  with  her- 
self personally,"  This,  if  anything,  is  personal  service.  The. 
act  of  Assembly  expressly  requires  in  the  case  of  personal 
service  that  the  original  summons  should  be  produced  to  the 
defendant.  In  Bu^anan  v,  Speckt^  1  Phila.  R.  252,  Judge 
King  says,  "  Unless  the  officer  making  such  service  produce  the 
writ  his  acts  are  nuU  and  void^  for  without  the  production  of  the 
writ  a  defendant  is  not  bound  to  know,  nor  can  he  know,  that 
the  officer  has  such  writ  in  his  possession.' 

Judgment  reversed  for  insufficiency  of  the  return. 


892  HaBMSTBAD  v.  WASHIKaTOK  FiBB  Ck).   BT  AL. 

Court  of  Common  Pleas,  Philadelphia  County. 

Ih  Squitt. 


HARM8TSAD  T.  WA8HIN0T0N  FIRB  COMPANY  et  aL 

1.  An  honorary  member  of  a  iire  company,  wboae  memberehlp  baa  never  been 
declared  forfeited  by  tbe  proper  authority  and  in  the  proper  manner,  is  entitled  lo 
all  the  priTileges  of  honorary  members,  even  tbongb  there  has  been  a  non-nser  by 
him  of  such  privileges  for  tbe  space  of  twenty-nine  years. 

2.  His  temporary  membership  in  another  company,  though  prohibited  by  a  by-law  of 
the  original  company,  will  not  affect  his  rights  where  such  violation  of  the  by-law 
is  acquiesced  in  by  the  company. 

8.  The  statute  of  limitations  baa  no  bearing  upon  his  non-user  of  his  privikigea* 

8ur  application  for  injunction. 

Opinion  by  Finlbttbb,  J.    Delivered  December  16th,  1871. 

Tbe  plaintiff  avers  that  he  was  an  active  member  of  the 
company  from  1822  to  1827,  when  he  was  placed  npon  the  roll 
of  honorary  members,  and  as  such  ^^  is  entitled  to  receive  a  due 
proportion  of  the  property  and  effects  of  said  company  upon  the 
winding  up  of  its  affairs. 

That  the  defendants  intend  to  wind  up  the  affairs  of  the  com- 
pany, and  divide  the  effects  among  the  members^  and  threaten 
to  exclude  him  from  participation  therein. 

"  The  prayer  of  the  bill  is : 

iBt.  That  defendants  be  restrained  from  distributing  the  funds 
of  the  company'  among  its  members,  to  the  exclusion  of  the 
plaintiff's  right  to  participate  therein.  . 

2d.  That  the  plaintiff  may  be  decreed  to  be  entitled  to  a  pro> 
I)ortionate  part  of  said  funds  and  property." 

The  company  was  instituted  January  8d,  1796,  and  incorpor- 
ated June  17th,  1841.  The  constitution  and  by-laws  were  re- 
vised in  1856.  JJy  article  seventeen,  section  first,  it  is  provided 
that  ^^  honorary  members  shall  have  the  same  privileges  as  other 
members,  but,  in  accepting  an  ofiice  or  appointment,  they  shall 
be  as  liable  for  fines  tor  non-attendance,  as  if  they  were  active 
members."  Section  second,  "  any  member  who  may  join  any 
other  company  shall  forfeit  his  rights  of  membership."  The 
same  provisions  are  substantially  contained  in  article  fif- 
teen, section  first  of  the  constitution  and  by-laws  published 
in  1888. 

By  article  sixteen  of  the  constitution  of  1888,  and  article 
nineteen  of  that  of  1856,  it  is  provided  that,  "no  member 
shall  be  elected  or  expelled  without  the  concurrence  of  two- 
thirds  of  those  present  at  a  stated  meeting ;  no  member  shall 
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be  expelled  without  having  an  opportunity  to  defend 
himself/' 

The  defendants  admit  the  honorary  membership  of  the 
plaintiff  up  to  1833.  It  is  not  pretended  that  at  any  time  he 
was  duly  expelled  under  either  of  the  above  provisions,  or  by 
the  action  of  the  company  under  any  pretence. 

They  allege  that  his  membership  was  determined: 

1.  By  reason  of  his  having  ioined  another  company. 

2.  By  not  participating  in  the  affairs  of  the  company  for  more 
than  twenty-nine  years. 

The  plaintiff  in  his  affidavit  admits  that  he  did  join  another 
company  in  1830,  and  continued  a  member  thereof,  for  six 
months,  but  that  he  did  this  in  the  interest  of  the  company 
defendant,  and  that  there  was  then  no  provision  which  made 
this  a  forfeiture  of  membership.  This  statement  is  verified  to 
a  certain  extent  by  the  testimony  of  W.  W.  Weeks,  a  witness 
for  the  defendants.  He  says :  ^^  Harmstead  left  the  said  com- 
pany about  the  end  of  the  year  1833.*'  He  must,  therefore,  have 
oeen  recognized  as  a  member  of  the  said  company  not  only  dur- 
ing his  connection  with  the  Hope  Company,  but  for  more  than 
two  years  afterwards.  It  would  follow  from  this,  that  his  mem- 
bership of  the  Hope  Company  either  was  not  in  violation  of 
any  duty  he  owed  to  the  Washington  Company,  or  was  with 
their  consent  and  acquiescence. 

Even  if  the  provision  was  in  full  force,  the  action  of  the 
company  with  notice  to  him  wds  necessary  to  make  it  effective 
against  his  rights.  The  forfeiture  of  membership  must  be 
declared  by  the  proper  authority,  and  in  the  proper  manner, 
otherwise  it  is  without  force  or  effect. 

When  life  or  limb,  or  rights  of  any  kind  are  declared  to  be 
forfeited  by  the  law  for  an  act  of  omission  or  commission,  the 
forfeiture  is  ascertained  and  declared  by  the  judgment  of  a 
proper  tribunal. 

If  we  were  satisfied  that  the  plaintiff  had  done  anything  to 
forfeit  his  rights  we  might  refuse  to  interfere  in  his  behalf.  In 
a  proper  case  this  woula  be  done.  But  it  is  evident  upon  their 
own  showing  that  the  defendants  have  acquiesced  in  this 
alleged  violation  of  one  of  their  rules,  for  nearly  thirty  years, 
and  it  is  too  late  for  them  now  to  ask  us  to  interpose  it  between 
the  plaintiff'  and  his  equitable  rights. 

The  plaintiff  lost  none  of  his  rights  by  not  asserting  them  by 
his  attendance  at  and  in  the  afiairs  of  the  company  This 
was  not  required  by  his  duties  and  obligations  as  an  honorary 
member;  and  he  would  cease  to  be  such  only  by  resignation  or 
proper  expulsion. 

It  has  been  argued  by  the  defendants,  that  the  statute  of 
limitations  is  recognized  in  equity  as  in  suits  at  law.    This 
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principle  may  not  be  qHostioned,  but  it  is  difficult  to  see  it3 
application  to  the  present  case.  If  it  be  intended  to  apply 
to  the  plaintiff's  non-user  of  his  rights  for  twenty-nine 
years,  then  the  argument  fails,  because  his  rights  as  an  hon- 
orary member  were  not  dependent  upon  their  exercise  or 
assertion  ;  and  they  were  not  of  such  a  character  as  that  they 
could  be  exercised  by  another  adversely.  If,  however,  it  be  in- 
tended to  apply  to  the  acts  of  the  company  against  his  rights  of 
membership  it  might  be  effective.  It  may  very  well  be  conceded 
that  an  acquiescence  by  the  plaintiff  in  even  an  illegal  expul- 
sion for  twenty-nine  years  would  bar  his  right  to  redress  in  any 
court.  There  is,  however,  no  evidence  that  the  defendants  ever 
asserted  to  him  in  any  way  his  forfeiture  of  membership,  until 
they  were  prepared  in  August  last  to  divide  the  assets  of  the 
company. 
The  injunction  as  prayed  for  is  allowed* 

H.  R,  TVamner,  JEjy.,  for  plaintiff. 

Moses  Dropsie^  Esq.^  for  defendant. 


Court  of  Common  Pleas,  Philadelphia  County, 

In  Equitt. 


FREIBERG  et  a1.  y.  THB  RELIANCE  FIRE  COMPANY  et  aL 

A  Are  compaay  haying  passed  a  rpsolutlon  problbUIng  any  ftirther  piiymoot  of  dues 
by  cnntribatiDg:  membere,  cannot  afterwards  expel  snch  ooutributing  oiembera  I'ur 
not  paying  or  not  tendering  payment  of  dnes. 

Sur  application  for  perpetual  injanction. 

Opinion  by  Finlbtter,  J.  Delivered  December  16th,  1871. 

The  complainants  aver,  that  they  are  contributing  members 
in  good  standing,  of  the  company  defendant;  that  the  com- 
pany are  owners  of  certain  property  which  the  defendants  are 
about  to  divide  among  themselves,  and  have  refused  to  pay  or 
transfer  to  the  complainants  their  share  of  the  same. 

The  defendants  deny  that  the  plaintiiFs  are  contributing 
members  in  good  standing.  '^  They  admit  that  all  of  them  were 
contributing  members  of  the  said  company ,  but  that  their  mem- 
bership ceased  by  reason  of  their  not  paying  their  dues  to  entitle 
them  to  membership."  ^^  They  aver  that  said  contributing  mem- 
bership was  but  a  quasi  membership ;"  ^^  that  in  accordance  with 
immemorial  usage  in  the  company,  of  which  said  complainants 
had  full  notice,  on  the  third  day  of  August  last  past  all  their 
flames  were  dropped  from  the  contributing  roll,  because  they 
had  not  paid  their  contributions,  due  on  we  iirst  day  of  July 
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next  preceding ;  that  neithei^  of  said  oomplainants  paid,  or  ten- 
dered the  amount  due  by  them  as  aforesaid,  either  at  the  time. 
Or  at  any  other  time/' 

Article  fourteen,  section  first,  of  the  constitution  of  the  com- 
pany, provides,  that  contributing  members  shall  have  all  the 
privileffes  of  active  members  except  being  eli^ble  to  office. 

If  it  l>e  conceded  that,  ^^  in  accordance  with  immemorial  usage 
in  the  company,''  the  names  of  the  complainants  could  be  legally 
**  dropped  from  the  contributing  roll,  it  should  be  shown  at 
least  that  this  was  done  by  the  company  in  a  regular  manner,  at 
a  proper  time  and  place,  and  upon  notice  to  tne  complainants. 
None  of  these  requisites  are  shown.  It  does  not  appear  in  any 
way, "  that  the  names  were  dropped  from  the  contributing  roll " 
by  any  one  having  authority. 

If,  however,  every  requirement  had  been  complied  with,  it 
wotild  have  been  an  illegal  disfranchisement  of  the  contributing 
members.  The  company,  on  the  Ist  day  of  January,  1871^ 
passed  a  resolution  prohibiting  any  further  payment  of  dues  by 
eontributing  members.  Thereafter,  no  dues  were  to  be  paid ; 
now,  the  company  having  by  its  own  act  made  it  impossible  for 
contributing  members  to  pay,  they  must  be  regarded  as  having 
paid,  and  could  not  be  expelled  for  not  paying,  or  not  tendering 
pavment. 

The  injunction  is  made  perpetual. 

J.  W.  M.  Newlinj  Usq.j  for  plaintiffs. 

J.  Alexander  Simpson^  JEsq.y  for  the  company. 


Court  of  Common  Pleas,  Philadelphia  County, 

In  Equity. 


BRADY  et  al  v.  8HISSLER. 

1.  A  demurrer  to  a  bill  In  equity  stated  that  the  bill  contained  several  distinct  matters 
not  necessarily  connected  with  each  other,  and  that  by  Jolnlnje^  the  same,  the  defen- 
dant owing  to  the  prolixity  ot  the  proceedings  consequent  thereon,  wonid  be  put  to 
unnecessary  charges  and  expenses. 

9.  The  e&uri  hMl  that  the  said  matters  all  arose  out  of  and  were  dependent  upon  a 
contract  made  by  defendant  with  the  plaintifils  and  were  properly  Joined.  Demnr-^ 
rer  oyerruled.  • 

Sor  demurrer  to  bill. 

Opinion  by  Pinmttbii,  J.    Delivered  December  16th,  1871. 

The  plaintiffs  hare  averred  in  their  bill,  that  the  defendant 
being  the  owner  of  certain  real  estate  entetred  into  an  agreement 
with  Peter  F.  Stout,  and  Edward  Brady,  to  give  them  the  con- 
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trol  of  said  property  for  sale  in  lots  of  sQch  sizes  and  prices  as 
they  may  fix,  and  upon  defined  terms.  He  reserved  a  certain 
price  for  the  land,  and  one-third  of  the  amount  the  land  sold 
for  aboye  that  sum.  The  plaintiflb,  Stout  and  Brady,  were  en- 
titled to  receive  the  other  two-thirds  of  said  surplus.  He  fur- 
ther agreed  to  execute  deeds  to  the  respective  buyers  of  the  lots 
in  conformity  with  the  agreement. 

Stout  and  Brady  entered  upon  the  performance  of  the  con- 
tract, and  expended  in  advertising  the  scheme  about  $426.  The 
land  was  divided  into  211  lots ;  seventy-one  of  which  were  sold 
for  cash,  at  an  average  joint  profit  of  about  $99,  "and  the  whole 
of  all  the  remaining  lots  unsold,  140,  have  become  known  in  the 
market  and  are  now  much  enhanced  in  value." 

In  pursuance  of  the  agreement.  Stout  and  Brady  in  the  name 
of  the  defendant,  executed  an  agreement  of  sale  to  Joseph  H. 
Moore,  for  lot  No.  34,  upon  the  plan  of  said  property,  ana  ten- 
dered a  deed  of  the  same  to  Shissler  for  execution.  This  he 
refused,  and  notified  them  "not  to  make  any  further  sales 
of  the  rest  of  said  lots,  and  that  he  will  not  execute  any  more 
deeds  for  the  same." 

To  this  bill  the  defendant  has  demurred  as  follows,  viz. : — 

The  defendant,  by  protestation,  not  confessing  or  acknowl- 
edging any  of  the  matters  and  things,  A;c.,  demurs  to  the  whole 
bin,  and  assigns  the  following  reasons,  viz. : 

"  The  bill  is  exhibited  by  the  said  plaintiffs  against  the  said 
defendant  for  several  distinct  mattei^  and  causes  not  necessarily 
connected  with  each  other,  and,  by  thus  joining  the  same,  not 
dependent  on  each  other,  the  proceedings  in  the  progress  of  the 
said  suit  will  be  intricate  and  prolix,  and  this  defenaant  put  to 
unnecessary  charges  and  expenses  in  matters  therein.  Where- 
fore, for  these  and  other  good  causes  of  demurrer  appearing  in 
the  said  bill,  this  defendant  does  now  demur  to  the  said  Dili, 
and  to  all  the  matters  and  things  therein  contained,  and  prays 
the  judgment  of  this  honorable  court,  whether  he  shall  be  com- 
pelled to  make  any  further  or  other  answer  to  the  said  bill,  and 
Erays  to  be  hence  dismissed  with  his  reasonable  costs  in  this 
ehalf  sustained. 

(Signed)        Isaac  M,  Shissler." 

In  point  of  fact,  it  is  not  true,  as  the  demurrer  alleges,  that 
"  the  proceedings  in  progress  of  said  suit,  will  be  intricate  and 
prolix,  and  the  defendant  put  to  unnecessary  charges  and  ex- 
penses." On  the  contrary,  if  the  several  matters  arising  out  of 
nis  contracts  and  set  out  in  the  bill  can  be  properly  determined 
in  this  suit,  it  will  be  much  to  his  advantage  ^^  in  charges  and 
expenses"  and  litigations. 

All  the  matter  charged  in  this  bill  arise  out  of  and  are  de- 
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pendent  upon  the  defendant's  contract  with  Stout  and  Brady. 
The  contract  with  Moon  is  one  of  the  fruits  of  that  contract, 
and  must  be  considered  as  a  part  thereof.  It  has  no  vitality  in 
itself,  and  perishes  when  separated  from  its  parent  stock.  It 
follows  from  this  that  in  common  with  Stout  and  Brady,  he 
has  an  interest  in  their  contract  with  the  defendant.  Again, 
80  far  as  the  defendant  is  concerned,  Stout  and  Brady  have  an 
interest  with  Moon  in  the  execution  of  his  contract,  viz. :  two- 
thirds  of  the  surplus  above  the  price  of  the  land.  Therefore  all 
the  plaintiffi  having  an  interest  in  common  in  all  the  subject 
matters  of  the  bill,  tne  enforcement  of  the  defendant's  contracts, 
as  against  the  defendant,  the  suit  is  well  brought. 

The  demurrer  is  overruled. 

George  S.  Selden^  JEaq.y  for  plaintiflPl 

Aaron  Thompson^  Esq.^  for  defendant. 


p  am  indebted  for  the  preeeedlng  ten  oplalona  to  Jadge  Finletter.      They  were  received  too 
Inte  Ibr  publication  In  the  regular  Iwnee  of  the  Legal  aaiet(«.~KoiTon.] 


Court  of  Common  Pleas,  Philadelphia  County. 


CITY  T.  VANDEVIBR 

• 

1.  The  act  of  d8d  March,  1866,  proytdes  with  great  particularity,  that  before  Jnds:- 

ment  by  default  shall  be  taken,  notice  of  the  claim  and  proceedings  shall  be  given 

to  the  owner. 
S.  The  phrases  '^mnnlcipal  claims,"  ''any  claims  in  the  name  of  the  city  of  every 

kind,"  clearly  include  claims  for  taxes. 
$.  No  proof  of  notice  to  the  owner,  appearing  in  the  proceedings,  a  Judgment  upon 

a  dty  claim  for  taxes  is  void. 

Opinion  by  Finlettbr,  J.    Delivered  December  28d,  1871. 

This  is  a  nile  to  strike  off  a  judgment,  which  was  entered 
December  7th,  1867,  for  want  of  an  affidavit  of  defence,  for 
$22.05.  Upon  this  judgment  the  real  estate  was  sold  for  $  , 
and  two  years  having  passed,  the  title  to  the  property,  worth 
fifty  times  the  claim,  is  confirmed,  if  this  judgment  be  sound. 

The  act  of  28d  of  March,  1866,  under  which  the  suit  was 
brought,  provides  that  "before  anv  judgment  bv  default  shall 
be  entered  therein,  the  court  shall  be  satisfied  by  an  afiidavit 
to  be  filed  of  record  of  the  following  facts."  It  is  not  neces- 
sary here  to  set  out  the  facts.  They  have  a  relation,  however, 
with  great  particularity  to  one  single  object,  viz.,  notice  to  the 
owner  of  the  claim  and  proceedings. 

It  is  admitted  that  the  notice  required  by  the  act  was  not  in 
any  way  given.    Indeed,  it  is  boldly  contended  that  the  plain- 


898  City  v.  Vandbvibjl 


tiff  was  not  required  to  give  such  notioe.  The  argument  is  that 
the  act  imposes  that  duty  only  upon  the  city  solicitor ;  that  the 
solicitor  for  the  receiver  of  taxes  is  authorized  by  law  to  collect 
these  taxes,  and  it  is  not  made  his  duty  in  terms  to  give  notice, 
and  therefore  he  may  proceed  to  collect  under  the  act  without 
notice ;  that  the  act  does  not  apply  to  the  collection  of  taxes ; 
that  for  ten  years  no  notice  has  been  given,  and  the  titles  to  all 
the  properties  sold  for  taxes  during  that  period  will  be  called 
in  question. 

The  act  especially  requires  notice  to  be  ^iven ;  of  which  proof 
must  be  filea  of  record  before  the  court  is  authorized  to  enter 
judgment.  If  this  be  not  the  duty  of  the  solicitor  of  the  re- 
ceiver of  taxes,  he  is  excused  for  not  performing  it,  but  that 
does  not  strike  the  provision  from  the  act,  nor  does  it  authorize 
us  to  disregard  it. 

In  fixing  the  claims  which  are  the  subjects  of  the  act,  the 
following  terms,  are  used :  **'  municipal  claims  of  every  descrip- 
tion," "anv  claim  in  the  name  of  the  city  of  every  kind;" 
^^  this  act  shall  apply  to  all  claims  and  liens  filed  and  to  be  filed 
in  the  name  of  the  city,  whether  to  use  or  otherwise."  Surely 
these  include  taxes,  the  most  important  of  all  ^^  municipal 
claims." 

If  for  ten  years  the  propertjr  of  citizens  has  been  taken  away 
from  them  for  such  small  claims  against  the  express  terms  of 
the  act,  it  is  a  sad  commentary  upon  the  administration  of  the 
law.  It  is,  however,  the  best  of  all  reasons  that  such  a  condi- 
tion of  things  should  cease  now  and  forever.  To  sell  a  man's 
property  by  semblance  and  form  of  law,  without  notice  of  any 
kind,  is  confiscation. 

In  the  present  case  it  is  alleged  that  the  title  to  the  property 
sold  under  the  judgment,  has  heen  made  the  subject  of  judicial 
action  in  the  District  Court ;  and  therefore  as  £hat  court  is  com- 
petent to  settle  the  controversy  we  should  not  interpose.  We 
have  great  respect  for  that  court,  and  if  it  had  the  ri^ht  to  de- 
cide the  question  now  before  us,  and  had  taken  jurisdiction,  we 
would  doubtless  repose  upon  its  action.  But  it  has  no  right  to 
decide  the  question  which  is  now  raised  ;  and  if  it  had  it  would 
still  remain  equally  our  duty  to  do  so. 

We  are  asked  to  pass  upon  the  validity  of  a  judgment  en- 
tered in  our  court,  and  no  matter  what  other  courts  may  have, 
or  may  assume  to  have  the  right  to  do  this,  we  cannot  avoid  it. 

It  is  alleged  that  Mrs.  Vandevier,  the  owner  of  the  property 
at  the  time  judgment  was  entered,  attorned  to  the  purchaser 
under  this  judgment,  and  therefore  she  and  her  grantees  are  pre- 
cluded from  contesting  the  judgment.  Her  attornment  simply 
precluded  her  as  tenant  from  contesting  the  purchaser's  position 
as  landlord.     Even  as  tenant  she  might  have  «hown  that  the 
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contract  of  tenancy  was  entered  into  in  fraud  or  mistake.  But 
the  disability  arising  from  the  tenancy  ceased  when  the  tenancy 
expired. 

How  could  her  agreement  to  become  a  tenant  give  us  a  juris- 
diction we  otherwise  would  not  have ;  or  how  could  it  make  a 
judgment  good  and  valid  which  theretofore  was  without  doubt 
void? 

It  is  not,  however,  necessary  for  us  to  decide  at  this  time  how 
far  she  or  her  grantee  is  affected  by  her  alleged  agreement.  It 
becomes  the  duty  of  a  court  to  correct  an  error  appearing  upon 
the  face  of  its  record  and  proceedings  whenever  the  attention  of 
the  court  is  called  to  that  error,  whether  by  a  party  in  interest 
or  not.  In  this  case  the  act  of  Assembly  requires  that  the  proof 
of  the  notice  shall  appear  in  the  proceedings  before  judgment 
can  be  entered.  No  such  proof  appears  of  record ;  and  it  is  ad- 
mitted, no  notice  as  required  by  the  act  was  given ;  the  judg- 
ment is  therefore  void. 

The  rule  is  made  absolute. 

[Legal  Oftsette,  Dee.  29, 1871,  Voi  8,  p.  49.] 


Court  of  Common  Pleas,  Philadelphia  County. 

HUSTON  V.  DONNELLY. 

A  Jadgment  npon  a  •Mr«/a«i<M  •before  an  alderman  having  Joriidictfon  of  the  original 
cause  of  action,  U  not  beyond  hia  Jurisdiction  though  entered  for  more  than  one 
bmndred  doUan. 

Opinion  by  Pinlbttbb,  J.    Delivered  December  23d,  1871. 

A  scire  facias  was  issued  in  this  case  by  Alderman  Clarke, 
Atmist  23d,  1871,  upon  a  judgment  obtained  before  Jos.  G. 
Miller,  late  one  of  the  aldermen  for  the  city  of  Philadelphia. 
The  transcript  shows  that  the  plaintiff  claimed  $175,  and  that 
judgment  was  entered  for  $168.14,  September  6th,  187 L.  An 
execution  was  issued  September  2tith,  1871,  and  returned  nulla 
bona  October  4th.  A  transcript  was  entered  in  this  court  No- 
vember 25th,  and  execution  was  issued,  which  was  returned 
^^  levied  and  condemned  "  December  9th ;  rule  entered  to  strike 
off  proceedings  and  judgment  and  why  proceedings  should  not 
be  arrested." 

The  cause  shown  is  that  the  proceedings  of  the  alderman  are 
coram  non  judice  and  void,  judgment  having  been  entered  by 
him  for  $168.14 ;  no  objection  is  made  in  any  other  respect.  If 
the  position  of  the  defendant  be  well  grounded,  he  is  not  pre- 
judiced by  his  delay,  as  want  of  juriadictiom  can  be  pleaded  at 
any  stage  of  the  cause. 


400  City  ov  Philadslphia  v.  Weller. 


It  does  not  appear  from  the  record,  nor  was  it  stated  in  argu- 
ment for  what  precise  sum  the  judgment  before  Alderman 
Miller  was  entered.  We  have,  however,  the  time,  and  from 
this  and  other  daita  we  have  arrived  at  the  conclusion  that 
the  original  judgment  was  for  a  less  sum  than  $100. 

A  scire  facias  is  no  more  than  a  judicial  writ  which  lies  only 
where  the  /^cord  remains.  It  is  not  a  new  suit,  but  a  continua- 
tion of  an  old  one.  The  judgment  on  it  is  not  with  us  as  in 
England,  a  bare  award  of  an  execution,  but  a  judgment  quod 
recuperet^  on  which  an  execution  commonly  issues  as  on  an 
original  one.  This  change  of  practice  does  not  change  the  na- 
ture of  the  process.  Dougherty^ s  Estate^  9  W.  k  S.  195.  In 
1  Binney,  62,  it  was  held  to  be  the  proper  coarse  to  include  the 
interest  in  the  judgment  upon  a  scire  faciaSy  and  that  course  has 
been  reco^nizea  and  pursued  ever  since. 

It  wouM  follow  from  this  that  a  judgment  upon  a  scire  faciaSj 
before  an  alderman  having  jurisdiction  of  the  original  cause  of 
action,  is  not  beyond  his  jurisdiction  though  entered  for  more 
than  $100. 

Eule  discharged. 

LLegal  GaMtte,  Deo.  29,  mi,  Vol.  8,  p.  4S8.] 


Supreme  Court  of  Pennsylvania. 

CITY  OF-  PHILADELPHIA  t.  WELLER. 

The  city  of  PhiladdphU  and  the  passengrer  railway  companies  are  both  liable  in 
damages  for  neglect  to  repair  the  streets  over  which  the  raUway  tracks  are  laid. 

Error  to  District  Court  of  Philadelphia. 

This  was  an  action  on  the  case  brought  by  Christiana  Weller, 
widow  of  Martin  Weller,  deceased,  against  the  City  of  Phila- 
delphia, to  recover  damages  for  the  loss  of  the  life  of  plaintiffs 
husband,  caused  in  the  following  manner:  On  the  18th  day  of 
September,  1861,  there  was  a  hole  between  the  tracks  of  the 
Richmond  and  Schuylkill  Passenger  Railway  Company  on 
Girard  avenue,  between  Front  and  Howard  streets,  and  the  de- 
ceased, while  driving  a  beer  wagon  on  the  tracks  of  the  railway 
companv,  was  pitched  from  his  seat  by  a  jar,  caused  by  the 
front  wheel  of  the  wagon  getting  into  the  hole,  and  from  this 
accident,  death  ensued. 

The  narr.  averred,  that  it  was  the  duty  of  the  defendants 
(The  City  of  Philadelphia)  to  keep  Girard  avenue  in  good  and 
sufficient  order  and  repair,  and  that  they  did  not  regard  their 
dut^,  but  neglected  the  same. 

Girard  avenue  was  occupied  by  "  The  Richmond  and  Schuyl- 


CiTT  OP  Philadblphia  v^  Wbllbil  401 

kill  Passenger  Railway  Company,"  a  body  politic,  incorporated 
by  act  of  Assembly  approved  March  26th,  1859 ;  section  six  of 
which  act  is  in  the  following  words :  "  That  the  said  company 
shall  be  subject  to  the  provisions  of  all  ordinances  heretofore, 
or  that  may  be  hereafter  passed,  by  the  conncils  of  the  City  of 
Philadelphia,  regulating  city  passenger  railways  in  said  city," 
and  by  an  ordinance  in  force  at  the  time  the  act  took  efiect, 
entitled  "An  ordinance  to  regulate  passenger  railways,"  ap- 
proved July  7th,  1867,  it  is  provided,  "that  all  railroad  com- 
panies shall  be  at  the  entire  cost  and  expense  of  maintaining, 
paving,  repairing,  and  repaving,  that  may  be  necessary  upon 
any  road,  street,  avenue,  or  alley,  occupied  by  them." 

On  the  trial  of  the  cause  in  the  court  below,  before  Hare,  J., 
the  counsel  for  defendants  requested  an  affirmative  charge  on 
five  points,  inter  alia. 

1st,  "  If  the  deceased  was  killed  by  reason  of  the  non-repair 
of  Girard  avenue,  the  Bichmond  and  Schuylkill  Passenger 
Railway  are  liable  primarily. 

5th.  "  The  defendants  are  not  liable,  and  the  verdict  should 
be  in  their  favor." 

The  learned  judge  declined  to  charge,  as  requested  on  these 
points,  but  instructed  the  jury  that  the  obligation  of  the  city 
to  keep  its  highways  in  good  order  is  primary  to  the  citizen, 
and  that  the  liability  of  the  railway  company,  is  not  exclusive. 

To  which  the  defendants  excepted. 

The  verdict  was  for  the  plaintiff  for  $500. 

The  defendants  took  a  writ  of  error,  and  assigned  for  error, 
that  the  court  below  erred  in  not  charging,  as  me  counsel  for 
defendants  requested,  in  his  first  and  fiftn  points. 

David  W.  Sellers^  JEsq.^  and  Hoti,  F.  Carroll  Brewster^  for 
plaintiffs  in  error,  arfi:ued  that  even  should  it  be  conceded,  that 
It  is  the  duty  of  the  City  of  Philadelphia  to  keep  the  highways 
within  her  limits  in  repair,  still,  the  effect  of  the  charter  of  the 
railway  company  is  to  relieve  the  city  from  its  primary  duty, 
and  impose  it  upon  the  holder  of  the  franchise,  so  far  as  Girard 
avenue  is  occupied  by  it.  Philadelvhia  v.  Lombard  and  South 
Streets  P.  R,  JR.  Co.,  8  Grant,  408 ;  Commonwealth  v.  Phillips,  8 
Wright,  198 ;  Borough  of  West  Chester  v.  Apple,  11  Casey,  284 ; 
General  Ordinances  Relaiive  to  Passenger  Railways^  July  7th, 
1857 ;  April  1st,  1859 ;  October  16th,  1860,  and  October  6th, 
1863. 

Robert  D.  Coxe,  and  M.  J.  Mitcheson,  Esqs.,  for  defendants  in 
error,  argued,  that  it  is  the  primary  duty  of  the  city  to  repair 
the  streets,  and  it  is  liable  for  damages  caused  by  the  non- 
repair. Act  of  June  18th,  1886,  §  6,  P.  L.  656  ;  Dean  v.  Mil- 
ford,  5  W.  &  S.  545  ;  Commissioners  of  Kensington  v.  Wood,  10 
Barr,  93 ;  Mie  v.  Schwingle,  10  Harris,  884 ;  Akom  v.  City,  8 
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Wright,  848;  EUiott  v.  Concord^  7  Foster,  204;  lucker  v. 
Russel^  14  Pickering,  279 ;  Bally  v.  Daxbary^  24  Vermont,  155 ; 
Currier  v.  LoweU^  16  Pickering,  170. 

The  opinion  of  the  court  was  delivered  March  6th,  1866,  by 

WOODWABD,  C.  J. 

Per  Curiam.  The  city  has  no  reason  to  complain  of  the 
rulings  of  the  learned  judee.  It  is  not  worth  debating,  whether, 
under  the  acts  of  Assembly  and  the  city  ordinances,  the  primary 
duty  to  keep  the  streets  in  repair  is  upon  the  cit^,  or  the  rail- 
way company,  for  both  are  liaole  in  damages  to  a  citizen  iniured 
by  neglect  to  repair,  and  he  may  recover  against  whichever 
party  he  sues.  As  to  liabilities  between  the  city  and  the  rail- 
way company,  no  question  is  raised  upon  the  record,  and, 
therefore,  nothing  is  to  l>e  said. 

We  think  it  would  have  been  error  to  charge  as  requested  in 
the  fifth  point.  ' 

The  judgment  is  affirmed. 

[Legal  Gaieito,  Deo. »,  1871,  VoL  S,  p.  4H.1 


Court  of  Common  Pleas,  Philadelphia  County. 

In  Equitt. 


CITY  SEWERAGE  UTILIZATION  CO.  ▼.  BOARD  OF  HEALTH. 

1.  The  acts  of  Assembly  incorporatlni;  the  Citj  Sewerage  Utlllzitlnn  Conipany,  re- 
quire that  the  Board  of  Health  o(  the  city  of  FhlUdelphla,  or  oiher  proper  aaihority 
havlDg  the  right  to  make  coutracts  for  street  cleaning,  thail  enter  into  such  coo- 
tracts  with  that  company. 

2.  Cleaning  the  streets  ot  the  city  Is  not  "a  public  work  erected  or  in  projrress  of 
erection"  in  the  contemplation  of  the  act  of  Assembly  of  April  8th,  1846,  forbid- 
ding courts  to  interfere  by  injunction  with  the  erection  or  use  of  such  publie 
works. 

8.  The  wording  of  the  second  section  of  the  act  of  April  9th,  1870,  concerning  said 
company  is  mandatory,  the  word  tkall  is  not  to  be  construed  to  mean  mtxy^  and 
the  whole  act  is  clearly  within  the  scope  of  legislative  authority. 

4.  The  act  incorporating  said  company  is  not  contrary  to  the  clause  of  the  State  con- 
stitution, which  directs  that  the  Iieglslature  shall  pass  no  bill  containing  more  than 
one  subject. 

5.  Injunction  enjoining  the  Board  of  Health  fh>m  making  any  contract  for  street 
cleaning  except  with  said  company,  continued. 

Opinion  by  Allison,  P.  J.    Delivered  December  12th,  187L 

The  plaintiffs  ask  that  defendants,  who  constitute  the  Board 
of  Health  of  the  city  of  Philadelphia,  be  enjoined  from  award- 
ing, or  making,  or  entering  into  any  contract  for  cleaning  the 
streets  of  Philadelphia,  and  reraovinff  the  ashes  therefrom,  to 
any  person  or  persons  other  than  the  plaintiffs.  The  first  pra^-er 
of  the  bill  amounts  to  no  more  than  a  request  that  we  express 
an  opinion  that  it  is  the  duty  of  the  Board  of  Health  to  con- 
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tract  with  the  plaintiffs  upon  the  terms  named  in  the  charter 
of  the  company,  and  the  supplement  thereto. 

The  act  of  May  9th,  1869,  is  entitled  "  An  act  to  incorporate 
the  City  Sewerage  Utilization  Company,"  and  the  act  of  April 
9th,  1870,  is  entitled  "  A  supplement  to  the  original  law,  re- 
citing in  full  the  title  of  the  first  act.  The  first  section  of  the 
Bupplement  provides  that  the  Board  of  Health,  or  other  proper 
authority  having  the  right  to  make  contracts  for  street  cleaning, 
shall  enter  into  a  contract  with  the  plaintiffs  to  clean  the  streets 
of  the  city  for  a  period  of  not  less  than  ten  years,  at  a  rate 
which  is  $16,000  per  year  less  than  the  contract  price  then  in 
force,  for  the  first  two  years ;  for  the  second  two  years,  $26,000 
per  year  less;  .for  the  third  two  years,  $36,000  per  year  less;  for 
the  fourth  two  years,  $46,000  per  year  less,  and  for  the  fifth  two 
years,  $66,000  per  year  less — making  a  saving  tolhe  city  in  this 
respect  alone,  for  the  term  of  ten  years,  of  $380,000. 

The  defendants  object  to  the  injunction  for  which  plaintiffs 
pray  upon  several  grounds.  The  first  point  stated  by  them  in 
their  pnnted  brief  of  argument  is,  that  this  court  does  not  pos- 
sess the  power  to  grant  the  relief  which  the  plaintiffs  ask  us  to 
five  them  because  of  the  restriction  which  the  act  of  April  8th, 
846,  places  on  the  exercise  of  such  power  by  the  courts  of  the 
city  of  Philadelphia.  This  act  is  imperative  upon  us  in  a  case 
which  properly  falls  within  its  letter,  or  within  its  true  intent 
and  meaning.  The  command  is  no  such  court  shaU  grant  or 
continue  injunctions  against  the  erection  or  use  of  any  public 
work  of  any  kind,  erected  or  in  progress  of  erection,  under  the 
authority  of  an  act  of  the  Legislature,  till  the  question  of  title 
and  damages  has  been  settled  by  a  court  of  law.  The  bindino; 
effect  of  this  law  has  recently  been  recognized  in  the  cases  ot 
Windrim  v.  The  City^  in  the  matter  of  the  repair  of  Girard  ave- 
nue bridge,  and  in  Wheeler  v.  Rice^  in  a  bill  tiled  to  restrain  the 
erection  of  public  buildings  at  Broad  and  Market  streets,  and  in 
Wolbert  v.  The  City,  12  W  right,  439,  the  Supreme  Court  held  . 
that  the  plaintiff  was  "barred  out "  of  a  court  of  equity  by  the 
act  of  April  8th,  1846,  in  an  effort  to  restrain  the  commissioners 
of  Fairmount  Park  from  taking  from  him  a  right  of  way,  which 
he  claimed  over  lands  taken  by  the  commissioners,  because  he 
had  not  first  settled  his  right  in  a  court  of  law 

This  decision  carries  the  application  of  this  act  to  its  utmost 
limit,  and  yet  there  is  a  sense  in  which  to  lay  out  and  establish 
a  public  park  may  be  held  to  be  an  erection  or  construction :  to 
construct  a  thine  is  to  put  together  its  several  parts  in  their 
proper  place  and  order,  and  to  erect  is  to  found  and  form,  as 
well  as  to  build  or  raise  and  set  up.  A  park  is  made  up  in  part 
of  walks  and  roads,  which  are  new  constructions,  and  of  orna- 
mentation, with  shrubbery  and  trees,  which  are  set  up  in  the 
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E laces  in  which  they  are  planted ;  and  of  booths  and  enrnm^ 
ouses,  which  are  erected  or  built.  But  we  are  unable  to  say  as 
much  of  the  cleaning  of  the  streets  of  the  city  ;  this  is  a  work 
into  which  the  elements  of  erection  or  construction  do  not  in  our 
judgment  enter,  and  we  are  therefore  unable  to  agree  with  the 
defendants  that  the  plaintiffs  are  at  this  stage  of  the  clause,  and 
for  this  reason,  "  barred  out  "  of  equity  by  the  act  of  1846. 

The  second  point  of  objection  is,  that  the  legislation  on  which 
plaintiffs  rely  is  not  mandatory  upon  the  defendants ;  that  it  is 
not  free  from  doubt,  to  say  the  least  of  it,  whether  it  was  in- 
tended to  command  the  defendants  to  contract  with  plamtiffl 
upon  the  terms  set  forth  in  the  act. 

The  wording  of  the  second  section  of  the  supplement  is,  the 
Board  of  Health,  or  other  proper  authority  having  the  right 
to  make  contracts  for  cleaning  the  streets  and  removing  the 
ashes  therefrom,  shall  enter  into  an  agreement  and  contract 
with  the  City  Sewerage  Utilization  Company,  for  a  period  of 
not  less  than  ten  years.  And  as  the  power  to  perform  this  kind 
of  public  service  was  by  the  act  or  March  18th,  1869,  placed 
exclusively  in  the  hands  of  the  Board  of  Health,  where  it  still 
remains,  there  is,  upon  this  statement  of  the  facts,  proper 
authority  to  make  contracts  for  cleaning  the  highways  of  the 
city  and  removing  fecal  matter  other  than  the  Board  of  Health, 
nor  has  the  contrary  been  asserted.  There  is  no  room  there- 
fore for  doubt  upon  this  point.  But  is  there  room  for  question 
that  the  direction  to  the  defendants  is  obligatory  upon  them,  or 
is  It  possible  to  hold  that  in  the  connection  in  which  it  is  used, 
the  word  shall  can  be  made  to  read  may,  so  that  the  sentence 
would  run,  may  enter  into  a  contract?  This  latitude  of  conr 
struction  is  allowable  when  it  is  absolutely  necessary  to  prevent 
irreparable  mischief,  or  to  construe  a  direction  to  that  it  shall 
not  interfere  with  vested  rights,  or  conflict  with  the  proper  ex- 
ercise of  power,  by  either  of  the  fundamental  branches  of 
government.  This  was  done  in  a  late  case  of  great  gravity,  iu 
an  able  opinion  delivered  by  my  brother  Ludlow,  which,  as 
Stevenson  s  Appeal,  was  afterwards  affirmed  bv  the  Supreme 
Court ;  but  we  do  not  see  in  this  act  that  which  would  justify 
us  in  interpolating  into  the  supplement  to  the  charter  of  the 
plaintiffs'  language  which  it  does  not  contain,  and  which  we 
think  would  do  violence  to  the  intent  and  meaning  of  the  act, 
and  which,  in  our  opinion,  is  clearly  within  the  scope  of  legislar 
tive  authority,  even  though  it  be  conceded  that  it  is  unusual  in 
its  terra.  The  powers  of  the  Legislature  being  limited  only  by 
the  restrictions  upon  it  which  are  found  in  the  Federal  or  State 
Constitutions,  we  are  at  a  loss  to  understand  in  what  respects 
either  of  these  instruments  is  violated  by  the  charter  of  the 
plaintiffs,  and  as  the  Board  of  Health  is  at  least  a  quasi  muni- 
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cipal  corporation,  its  franchises  and  powers  are  subject  to 
legislative  control,  whether  it  be  by  way  of  enlarging  or  abridg- 
ing such  powers ;  it  is  the  creature  of  the  Legislature  and  must 
go  up  or  down  at  its  command,  having  no  vested  right  in  any 
authority  with  which  it  has  been  clothed,  so  far  as  the  perfor- 
mance of  public  and  corporate  duty  is  concerned,  it  would  be  a 
waste  of  time  to  cite  authority  in  support  of  this  elementary 
principle*  It  is  no  valid  objection,  therefore,  to  this  law  to  say, 
that  it  is  not  common  in  its  details,  or  that  the  Legislature, 
directing  the  Board  of  Health  to  contract  in  a  matter  relating 
to  the  general  purpose  for  which  it  was  established,  and  set  out 
in  detail  the  terms  of  such  contract.  I^or  ought  this  to  be 
questioned,  when  the  interest  of  the  public  is  upon  the  face  of 
the  direction  concerned  to  the  extent  of  $380,000,  and  inci- 
dentally to  a  much  larger  amount,  as  it  appears  to  us  must  be 
the  result  if  the  law  is  lairly  carried  into  eftect. 

The  third  reason  assigned  against  granting  relief  to  the  plain- 
tiffs is  that  the  contract  is  not  capable  of  being  carried  fully  and 
literally  into  effect. 

The  contract  is  to  run  for  ten  years  at  least,  and  the  act 
gives  to  the  city  the  option  of  purchasing  the  franchises  of  the 
company  at  any  time  after  the  year  1880.  There  may  arise  a 
question  as  to  the  time  at  which  the  cit^  would  be  entitled  to 
ent^r  upon  the  enjoyment  of  the  franchises  of  the  company  if 
it  should  elect  to  purchase  in  188 1,  for  the  reason  that  a  con- 
tract entered  into  now,  for  ten  years,  would  cover  all  of  the 
year  1882,  but  that  certainly  is  not  a  valid  objection  to  making 
a  contract  at  this  time,  especially  as  the  entire  question  of  price 
and  terms  of  purchasing  is  to  be  settled  by  referees,  the  manner 
of  whose  appointment  is  provided  for  in  the  act,  and  whose  de- 
cision is  to  be  final  and  conclusive  between  the  parties. 

The  fourth  point  made  by  the  defendants  against  the  consti- 
tutionality of  the  act  is  not,  in  our  judgment,  well  taken.  The 
clause  of  the  constitution  upon  which  thev  plant  themselves 
Is  the  amendment,  which  directs  that  no  bill  shall  be  passed  bv 
the  Legislature  containing  more  than  one  subject,  which  shall 
be  clearly  expressed  in  the  title. 

There  is  not  the  least  obscurity  in  the  title  of  this  act.  Its 
purpose  is  the  incorporation  of  the  Citv  Sewerage  Utilization 
Company;  and  in  the  original  act,  brides  the  grant  of  corpo 
rate  power  necessary  to  carry  into  effect  the  general  objects 
a  nt3mplated,  is  the  authority  given  to  contract  with  the  city 
BO  cleanse  its  streets.  The  supplement  enlarges*  these  powers, 
so  as  to  enable  the  plaintiffs  to  take  charge  of  the  removal  of 
contents  of  cesspool  and  privies,  and  to  erect  and  operate  public 
urinals.  But  this  enlargement  of  power  does  not  refer  to  a 
Bubject  or  purpose  which  is  not  germane  to' the  general  result  to 
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be  attained  by  tbe  ori^nal  act,  which  is  the  utilization  of  the 
sewerage  and  other  offensive  matter  of  the  city.  These  addi- 
tional powers  have  relation  to  the  same  subject  matter,  and 
this  is  all  that  is  contemplated  by  the  amendment  to  tbe  consti- 
tution, which  has  been  invoked  by  the  defendants.  The  evil 
which  the  amendment  was  intended  to  correct  was  embracing 
in  one  bill  subjects  which  were  foreign  to  one  another,  ana 
which  were,  therefore,  calculated  to  mislead  and  deceive.  But 
that  cannot  be  said  of  the  acts  incorporating  and  giving 
authority  to  the  plaintifls.  No  one  ought  to  be  misled  as  to 
anything  contained  in  the  acts ;  every  power  granted  has  rela- 
tion, more  or  less  direct,  to  the  utilization  of  matter,  which  to 
some  extent  at  least  is  carried  off  through  the  sewers  ot  the 
city. 

The  fifth  objection  is,  we  think,  provided  for  by  the  clause 
which  requires  the  plaintiffs  to  enter  into  security  for  the 
fulfilment  of  their  contract  in  the  sum  of  $50,000,  and  the 
further  provision,  which  enables  the  Board  of  Health  to  annul 
the  contract,  if  not  full v  complied  with  by  the  plaintiffs. 

Injunction  as  prayed  for,  and  as  already  granted,  therefore 
continued. 

[LegAl  Gasette,  Deo. »,  1871,  Vol.  S,  p.  424.] 
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At  Ni8i  Pbiub.    In  Equity. 


MAYER  V.  SIMPSON. 

Wheoever  a  court  of  equity  oris^ioally  has  JarUdiction  of  the  cause  of  complalDt,  and 
lor  any  reason  It  becomes  impracticable  to  give  the  relief  specifically  cited.  It  may 
substitute  compensation  in  damages. 

Bur  exceptions  to  master's  report 

Opinion  by  Sharswood,  J.    Delivered  December  80th,  1871. 

I  am  not  inclined  to  make  a  decree  in  this  cause,  which  can 
be  enforced  only  by  compelling  the  defendant  to  pull  down  the 
party  wall  between  his  nouse  and  the  house  of  the  plaintiff. 
Jioth  buildings  rest  for  their  support  on  this  wall.  The  plain- 
tift's  builder  accepted  this  party  vail  and  paid  for  it.  BLe  has 
used  it  to  insert  bis  own  joists  in.  The  foundation  wall  was 
right,  but  owing  to  want  of  skill,  it  has  encroached  several 
inches  in  different  parts.  Had  this  bill  been  filed  immediately 
when  the  plaintiff  knew  or  ought  to  have  known  of  the  encroach- 
ment, and  the  defendant  had  gone  on  pending  the  bill,  there 
would  be  both  reason  and  authority  for  saying  that  he  could 
be  decreed  to  puU  it  down.  Clark  v.  Martin^  13  Wright,  289. 
But  here  the  wall  was  nearly  finished  before  the  bill  was  filed. 
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No  doubt  a  mandatory  injunction  may  be  granted  on  final 
hearing:.     But  it  certainly  is  not  a  matter  of  right.     I  may  re- 
fer to  Senior  v.  Pawsorij  8  Equity  Cases  (Law  Rep.),  830,  when 
Vice  Chancellor  Sir  W.  Page  Wood  considered  it  a  circum- 
stance entitled  to  great  weight  "  that  damage  to  a  much  larger 
amount  would  be  done  by  granting  the  mandatory  injunction," 
and  he  adds:  "  I  do  not  think  I  ought  to  make  a  decree  w^hich 
would  enable  an  extortionate  price  to  be  obtained  for  the  injury 
sustained  by  the  plaintiff.    Seeing  the  time  which  has  elapsed 
before  any  complaint  was  made,  seeing  also  that  the  reasonable 
mode  of  doing  justice  between  the  parties  is  by  a  money  com- 
pensation, I  think  that  in  fairness  and  in  principle  the  power 
of  tlie  court  should  be  so  exercised  as  to  give  relief  by  damages 
instead  of  by  injunction."     In  England  this  relief  in  damages  ia 
given  by  the  Court  of  Chancery  "in  addition  to  or  in  substitu- 
tion for  "  the  specific  relief  to  which  the  plaintiff  may  be  entitled 
by  virtue  of  the  statute.    21  and  22  Vict.  c.  27,  commonly  called 
Sir  K.  Caini's  act.     The  intention  of  that  act  "  was  to  give  the 
court  j»ower  to  grant  complete  relief  whenever  it  had  a  well- 
founded  jurisdiction  to  entertain  the  case,  and  not  to  compel  a 
plaintiff  to  ask  partial  relief  in  one  court  and  then  turn  him 
over  to  another  in  order  to  obtain  supplemental  relief."     Head- 
ley  V.  Emery ^  1  Eq.  Cases  (Law  Rep.),  54.   1  have  not  the  statute 
at  hand  to  examine,  but  if  it  goes  no  further  than  is  here  repre- 
sented, it  seems  to  me  that  it  does  not  extend  the  recognized 
power  of  the  court.     Dent  v.  Stewart^  cited  I  Ves.  p.  329  ;  (Jreen- 
way  V.  AdamSj  12  Ves.  395;  Phillips  v.  Thompson^  1  Johns.  Ch. 
Rep.  131 ;   Woodcock  v.  Bennett^  1  Cowen,  711.     Although  these 
are  cases  on  bills  for  the  specific  performance  of  contracts  of 
sale,  I  see  no  reason  why  the  same  principle  should  not  apply 
to  other  cases,  and  that  whenever  a  court  of  equity  originally 
has  junsdiction  of  the  cause  of  complaint,  and  for  any  reason 
it  becomes  impracticable  to  give  the  relief  specifically  cited,  it 
may  substitute  compensation  in  damages.    I  have  felt  much 
inclined  to  refer  this  case  back  to  the  master  to  ascertain  the 
damages.     To  decree  that  the  wall  should  be  removed,  would 
be  to  enable  the  plaintiff  to  demand  an  extortionate  sum.    The 
plaintifTs  builder  who  as  to  this  matter  must  be   regarded 
as  his  agent  duly  authorized,  having  accepted,  paid  for,  and 
used  the  wall,  it  seems  to  me  he  has  no  equity  to  ask  a  decree 
that  it  should  be  pulled  down.     I  have  hesitated  as  to  whether 
after  the  wall  had  been  finished,  or  nearly  so,  the  case  is  not 
one  in  which  the  party  should  be  remitted  to  his  legal  remedies. 
A  reference  would  delay  the  final  decision.     On  the  whole  then 
I  have  come  to  the  conclusion  to  dismiss  the  bill. 
Bill  dismissed  with  costs. 

[Legal  Gasette,  Jan.  6, 1872,  Vol  i,  p.  U] 
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Court  of  Common  Pleas,  Philadelphia  County. 

COMMONWEALTH  t.  ALLEN  et  aL 

Upon  a  sujCKVstion  for  a  q%io  warranto^  filed  by  the  attorney  general  for  the  common- 
wealth, to  show  by  what  warrant  the  defendanta,  Wm.  8.  AUen,  Henry  Hahn  and 
Nicholae  Shane,  claimed  to  have,  nse  and  exercise  the  office  of  connciimen  of  the 
city  of  Philadelphia,  the  court  h*ld : 

1.  Under  the  act  of  Assembly  of  March  81st,  1860,  section  66,  the  defendanta,  if  they 
became  sareties  on  an  official  bond,  as  alleged,  during  their  tenure  of  office,  either 
dlsqaalifled  themselves  or  wrought  a  forfeitore  of  their  right  to  hold  their  offices. 

8.  In  either  case  the  councils  of  FhlladelphiA  can  alone  determine  the  question,  and 
the  court  cannot  interfere. 

S.  Whether  the  act  of  the  defendanis  be  called  a  cause  of  diaqualification  or  of  foi^ 
feiture,  the  Legislature  has  provided  a  remedy  by  conviction  for  misdemeanor  If  the 
defendants  have  violated  the  law,  and  that  is  the  proper  course  in  this  ca6u. . 

Quo  warranto. 

Opiniou  of  the  court  by  Ludlow  J.  Delivered  December  SOthi 
J871. 

The  attorney  general  for  the  commonwealth,  files  a  suggestion 
for  a  quo  warranto.  We  are  asked  to  award  this  writ,  that  the 
defendants,  William  S.  Allen,  Henry  Huhu,  and  Nicholas  Shane, 
may  show  by  what  warrant  they  claim  to  have,  use  and  exer- 
cise the  office  of  councilmen. 

It  is  alleged  these  councilmen  have  forfeited  their  rights,  as 
such,  under  the  act  of  Assembly  approved  March  81st,  1860, 
section  66,  by  becoming  sureties  for  the  late  city  treasurer, 
Joseph  F.  Marcer 

Our  power  and  jurisdiction,  if  we  have  any,  is  based  upon  the 
act  of  June  14th,  1836,  whereby  courts  of  Common  Pleas  may 
issue  writs  of  qito  warranto  *•*"  in  case  any  person  duly  elected  or 
appointed  to  any  such  office,  shall  have  done,  suffered  or  omitted 
to  do  any  act,  matter,  or  thing  whereby  a  forfeiture  of  his  office 
shall  by  law  be  created." 

We  have  had  no  difficulty  in  coming  to  the  conclusions  now 
to  be  stated,  for  the  law  is  to  us  very  plain,  and  our  path  of 
duty  therefore  clear.  By  the  act  complained  of,  these  council- 
men,  if  they  were  such  at  the  time  they  signed  the  bond  (a 
point  not  neceeusary  for  us  to  decide),  either  disqualitied  them- 
selves or  wrought  a  forfeiture  of  the  right  to  hold  the  office.  In 
either  case  we  think  the  councils  of  the  city  of  Philadelphia  can 
lelone  determine  the  question. 

The  85th  section  of  the  act  of  February,  1854,  exj^ressly  pro- 
vides, *'*'  That  the  select  and  common  councils  respectively  shall, 
in  like  manner  as  each  branch  of  the  Legislature  of  the  com- 
monwealth, judge  and  determine  ui)on  the  qualifications  of  their 
members." 

By  the  45th  section  of  the  same  law,  it  is  declared,  ^'  That  all 
officers  elected  by  the  qualified  voters  under  this  act  shall  be 
subject  to  removal  from  office  on  impeachment  for  misdemeanor 
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in  office,  or  other  sufficient  causey  on  charges  to  be  preferred  by  the 
common  council,  and  tried  by  the  select  council,  in  the  manner 
prescribed  by  the  constitution  and  laws  of  this  commonwealth,  as 
to  the  impeachment  by  the  House  of  Representatives,  and  trial 
thereof  by  the  Senate.  All  officers  shall  be  subject  to  removal 
for  sufficient  cause  in  such  manner  as  councils  shall  determine.'^ 

It  has  been  decided  that  the  city  of  Philadelphia  is  beyond 
all  question  a  municipal  corporation,  that  is,  a  public  corpora- 
tion, created  by  government  for  political  purposes,  and  having 
subordinate  and  local  powers  of  legislation.  Phil.  v.  FoZj  14  P. 
F.  S.  180. 

While  this  corporation  is  in  one  sense  a  subordinate  body, 
beyond  all  doubt  within  the  limits  prescribed  in  its  organic 
law,  the  supreme  legislative  power  of  the  commonwealth  has 
seen  fit  to  devolve  upon  it  not  only  legislative  powers,  but  also 
those  rights  which,  even  without  ctspre^  legislation,  are  usually 
inherent  in  every  legislative  body. 

As  throwing  some  light  upon  the'subject,  we  find  an  author 
of  authority  (Gushing,  Law  and  Practice  of  Legislative  Assem- 
blies, p.  477),  after  speaking  of  the  question  of  the  disqualifica- 
tion of  members  of  a  legislative  body,  adds :  "  To  the  disquali- 
fication of  this  kind,  may  be  added  those  which  result  from  the 
commission  of  some  crime,  which  would  render  the  member 
ineligible,  or  from  some  gross  official  or  other  misconduct,  in 
consequence  of  which  he  is  expelled  or  discharged  from  being  a 
member.  In  all  these  cases,  unless  there  is  some  express  pro- 
vision of  law  by  which  the  subject  is  regulated,  the  fact  of  dis- 
qualification can  only  be  inquired  into  and  decided  upon  by  the 
Assembly  itself." 

In  this  case,  our  Legislature,  as  if  to  silence  any  question 
which  might  by  implication  arise  from  a  grant  of  certain  speci- 
fied legislative  power,  added  two  express  sections  in  the  act  of 
1854,  conferring  the  power  in  plain  terms. 

Our  Supreme  Court,  whenever  they  approach  questions  anala- 

fous  to  the  one  before  us,  handle  the  subject  with  caution,  not 
ecause  the  judges  could  not  exercise  their  judicial  power,  but 
because  they  evidently  desired  not  to  encroach  upon  the  limits 
fixed  authoritatively  by  law.  Whenever  a  question  of  the  con- 
tested election  of  a  councilman  has  gone  before  that  tribunal,  it 
has  refused  to  act.  "Why  ?.  Simply  oecause  the  power  has  been 
delegated  to  councils.  Com.  v.  Leachy  8  Wr.  332;  see  also 
Lamb  v.  Lynd,  8  Wr.  866 ;  Kerr  v.  IVeao,  11  Wr.  299. 

So  in  Duffield  v.  LoughliUy  and  in  Barger^s  Case^  Leg.  Int., 
1863, 100, 1,  the<Jourt  carried  the  principle  to  the  point  now  con- 
tended for,  and  refused  to  interfere  upon  a  question  of  qualifica- 
tion, thus  precluding  any  further  argument  upon  the  subject. 
But  it  has  been  ably  contended,  that  this  is  not  a  case  of  di»- 
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qualification,  but  of  forfeiture,  and,  therefore,  we  are  asked  to 
interfere. 

Grant,  for  the  purpose  of  the  argument,  that  this  is  a  case  of 
a  forfeiture  of  the  office,  why  should  not  the  subordinate  legis- 
lative body  try  that  question  of  fact  ?  The  act  of  1854,  was,  of 
course,  passed  long  after  the  act  of  1836.  The  45th  section  of 
this  act  expressly  provides  a  method  by  which  a  member  may 
be  impeached  and  tried  "  for  misdemeanor  in  office,  or  other 
sufficient  cause,"  and  the  act  of  1860,  under  which  these  pro- 
ceedings have  been  instituted,  declares  expressly,  that  a  viola- 
tion of  its  provisions  shall  be  a  misdemeanor. 

In  Duffidd  V.  Lougklin^  Leg.  Int.,  1868,  p.  100,  the  Supreme 
Court  says :  "  Whenever  the  corporate  law  provides  a  mode  of 
settling  disputes  therein,  without  the  introduction  of  the  court-s, 
that  mode  is  deemed  exclusive  of  the  ordinary  remedies,  and 
the  judicial  authority  is  dispensed  with,  because  inadequately- 
supported." 

If  this  be  true  of  other  corporations,  with  what  additional 
force  do  these  remarks  apply  to  a  public  corporation  armed  with 
legislative  powers. 

in  addition  to  all  this,  speaking  for  myself,  I  may  remark  it 
is  a  question  how  far  a  judgment  of  ouster,  as  against  either  of 
these  defendants,  with  the  facts  now  admitted,  would  be  at  all 
necessary,  for  notwithstanding  certain  expressions  here  and 
there  to  bo  met  with  in  our  reports,  the  Itw  as  laid  down  in 
Lord  Bruce's  case  seems  to  be  most  reasonable,  for  there  it  was 
holden,  "  that  if  a  person  has  been  guilty  of  anything  which 
amounts  to  an  actual  forfeiture,  the  franchise  di^es  thereupon 
become  vacant,  and  another  person  may  be  elected  in  his  room." 
Strang's  Rep.  819.     Sayer's  Eep.  248-9. 

The  only  authority  which  sustains  principles  apparently  at 
war  with  our  conclusions  above  stated,  is  Commonwealth  v. 
Messer^  8  Wr.  341 ;  but  that  case,  on  close  examination,  turned 
not  upon  a  question  of  (qualification  or  forfeiture,  but  of  tltley 
and  that  this  interpretation  is  the  true  one  is  evident  from  the 
fact,  that  in  the  opinion  the  court  says :  "  But  let  us  be  careful 
here.  This  court  nave  no  authority  to  judge  whether  the  elec- 
tion was  regularly  conducted  or  not,  for  that  duty  is  assigned 
by  law  to  the  council.  Our  duty  must  be  confined  to  the  ques- 
tion whether  there  was  an  office  or  vacancy  to  be  Jilled" 

In  conclusion,  we  remark,  that  whether  we  call  the  act  of 
these  defendants  a  cause  of  disqualification  or  of  forfeiture,  cer- 
tain it  is,  that  in  addition  thereto,  the  act  of  Assembly  declares, 
that  the  persons  violating  its  provisions  shall  be  held  guilty  of 
a  misdemeanor,  and  on  conviction  thereof,  shall  be  sentenced 
to  pay  a  fine  not  exceeding  five  hundred  dollars.  Whether  a 
crime  has  or  has  not  been  committed,  is  a  question  not  now  be- 
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fore  us.     When  a  case  shall  be  presented  to  the  court  having 
criminal  jurisdiction,  it  will  doubtless  be  decided  accordiDg  to 
law. 
Judgment  for  defendants  on  the  demurrer. 

John  J,  Hidgwai/y  Jr.,  and  Win.  Henry  jRawley  Esqs.,  for  the 
commonwealth. 

Wm.  Ernst  and  John  C.  Bullitt,  Esqs.,  for  defendants. 

[Legal  Gazette,  Jan.  6,  1872,  Vol.  4^  p.  6.] 
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BURNHAM  V.  LAIHNG  et  al. 

Tbe  plaintiff,  a  woman,  brought  Bait  against  the  election  officers  for  reftising  her  Tote 
at  the  general  election  held  in  Philadelphia^  October  10th,  1S71.  Upon  a  demurrer 
to  the  declaration  tbe  court  held : 

1.  A  womau  l>orn  in  this  conntry  or  naturalized  is  as  fully  entitled  to  the  protection 
of  the  govern meut  hs  a  man. 

3.  Bnt  it  does  not  follow  that  the  elective  franchise  is  one  of  the  priTileges  which  she 
enjoys  under  this  protection. 

8.  This  elective  franehise  is  exclusively  regulated  by  the  constitution  of  Pennsylvania. 

4.  The  word  freeman  in  article  three,  section  one  of  the  constitution,  was  not  meant 
to  include  tbe  female  sex,  and  tbe  plaintiff  is  therefore  not  entitled  to  vote. 

Opinion  by  Sharswood,  J.    Delivered  December  30th,  l.*J71. 

The  plaintiff,  a  woman,  declares  against  the  defendants,  the 
election  officers  of  the  Eleventh  Election  Division  of  the  Four- 
teenth Ward  of  the  city  of  Philadelphia,  for  refusing  her  vote 
at  the  general  election  held  on  the  tenth  day  of  October,  1871, 
averring  that  she  was  duly  qualified  in  all  respects,  according 
to  the  constitution  and  laws  of  this  commonwealth.  The 
defendants  demur,  and  assign,  among  other  causes  of  demurrer, 
that  the  declaration  shows  that  the  plaintiff  is  not  2^  freeman  in 
that  sense  in  which  that  word  is  used  in  the  constitution,  article 
iii.,  section  i.  It  is  beyond  all  question  that  the  provisions  of 
the  ninth  article  of  the  constitution,  commonly  called  the  dec- 
laration of  rights,  extend  to  and  include  both  sexes,  and  that 
when  the  word  "men,"  or  "man"  are  therein  used,  they  com- 

Erehend  also  woman.  It  is  equally  clear,  that  a  woman  who  is 
orn  in  this  country  or  naturalized,  as  she  may  be  under  the 
acts  of  Congress,  is  a  citizen  as  fully  entitled  to  the  protection 
of  the  government  as  a  man,  and  with  a  right  to  fully  enjoy 
all  the  privileges  which  properly  belong  to  citizens.  But  it 
does  not  follow  that  the  elective  franchise  is  one  of  their  privi- 
leges. That  is  exclusively  regulated  by  the  constitution,  which, 
has  excluded  many  citizens  from  it  by  means  of  age,  non-pay- 
ment of  taxes,  non-residence  within  the  commonwealth  and 
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election  district  for  a  certain  len^h  of  time.  Nor  can  I  perceive 
that  the  foarteenth  and  fifteen tn  amendments  of  the  Oonstita- 
tion  of  the  United  States,  have  any  bearing  or  application  upon 
the  matter.  The  third  article,  section  one  of  the  constitution 
of  Pennsylvania,  does  not,  in  this  respect  at  least,  abridge  the . 
privileges  or  immunities  of  citizens  of  the  United  States,  for 
the  elective  franchise  is  not  one  of  them,  nor  is  the  right  of  the 
plaintiff  to  vote  denied  or  abridged  *•*•  on  account  of  race,  color, 
or  previous  condition  of  servitude." 

We  are  reduced  then  to  the  simple  inquiry  whether  the 
word  "  freeman "  in  article  third,  section  one,  constitution  of 
Pennsylvania,  was  intended  to  confine  the  rieht  to  vote  to  citi- 
zens of  the  male  sex.  This  section,  so  far  as  the  matter  in  hand 
is  concerned,  is  in  effect  copied  from  the  constitution  of  1790, 
and  that  followed  also  the  constitution  of  1776.  In  the  latter, 
chapter  second,  article  six,  it  is  provided,  "  every  freeman  of 
the  full  age  of  twenty-one  years,  having  resided  in  this  State 
for  the  space  of  one  whole  year  next  before  the  day  of  election 
for  representatives,  and  paid  public  taxes  during  that  time,  shall 
enjoy  the  right  of  an  elector.  Provided  always,  that  sons  of 
freeholders  of  the  a^e  of  twenty-one  years,  shall  be  entitled  to 
vote,  although  they  nave  not  paid  tAxes." 

The  constitution  of  1790,  had  also  a  similar  proviso,  showing 
clearly  that  by  freeman,  only  a  male  was  intended.  For  surely 
had  it  not  been  so,  the  daughters  as  well  as  the  sons  of  free- 
holders, or  of  qualified  electors,  would  have  been  included. 
When  the  meaning  of  the  word  "freeman"  is  thus  clearly  as- 
certained from  the  language  of  the  constitutions  of  1776  and 
1790,  there  can  be  no  doubt  that  it  ought  to  have  the  same 
meaning  in  the  amended  constitution  of  1839,  although  the 
proviso  is  not  expressed  in  the  same  form,  not  being  confined 
to  the  sons  of  qualified  electors,  but  to  all  freeman  between  the 
ages  of  twenty-one  and  twenty-two. 

There  is  only  one  other  clause  in  the  constitution,  in  which 
the  word  freeman  is  used,  and  there  it  is  most  unquestionably 
confined  to  males.  Article  six,  section  two,  declares  that  "  the 
freemen  of  this  commonwealth  shall  be  armed,  organized,  and 
disciplined  for  its  defence,  when  and  in  such  manner  as  may  be 
directed  by  law."  It  is  clear  that  the  constitution  contem- 
plates that  the  class  of  persons  who  do  the  voting,  shall  also  do 
the  fighting.  The  corresponding  clause  in  the  constitution  of 
1776,  IS  still  more  clear  and  emphatic: — "The  freemen  of  this 
commonwealth,  and  their  sons,  shall  be  trained  and  armed  for 
its  defence."  Chap^  ii.,  sec  v.  The  uniform  construction  of 
the  provincial  constitutions  and  charters,  in  which  the  same 
word  is  employed,  as  well  as  under  the  constitutions  since  the 
Revolution,  has  been  in  accordance  with  the  doctrine  that  none 
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but  males  have  the  right  to  vote. — Contemporanea  expositio  eat 
optima  et  fortissima  in  lege. 

In  The  Commonwealth  v.  North  et  al.y  8  Hazard's  Reg.  228,  the 
Sapreme  Coart  of  this  State,  decided  when  the  charter  of  a 
church  gave  the  right  to  vote  to  members  generally,  that  the 
fact  that  for  twentv-five  years  the  females  of  the  church  had 
not  voted,  was  conclusive.  Chief  Justice  Gibson  remarking : — 
^^  There  is  no  safer  exposition  of  what  was  intended  by  sucn  an 
instrument,  than  usage.  We  can  say  that  we  have  in  Pennsyl- 
vania a  uniform  and  uninterrupted  usage  of  nearly  two  hundred 
years,  showine  that  women  were  never  intended  to  possess  the 
elective  franchise."  8uch  a  usage  ought  to  settle  the  construc- 
tion, even  if  the  words  of  the  constitution  were  more  general 
and  comprehensive  than  we  have  seen  them  to  be. 

Judgment  for  the  defendants. 

JD.  I.  Kilgorcy  Eaq.^  for  plaintiff. 

jB.  JjT.  Hinckley^  Jr.,  for  defendant. 

[Legal  GkMett«,  Jan.  A,  1872,  Vol.  4,  p.  5.] 


Supreme  Court  of  Pennsylvania. 

At  Nisi  Pbius. 


JOHNSON  V.  THOMAS  SALB. 

1.  In  lettllii^  a  partnenhlp  acconnt  everything  growing  out  of  it  between  the  parties 

mast  be  brought  to  an  end. 
8.  Leave  granted  to  file  an  amended  answer  upon  an  honest  mistake. 

Sur  motion  for  leave  to  file  amended  answer. 

Opinion  by  Sharswood,  J.    Delivered  December  80th,  1871. 

Undoubtedly  at  this  stage  of  the  cause  such  amendment 
should  not  be  allowed  unless  on  sufficient  cause  shown.  But  • 
the  affidavits  produced  have  satisfied  me  that  there  was  a  mis- 
take  most  probably  of  counsel,  an  honest  misstatement,  not 
supposing  it  to  be  material  as  it  may  turn  out  to  be.  I  am  far 
from  thinking  that  such  a  mistake,  even  though  sworn  to,  can- 
not be  corrected.  I  cannot  see  what  injustice  will  be  done  to 
the  plaintifit  by  allowing  this  amendment.  I  am  strongly  in- 
clined to  think  it  unnecessary,  and  that  no  more  can  be  gained 
by  the  defendant  upon  the  account  than  without  it.  All  the  lia- 
bilities of  the  plaintiff  to  any  old  firm  whose  assets  were  trans- 
ferred to  the  new  must  be  brought  into  account ;  for  in  settling  . 
a  partnership  account  everything  growing  out  of  it  between 
the  parties  mnst  be  brought  to  an  end.  The  settlement  must 
be  complete  and  final,  ^ut  I  mean  to  intimate  no  opinion 
which  shall  be  binding  on  the  master.  He  must  act  upon  his 
own  judgment  upon  the  pleadings  and  evidence  before  him. 

Amendment  allowed. 

[Legal  Gaaette,  Jan.  6th,  1872,  Vol.  4,  p.  S.] 
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Supreme  Court  of  Pennsylvania. 

At  Nni  Pbxxtb. 


KoCALLION  T.  GEGAN. 

Trespaaa  quart  cUnuum  J^rtgU  Ii  a  eanse  of  action  which  ennriTM  against  ezecnton 

and  adminlBtraton. 

Sup  deraurrep  to  plea. 

Opinion  by  Sharswood,  J.    Delivered  December  30th,  1871. 

This  was  •  an  action  of  trespass  qtuire  clausum  fregit  brought 
against  G^gan  and  two  others.  Gegan  pleaded  "  not  guilty  — 
whether  it  was  at  issue  as  to  the  other  defendants  does  not  ap- 
pear on  the  papers  submitted  to  me.  Gkgan  died  and  his  death 
was  suggested.  Thereupon  a  scire  facicLS  issued  to  bring  in  his 
executor,  who  appeared  and  pleaded,  specially  that  he  oufi^ht 
not  to  answer  to  the  action,  ^^  because  the  same  is  not  such  a 
cause  of  action  as  by  law  will  survive  against  him,  this  defend- 
ant as  the  legal  representative  of  the  said  John  G^^n,  de- 
ceased." To  this  plea  there  is  a  general  demurrer.  1  do  not 
stop  to  inquire  whether  the  executors  of  a  deceased  party  can 
be  sued  jointly  with  co-trespassers.  That  point  is  not  here  made, 
and  it  may  be,  does  not  arise  on  this  demurrer.  The  question  of 
misjoinder  is  perhaps  an  open  one,  to  be  taken  advantage  of  here- 
after. We  have  to  consider  the  mere  question  whether  trespass 
qiiare  clausum  fregit  \%  a  cause  of  action  which  survives  against 
executors  and  administrators.  At  common  law  it  undoubtedly 
did  not.  It  is  a  personal  action  and  the  rule  was  actio  personalis 
moritur  cum  persona.  Nicholson  v.  JElton^  13  S.  &  R.  415.  The 
twenty-eighth  section  of  the  act  of  February  24th,  1834,  Pamph. 
L.  p.  78,  [>rovided  that  "executors  or  administrators  shall  have 
power  to  commence  and  prosecute  all  personal  actions  which  the 
decedent  whom  they  represent  might  have  commenced  and  prose- 
cuted except  actions  for  slander,  for  libels  and  for  wrongs  done  to 
the  person,  and  they  shall  be  liable  to  be  sued  in  any  action,  ex- 
cept as  aforesaid,  which  might  have  been  maintained  against  such 
decedent  if  he  had  lived ,  and  the  twentv-seventh  section  of  the 
same  act  also  provides  that  whenever  the  cause  of  action  doth 
by  law  survive,  the  executors  or  administrators  of  any  such 
party  to  a  pending  suit  dying,  may  be  proceeded  against  bv  scire 
facia^Sy  and  made  parties  thereto.  Why  any  further  legislation 
was  needed  to  meet  the  case  I  am  at  a  loss  just  now  to  perceive ; 
but  by  the  act  of  April  12th,  1869,  Pamph.  L.*27,it  is  expressly 
enacted  that  no  action  or  right  of  action  for  mesne  profits  or 
for  trespass  against  property,  real  or  personal,  shall  abate  by 
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reason  of  the  death  of  the  person  liable  therefor,  but  suit  may 
be  brought  and  recovery  had  against  the  personal  representa- 
tive of  such  deceased  person ;  and  if  such  death  occur  after  suit 
brought,  the  personal  representatives  may  be  substituted  for  the 
decedent,  and  said  suit  prosecuted  to  judgment,  and  the  estate 
of  such  deceased  person  shall  be  liable  to  the  same  extent  as  if 
he  were  living."  Upon  this  state  of  the  law  then,  this  plea 
must  be  adjudged  bad. 

Judgment  for  plaintift",  that  John  Mason,  executor  of  the  last 
will  and  testament  of  John  Gegan,  deceased,  be  and  he  is  hereby 
made  a  party  defendant  to  the  said  action. 

[Legal  Gazette,  Jan.  6»  1872,  VoL  4,  p.  6.] 


Supreme  Court  of  Pennsylvania. 

At  Nisi  Prito. 


BIRDSALL  T.  PHILLIPS. 

On  a  mle  for  a  neir  trial,  the  court  ordered  a  remittitur  of  part  of  the  damages 

awarded  by  the  yerdlct  and  revised  the  role. 

Bur  rule  for  a  new  trial. 

Opinion  by  Sharswood,  J.    Delivered  December  80th,  1871. 

After  much  reflection,  I  have  come  to  the  conclusion,  that  this 
verdict  ought  not  to  stand  without  a  remittitur  of  some  part  of 
the  damages.  The  plaintiffs  own  estimate  of  their  injury  was 
only  five  nundred  dollars  more  than  the  verdict,  and  the  basis 
upon  which  it  was  made  did  not  allow  for  the  great  age  of  the 
trees  said  to  have  been  destroyed.  The  principal  value  of  the 
projierty  is  prospective  for  building  lots ;  apart  from  the  value 
thus  imparted  to  it,  I  hardly  think  it  would  command  eight 
thousand  dollars,  yet  the  shrubbery  is  estimated  at  more  than 
halt  the  value  of  the  land  and  improvements.  I  am  afraid  the 
jury  were  carried  away  by  their  sympathy  for  the  ladies,  plain- 
tift's — ^against  a  defendant  whose  testimony  and  bearing  on  the 
trial  were  little  calculated  to  conciliate  them. 

Upon  the  plaintiff's  filing  a  remittitur  damna  of  one  thousand 
dollars,  rule  discharged. 

[Legal  GaseUe,  Jan.  6, 1872|  4^  VoL  p.  &] 
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Supreme  Court  of  Pennsylvania. 

At  NiBt  Pnrus. 


McNlCKLE  T.  HENRT. 

1   The  frnardlan  is  entitled  to  all  such  reaconable  allowancea  aa  any  other  tmstae 

would  be. 
8.  A  trafttee  1b  bound  to  kMp  up  Inavraneaa  which  were  on  the  property  when  it 

came  into  hli  handa. 

Sur  exceptions  to  master's  report 

Opinion  by  Shakswood,  J.    Delivered  December  80th,  1871. 

I  cannot  agree  with  the  learned  master  in  the  principles  npon 
which  he  has  settled  this  account.  By  the  act  of  April  20th, 
1869,  Pamph.  L.  77,  the  widow  has  as  much  right  as  the  guar- 
dian to  institute  proceedings  in  partition,  and  it  was  no  more 
his  duty  than  it  was  hers,  u  the  estate  under  such  proceedings 
would  eventually  have  to  go  to  a  sale  it  might  be  very  much 
the  interest  of  all  parties  to  piostpone  the  proceedings.  The 
guardian  of  the  minor  heirs  remained,  therefore,  the  rightful 
bailiff  of  the  property  down  to  the  time  when  the  final  decree 
was  made  in  the  partition  and  in  the  Orphans'  Court.  He  had 
a  perfect  right  to  resist  the  bill  in  equity  tor  an  assignment  of 
the  dower  by  metes  and  bounds,  if  in  law,  as  we  must  now  as- 
sume, the  court  had  no  jurisdiction.  He  is  entitled,  then^  to  all 
such  reasonable  allowance  as  any  other  trustee  would  be,  down 
to  the  close  of  his  relation  to  the  property. 

As  to  the  particular  items,  it  appears  to  me,  that  the  defend- 
ant was  entitled  to  credit  for  the  premiums  annually  paid  to 
keep  up  the  insurance  which  had  been  effected  by  the  decedent 
in  his  lifetime.  I  am  inclined  to  this  opinion,  notwithstanding 
a  decision  to  the  contrary,  in  Leidn  on  Ihists^  388,  and  the 
case  of  Fry  v.  -fVy,  27  Beav.  146,  cited  and  relied  on  by  the 
master,  that  a  trustee  is  bound  to  insure,  especially  to  keep  up 
insurances  which  had  been  effected  and  were  on  the  property 
when  it  came  into  his  hands.  It  is  conceded  that  if  there  had 
been  a  loss  it  would  have  enured  to  the  plaintiff,  and  I  think 
it  probable,  as  did  the  master,  that  if  the  premises  had  been  de- 
stroyed by  fire  we  would  not  have  heard  of  this  objection  from 
the  plaintiff.  As  to  the  other  items  1  apree  with  the  master, 
except  as  before  mentioned,  as  to  the  limit  of  time  he  has 

fixed. 

Exceptions  sustained  except  7th  and  8th,  arid  case  recommit- 
^d  to  the  master,  to  report  and  account  conformably  thereto. 

[Legal  Gaiette,  Jan.  6, 1872,  Vol.  i,  p.  ft.] 
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Supreme  Court  of  Pennsylvania. 

At  Nisi  Prius. 


PARRISH  T.  BROOKS. 

1.  An  administrator  di  h<mi$  non  cum  tettamsnto  annexe  can  sne  the  representatiye  of 

bis  predecessor  for  assets  actually  coDVerted. 
8.  An  assignee  of  a  security  standing  in  an  execntor^s  name,  takes  It  with  notice  of  a 

breach  of  trnst  if  there  is  one. 

Opinion  by  Sharswood,  J.    Delivered  December  80th,  187L 

I  have  no  doubt  of  the  right  of  the  plaintiff,  as  the  adminis- 
trator de  bonis  non  cum  testainento  annezo^  to  maintain  this  bill. 
Under  the  thirty -first  section  of  the  act  of  February  24th,  1834, 
Pamph.  L.  p.  78,  sec,  81,  he  could  sue  the  representative  of  his 
predecessor  for  assets  actually  converted.  Carter  v.  Freeman^  7 
Barr,  815;  Stair  v.  York  National  Banky  6  P.  F.  Smith,  864; 
JBowman's  Appeal^  12  P.  F.  Smith,  166.  Equity  would  follow 
them  as  long  as  they  could  be  identified,  until  arrested  by  the 

Suity  of  a  purchaser  without  notice.  Meeser  v.  JSckhartj  7 
arns,  201.  A  party  to  whom  a  security  is  assigned,  standing 
in  the  name  of  an  executor  as  such,  in  discharge  of  a  private 
debt  of  the  executor,  takes  it  with  notice  of  a  breach  of  trust, 
if  there  is  one.  ^^  The  assets  are  a  fund  in  his  hands,  not  for 
the  payment  of  bis  own  debts  but  the  debts  of  the  testator  and 
the  legacies  bequeathed  in  the  will;  and  when  the  assignee 
knows  at  the  time,  that  he  is  receiving  his  debt  out  of  a  fund, 
which  is  not  the  property  of  the  person  paying,  but  which  is 
appropriated  to  the  payment  of  other  debts  (and  legacies),  that 
alone  is  a  circumstance  of  suspicion  that  ought  to  put  him  on 
inquiry  as  to  the  propriety  of  tlie  transaction."  Gibson,  C.  J., 
in  Fetrie  v.  Clark^  11  S.  &  R  886.  It  seems  to  me  then  that 
upon  the  allegations  of  this  bill  there  is  sufficient  equity  dis- 
closed  to  call  upon  the  defendant  to  answer. 
Demurrer  overruled. 

[L^gal  Gazette,  Jan.  6, 1872,  VoL  4,  p.  6.] 


Supreme  Court  of  Pennsylvania. 

At  Nisi  Pbiub. 


Burns  v.  Ashton. 

1.  A  declaration  of  no  defence  or  set  off  on  a  mortgage  avails  a  subsequent  as  well 
as  the  first  assignee. 

2.  A  second  assignee,  to  ayaU  lilmself  of  snch  declaration,  mnst  be  an  assignee  for 
Talne. 

Sur  exceptions  to  master's  report. 

Opinion  by  Sharswood,  J.   Delivered  December  30th,  1871. 
I  am  not  prepared  to  hold  with  the  learned  master  that  a 
declaration  of  no  defence  or  set  off  on  a  mortgage  only  avails 
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the  assignee  to  whom  it  is  given.  Why  should  he  not  lie  able 
to  put  some  one  else  in  his  place?  A  purchaser  for  value  with 
notice  may  protect  himself  under  the  equity  of  a  prior  purchaser 
without  notice.  It  would  much  interfere  with  the  value  of 
mortgages  as  marketable  securities  to  hold  otherwise.  K  the 
purchaser  from  the  assignee  must  obtain  a  new  declaration,  the 
assignee  might  find  the  market  closed  on  him.  He  could  not 
sell  if  the  mortgagor  should  refuse  to  give  the  declaration. 
What  benefit  would  this  be  to  the  mortgagor?  The  assignee  by 
proceeding  on  the  mortgage  could  preclude  him  from  any  defence 
by  the  use  of  the  estoppel.  Undoubtedly  the  second  assignee 
takes  subject  to  any  subseouent  e(]^uity.  Yet  a  second  assignee 
to  avail  himself  of  such  aeclaration  must  be  an  assignee  for 
value,  and  it  is  incumbent  upon  him  to  make  that  appear 
clearly.  The  answer  of  Ashton  is  very  vague,  and  on  the  whole 
I  should  conclude  that  there  was  no  advance  specially  on  this 
mortgage  at  the  time  it  was  assigned  and  handed  over.  It  was 
delivered  as  a  collateral  to  ruin  a  prudent  indebtedness.  There 
are  other  circumstances  which  have  brought  my  mind  to  the 
conclusion  that  these  exceptions  should  be  dismissed. 
Exceptions  dismissed  and  report  confirmed. 

[L«gal  OttMito,  Jan.  ft,  1871;  VoL  4^  p.  «u] 


Supreme  Court  of  Pennsylvania. 

At  Nisi  Priub. 


ROGERS  v.  WILLIAITS  et  al. 

Sqnlty  rnlei  14  and  44,  make  do  prorislon  for  the  printlog  of  ezamlnerb'  reports,  and 
In  taxing  cosU  no  allowance  will  be  made  for  anch  printing. 

No.  44,  January  Term,  1869.    Taxation  of  defendant's  bill  of 
costs. 

1st.  Item  allowed,  namely,  proportion  of  ex- 
aminer's fees,  &e.,   ........  $58  SO 

2d.  Item  also  allowed,  it  being  for  printing  ex- 
ceptions to  snpplemeutal  report  of 
master, 6  00 

8d.    Item  for  printing  paper  book  not  allowed. 

4th.  Item  allowed,  it  being  for  printing  excep- 
tions to  master's  report, 15  00 

6th.  Item,  witnesses'  lees  allowed,      ....      2  50 

6th.  Additional  item  added,  namely,  for  print- 
ing answer  to  bill, 12  00 

$93  80 
Attest — James  Ross  Si^owden, 

Prothonolary, 
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Prothonotary  was  attended  in  this  taxation  by  Mr.  Bispfuim 
for  the  exceptions,  and  by  Mr.  Law  tor  the  bill  of  costs,  Novem- 
ber 17th,'1871. 

See  rule  14th,  and  latter  clause  of  rule  44,  Equity  Practice. 

J,  R.  S. 

Since  I  made  the  taxation  within  set  forth,  my  attention  has 
been  recalled  to  the  first  item  of  charge,  with  a  statement  that 
it  is  composed  of  two  parts,  namely,  $80,  "proportion  of 
examiner's  fee/'  and  $28.80  for  printing  the  examiner's  report, 
and  I  am  aaked  to  disallow  the  latter.  £  am  inclined, however, 
to  adhere  to  the  decision  which  I  made.  It  may  be  admitted 
that  the  pnnting  of  the  testimony  is  not  eo  nomine^  provided 
for  in  the  rules,  allowing  the  amount  paid  for  printing  the 
pleading,  &c.,  as  costs  of  the  cause,  yet,  as  in  this  case,  an  ex- 
amination of  the  evidence  by  the  court  was  necessary,  in  order 
to  decide  the  questions  which  arose  on  the  exceptions  to  the 
report  of  the  master,  the  printing  of  it  was  useful  for  the  con- 
venience of  the  court.  And  although  not  technically  a  part  of 
the  pleadings  it  presented  the  proofs  to  support  the  bill  on  the 
one  nand,  and  the  averments  of  the  answer  on  the  other.  The 
charge  in  question,  therefore,  it  seems  to  me,  comes  within  the 
reason  and  spirit  of  the  rules  of  equity  practice. 

tlAMES   Ross  SnOWDEN, 

November  18th,  1871.  Prothonotary. 

Appeal  from  prothonotary 's  taxation  of  costs  in  equity. 

Opinion  by  Sharswood,  J.     Delivered  December  80th,  1871. 

The  printing  of  the  evidence  taken  by  an  examiner  may  be 
oft«n  a  very  great  convenience  to  the  court  when  an  examina- 
tion of  it  becomes  necessary,  but  in  our  practice  of  referring  all 
causes  to  a  master  to  report  on  the  evidence  it  may  not  be  necessary. 
I  have  no  doubt  the  court  may  speciall  v  order  the  evidence  to  be 
printed,  but  it  should  be  upon  cause  shown.  The  parties  mav 
agree  to  print  and  divide  the  expense  proportionately,  and  such 
agreement  will  be  enforced.  In  the  absence  of  such  agreement 
each  party  may  print  his  own  testimony,  which  will  generally 
drive  the  other  party  to  print  his.  Rules  xiv.  and  xliv.  in 
equity  make  no  provision  for  the  printinff  of  examiner's  reports, 
as  they  do  in  regard  to  pleadings,  amendments  and  exceptions, 
and  without  a  general  or  special  order  I  do  not  see  any 
authority  for  allowing  it  as  costs  in  the  cause.  The  exception 
in  this  case  is  only  to  the  prothonotary's  taxation,  so  far  as  the 
allowance  for  printing  the  examiner's  report  is  concerned,  and 
that  exception  I  feel  compelled  to  sustain. 
.  Exception  sustained.  The  taxation  referred  back  to  the  pro- 
thonotary to  be  corrected  accordingly. 

£L«gAl  Qaaette,  Jan.  ^  1S72,  Vol.  4»  p. «.] 
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TfflRD  JUDICIAL  DISTRICT. 
CompoBed  of  the  counties  of  Northampton  and  Lehigh. 


Register's  Court. 


In  re  ESTATE  HEKRT  ABLE,  dec'd. 

1.  The  rei^lster  caDDOt  issue  letters  of  adrntnUtrstlon  to  a  stranger  In  blood,  to  the 
exciasioD  of  any  of  the  kindred  wUlini^  and  competent  to  undertake  the  trust,  e?«n 
If  such  stranger  Is  preferred  by  a  majority  of  those  first  entitled. 

8.  Tlie  act  of  the  ri'^i^ter  in  revoking  letters  Is  a  unit,  and  the  revocation  cannot  be 
partial,  but  must  be  of  the  letters  as  a  whole. 

t.  Administration  is  a  personal  prlTllege  in  the  nature  of  a  trust  «ind  cannot  beas- 
si4;ned,  hence  the  assignee  of  the  interest  of  the  eldest  Is  not  entitled  to  admlnistra* 
tion  being  a  stranirer  in  blood  as  against  one  of  the  kindred  ;  one  having  inter- 
est alone  must  yield  to  one  having  both  kinship  and  Interest.     * 

4.  In  the  grant  of  letters  of  adminlsiration  the  register  should  cteterU  paribtu,  preAr 
the  eldest  of  a  class. 

5.  Elizabeth  the  eldest  sister,  and  Susan  the  next  eldest,  claim  the  administration,  but 
as  8nsan  is  preferred  by  a  majority  in  interest  and  has  already  partially  adminis- 
tered they  will  be  Joined  in  the  letters  of  administration. 

Opinion  by  Lonoakbr,  P.  J. 

Henry  Able  died  intestate,  October  23d,  1868,  unmarried 
and  without  issue,  leaving  to  survive  him  as  next  of  kin,  a  bro- 
ther, Jacob  Able,  Elizabeth  Unangst,  the  eldest  sister,  now  a 
widow,  Susan  Able,  next  eldest  sister,  and  Sarah  Shirely, 
the  youngest  sister  now  the  widow  of  George  Shireley  de- 
ceased, and  issue  of  David  Able,  a  deceased  brother,  to  wit: 
George,  William,  Edward,  David,  Isabella,  Amanda,  inter- 
married with  Henry  Hinkle ;  Tilghman,  James,  Mary,  a  minor, 
of  whom  Simon  Frankenfield  is  guardian ;  and  Anna,  a  minor, 
of  whom  Thomas  Herman  is  guardian. 

On  the  2d  day  of  November,  1868,  letters  of  administration 
were  granted  by  the  register  to  Susan  Able  and  David  Edle- 
man.  David  Edleman  is  not  the  next  of  kin,  but  a  stranger  in 
blood  to  the  decedent  He  was,  however,  joined  with  Susan 
Able,  at  her  request,  and  the  request  of  the  youngest  sister.  At 
the  time  letters  were  granted  the  eldest  brother,  Jacob  Able,  had 
not  renounced  his  right  nor  was  the  register  informed  that  he 
was  then  living.  The  statement  made  to  the  register  was  "  that 
there  was  a  large  estate  and  nobody  to  take  care  of  it."  There 
was  nothing  said  as  to  the  next  of  kin.  They  said  "there  was 
a  brother  living  in  Luzerne  countv,  but  they  did  not  know 
whether  he  was  living  or  not."  ^'  They  hadn't  heard  from  him 
for  some  time."  *  *  *  "  There  was  nothing  said  about  the 
rights  of  other  parties  to  letters.  There  was  no  contest  before 
me  on  that  subject." 
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On  the  18th  day  of  November,  1868,  Jacob  Able,  the  eldest 
brother,  who  is  living  in  Luzerne  county,  signed  and  filed  his 
renunciation  to  the  right  of  letters  of  administration,  in  favor 
of  Susan  Able  and  David  Edleman,  to  whom  letters  bad  been 
previously  granted.  On  the  same  day  Jacob  Able  executed  a 
deed,  conveying  to  S.  V.  B.  Eachline  all  his  interest  in  and  to 
the  real  estate,  in  fee  simple,  and  in  the  same  deed  transferred 
all  his  interest  in  the  personalty  for  the  consideration  of 
$3,500. 

November  20th,  1868,  Elizabeth  Unangst  filed  an  application 
before  the  register  asking  a  revocation  of  letters,  and  claiming 
the  right  of  administration.  Upon  this  application  the  regis- 
ter ordered  the  convening  of  thd  Register's  Court  to  determme 
the  matters  therein  set  forth. 

December  22d,  1868,  during  the  sitting  of  the  Register's 
Court,  all  the  children  of  David  Able,  deceased,  except  two, 
and  Elizabeth  Unangst,  filed  a  paper  asking  the  revocation  of 
letters.  Same  day  Sarah  Shi  rely,  Susan  Able  and  S.  V.  B. 
Kachline,  alienee  and  transferee  of  Jacob  ^ble,  and  the  two  re- 
maining children  of  David  Able,  filed  a  paper  in  favor  of  the 
letters  granted  to  Susan  Able  and  David  Ealeman.  Same  day 
Mr.  Kachline  filed  a  paper  claiming  the  first  right  to  letters  in 
the  event  of  revocation. 

It  is  contended  on  the  part  of  the  petitioner  that  the  letters  to 
Susan  Able  and  David  Edleman,  have  been  illegally  and  im- 
providently  granted.  Illegally,  because  a  stranger  in  blood  is 
joined  with  one  who  is  of  a  class  entitled ;  improvidently ,  be- 
cause the  register  did  not  pass  upon  the  rights  and  qualifications 
of  the  eldest  sister,  in  adjudicating  with  the  claims  of  her 
younger  sister,  Susan  Able. 

It  IS  admitted  by  the  petitioner,  that  the  register  may  select 
any  one  of  those  from  the  class  entitled,  and  m  so  doing  may 
pass  by  an  elder  and  take  the  younger  when  the  younger  shows 
greater  competency  than  the  elder. 

While  it  IS  the  settled  law  of  this  state,  that  primogeniture 
does  not  present  superior  claims  amongt  those  of  the  same  class, 
it  is,  nevertheless,  a  wholesome  rule,  cceteris  paribus^  that  the 
register  should  always  prefer  the  eldest  to  any  of  the  younger. 
If  it  once  becomes  the  settled  custom  of  the  register  to  grant 
letters  of  administration  to  that  one  of  a  class,  who  shall  first 
present  himself  without  any  regard  to  seniority  of  birth,  it  is  to 
be  apprehended  that  such  a  procedure,  in  the  scramble  to  be 
first  would  produce  many  disgraceful  scenes  and  provoke  many 
unpleasant  family  quarrels.  It  is,  therefore,  a  wise  exercise  of 
discretion,  and  one  which  should  never  be  disregarded  except  for 
a  good  cause,  never  to  reject  the  elder  and  appoint  the  younger, 
when  selecting  from  those  of  the  same  class. 
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While  the  reeieter  may  pass  by  the  elder,  can  he  select  a 
younger  and  join  therewith  in  the  grant  a  stranger?  The 
petitioner  asserts  that  he  cannot,  while  the  respondents  say  he 

can. 

While  it  is  the  settled  law,  that  the  register  has  original  and 
exclusive  jurisdiction  to  appoint  any  one  from  a  class,  yet  it  has 
nowhere  been  decided  that  he  may  pass  by  one  in  that  class, 
who  is  competent,  and  appoint  one  in  the  next  class  in  order, 
or  a  stranger,  even  if  those  first  entitled  should  renounce  and 
present  their  nominee  to  the  register.  Such  nomination  must 
be  disregarded,  unless  the  nominee  be  of  the  same  class  as  the 
claimant. 

In  Eimaker*s  Appeal^  4  Watts,  84,  the  nominee  of  all  the 
heirs  but  one,  the  nominee  being  a  stranger,  was  sustained, 
excluding  the  one  claiming.  The  claimant  was  rejected,  how- 
ever, upon  the  ground  of  legal  incompetency,  bemg  a  party 
litigant,  and  also  upon  the  ground  that  he  was  the  husband 
only  of  the  heir  who  had  not  joined  in  the  nomination,  and 
being  not  of  the  blood  of  the  decedant,  he  was  treated  as  a 
stranger. 

In  Sarkie^s  Appeal^  2  Barr,  157,  letters  were  granted  to  a 
stranger,  upon  the  nomination  of  a  sister,  and  the  mortgages 
of  the  eldest  brother  (the  eldest  brother  being  absent  from  the 
country),  and  on  his  return  he  asked  a  revocation  of  letters. 
His  claims  were  rejected  upon  the  ground  of  non^residence  and 
a  want  of  interest  in  the  residue  of  the  personal  estate. 

In  William's  Appeal^  {Schaeffer's  JEstate)^  7  Barr,  259,  it  is 
expressly  decided  that  where  the  two  sons,  who  were  appointed 
executors,  renounced,  nominating  a  stranger,  the  register  can- 
not accept  that  nomination  and  appoint  a  stranger  to  the  exclu- 
sion of  the  remaining  sons  next  entitled. 

In  McCleUarCs  Appeal^  4  Harris,  115,  it  is  said:  ^^It  has 
never  been  understood,  as  is  contended,  that  the  widow,  or  the 
next  of  kin,  or  both  combined,  having  the  greatest  stake  in  the 
estate,  can  pass  by  any  one  of  the  children  or  next  of  kin  com- 
petent and  willing  to  take  and  vest  the  apjiointment  of  a 
stranger." 

In  Hassinger^s  EstaU^  10  Barr,  454,  both  claimants — ^who 
were  the  next  of  kin — were  declared  by  the  Begister's  CJourt  in- 
competent, and  letters  issued  to  an  impartial  stranger. 

In  Bieber'a  Appeal^  1  Jones,  157,  the  claim  of  the  eldest  son 
was  rejected,  because  of  incompetency,  as  a  party  litigant,  and 
a  straneer  appointed  upon  the  nomination  of  the  others  next 
entitled. 

These  cases  fully  establish  the  doctrine,  that  the  register  can- 
not accept  a  stranger,  even  if  he  be  the  nominee  of  a  majority 
of  those  first  entitled  and  of  those  representing  the  largest  in* 


^J 
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terest,  to  the  exclusion  of  any  one  of  the  kindred,  who  is  will- 
ing and  competent  to  take  the  grant.  Nor  has  it  ever  been  de- 
cided in  this  State  that  a  stranger  may  be  joined  with  one  who 
is  entitled,  when  an  objection  thereto  has  been  properly  intern- 
posed. 

The  statute  confers  upon  the  register  the  right  to  join  with 
the  widow  ^^  such  relation  or  kindred,  or  such  one  or  more  of 
them,  as  he  shall  judge  will  best  administer  the  estate,  prefer- 
ring always  of  those  so  entitled  to  such  as  are  of  the  nearest 
degree  of  consanguinity  with  the  decedent,  and  also  preferring 
males  to  females.^'  While  he  had  the  discretion  to  join  those 
next  entitled,  can  he  pass  them  by  and  unite  with  the  widow  a 
stranger  ?  We  think  not,  because  it  would  be  in  express  viola- 
tion of  the  statute.  He  must  either  grant  letters  to  the  widow 
alone  or  else  join  one  or  more  of  those  next  entitled.  Where 
the  statute  denominates  those  of  a  class  who  may  be  joined, 
the  converse  would  be,  that  he  who  is  not  named  is  excluded. 
If  a  stranger  cannot  be  joined  with  the  widow,  for  the  same 
reason  a  stranger  cannot  be  joined  with, one  of  the  next  of 
kindred,  to  the  exclusion  of  those  equally  entitled. 

To  permit  the  register  to  join  a  stranger  would,  in  many  in- 
stances, prevent  him  from  com^lirtinj^  letters,  as  he  may  do,  to 
one  or  more  of  the  same  class.  Again,  the  statute  not  only  re- 
quires the  selection  of  kin,  but  prescribes,  as  a  further  qualifi- 
cation, that  the  appointee  shall  be  entitled  to  an  interest  in  the 
residue  of  the  personal  estate,  or  to  a  share  or  shares  therein 
after  the  payment  of  the  decedents  debts. 

While  we  are  unaided  by  authorities  in  our  own  books  we 
have  it  expressly  decided  by  English  decisions  that  such  a  grant 
is  revocable.  In  Brown  v.  Wood  (Aleyn,  86),  1st  Williams  on 
Executors,  481,  it  is  said :  '^  The  ordinary  may  repeal  his  grant 
of  administration,  when  made  to  other  than  next  of  km,  as 
to  a  sister  and  her  husband.  (The  husband  not  being  of  the 
blood  of  the  decedent  is  treated  as  a  stranger.) 

As  our  statue  much  resembles  that  of  the  English,  and  the 
office  of  the  register  corresponds  with  that  of  the  ordinary, 
that  authority  will  aid  and  control  in  deciding  a  similar  point, 
especially  when  our  statute,  by  implication,  seems  to  forbid  the 
•joming  of  a  stranger  with  the  widow,  to  the  exclusion  of  the 
next  of  kin,  who  may  be  willing  to  become  joined  with  her. 

It  is,  however,  contended  by  the  respondents  that  if  the  let- 
ters have  been  improvident Iv  granted  to  David  Edleman,  the 
grant  may  be  revoKcd  as  to  him  and  stand  as  to  Susan,  because 
since  the  renunciation  of  the  oldest  brother,  she  is  of  the  class 
next  entitled ;  and  the  register  having  once  made  a  choice  from 
a  class  next  entitled,  his  jurisdiction  has  been  rightfully  exer- 
cised, and  that  act  consequently  has  become  irrevocable.    That 
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this  point  has  been  fully  decided  in  Shomo^s  Appeal^  Legal  Int. 
vol.  25,  p.  800,  there  can  be  no  doubt ;  but  the  caBCS  are  not 
analogous.  In  Shamo^s  Appeal,  the  widow  renounced,  nomin- 
ating a  younger  son,  who  was  one  of  a  class  not  entitled.  In 
this  case,  the  renunciation  of  Jacob  Able,  the  only  brother, 
is  in  favor  of  Susan  Able,  one  of  a  class  next  entitled.,  and  unit- 
ing with  her  a  stranger,  David  Edleman,  who  is  not  entitled 
at  all.  This  renunciation  is  qualified  and  must  be  accepted  or 
rejected  as  a  whole ;  and  if  rejected,  the  right  to  letters  would 
revert  to  the  next  of  kin,  the  same  as  if  no  renunciation  had 
been  made.  McChUarCs  Apfteal,  4  Harris,  116. 
.  Again,  the  register,  in  his  testimony  (when  recalled),  says: 
^^  I  have  known  Mr.  Edleman  for  manv  years.  I  regard  him  as 
a  man  fit  for  such  a  trust."  It  may,  therefore,  be  well  inferred 
from  this  knowledge  of  the  fitness  of  David  Edleman,  that  the 
register  was  induced  to  grant  the  letters  without  inquiring 
into,  or'  passing  at  all  upon  the  competency  of  Susan  Able. 
While  if  she  had  presented  herself  alone,  the  result  of  the  ad- 
judication might  have  been  diiierent. 

The  act,  therefore,  of  the  register  must  be  viewed  as  a  unit. 
It  was  but  one  judicial  act,  decided  uj)on  the  fact«  as  they 
existed  in  regard  to  both  applicants.  In  the  revocation  of  let- 
ters there  can  be  no  severance.  We  are,  therefore,  of  the  opin- 
ion, that  the  letters  granted  to  Susan  Able  and  David  Edleman 
must  be  revoked. 

The  question  next  presented  is,  who  is  entitled  to  letters,  and 
has  the  Begister's  Court  power  to  grant  them,  or  must  it  be 
referred  to  the  register  alone?  That  the  court  has  such  author- 
ity cannot  be  seriously  doubted.  The  act  of  15th  of  March,  1832, 
section  89,  page  146,  say  :  The  Register's  Court  '^  may  and  shall 
do  all  such  iudiciai  acts  in  all  matters  lawfully  brought  before 
them,  as  belong  and  of  right  ought  to  Ijelong  to  the  office  of 
said  register."  In  William's  Appeal,  7  Barr,  269,  the  Begister's 
Court.,  alter  revocation  of  letters,  granted  them  to  the  peti- 
tioner. 

It  is  claimed  by  the  respondents  that  S.  V.  B.  Eachline,  the 
alienee  and  transferee  of  Jacob  Able,  is  first  entitled.  If  Jacob 
Able  was  still  the  owner  of  his  interest  in  the  personalty,  there 
is  no  doubt  that  he  would  be  first  entitled,  because  his  renun- 
ciation was  conditional,  and  being  rejected,  the  right  still  re- 
nmins  in  him.  McClellan's  Appevc,  4  Harris,  166.  His  alienee, 
however,  stands  upon  a  different  footing — he  is  a  stranger  in 
blood  to  the  decedent.  That  he  is  the  anenee  of  real  estate  can 
add  no  force  to  his  claims.  If  he  be  entitled  at  all,  he  must 
rest  his  claims  upon  the  grounds  of  a  transferee  of  the  per- 
sonalty. 
The  act  of  15th  of  March,  1882,  22d  section,  preacribea  that 
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letters  shall  be  granted  "  to  such  of  his  (the  deceased's)  rela- 
tions or  kindred,  as  by  law  may  be  entitled  to  the  residue  of  his 
personal  estate,  or  to  a  share  or  shares  therein,  after  the  pay- 
ment of  his  debts." 

It  is  claimed  that  the  partition  act  is  similar  to  the  adminis- 
tration act,  and  as  the  alienee  in  partition  has  been  held  to  be 
entitled  to  the  choice  and  share  of  his  alienor,  so  the  transferee 
of  the  personalty  will  succeed  to  the  right  of  administration 
of  his  transferee. 

The  act  of  29th  of  March,  1832,  87th  section,  relative  to 
partition,  gives  the  right  of  choice  to  the  homestead :  Ist,  To 
the  eldest  son,  if  he  be  living;  but  if  he  be  dead,  to  his  chil- 
dren, if  any,  in  the  order  of  their  birth,  preferring  males  to 
females,  and  in  like  manner  to  the  other  lineal  descendants  in 
like  order,  2d,  To  the  second  eldest  son  (if  the  first  class 
decline)  and  to  his  lineal  descendants,  &c.     *    *    *    * 

A  strict  comparison  of  these  acts  will  show  but  few,  if  any 
analogies ;  while  on  the  other  hand,  there  are  many  dissimilari- 
ties. The  right  of  election  of  the  homestead,  is  an  incident 
attached  to  the  real  estate,  and  the  alienee  become  so  entitled 
as  the  legal  holder  of  the  fee,  clothed  with  power  to  sue  in 
trespass,  or  bring  ejectment  for  protection  and  enjoyment  of 
his  interest ;  while  the  transferee  of  personalty  is  only  an 
equitable  owner,  vested  with  no  power  to  take  into  actual 
possession  the  property  thus  acquired,  in  the  decedent's  estate, 
but  can  only  sue  in  the  name  of  his  transferee,  to  his  use  and 
can  only  obtain  his  share  in  money,  after  the  personal  assets 
have  been  marshalled  by  the  due  course-  of  administration.  In 
partition,  the  election  descends  to  the  lineal  heirs ;  in  adminis- 
tration it  dies  with  the  jjerson.  In  partition  the  proceedings 
are  in  rem.  conferring  an  interest  in  tne  res  only  to  the  elector. 
In  administration  it  is  personal,  granting  a  trust  in  the  nature 
of  an  office,  requiring  qualifications  of  kindred,  interest  and 
personal  fitness,  and  against  the  grant  there  are  interposed 
several  legal  incompetencies,  which  entirely  disqualify  the  ap- 
plicant. Partition  relates  exclusively  to  real  estate.  Adminis- 
tration operates  solely  upon  personalty. 

In  the  partition  act  of  1832,  and  in  the  former  act  of  1794, 
there  are  no  express  words  to  permit  the  alienee  to  succeed  to* 
the  rio^ht  of  choice  of  his  alienor;  nor  by  the  act  of  1794  are 
the  children,  or  lineal  descendants  of  one  deceased,  entitled  to 
the  choice  their  master  would  have  had,  if  living ;  yet  in 
Jlersha  v.  Brennemany  6  S.  &  R.  4,  it  was  held,  the  children  of 
the  deceased's  eldest  son  succeeded  to  the  first  choice  of  the 
homestead,  in  the  estate  of  their  grandfather.  This  decision, 
however,  was  based  upon  the  equity  of  the  statute,  and  upon 
the  principle  that  the  ownership  of  the  interest  carried  with  it 
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every  incident  attached  to  it  in  the  hands  of  the  person  repre- 
sented, and  also  that  a  contrary  decision  ^*  would  doabtiess  * 
have  the  effect  of  disturbing  many  titles." 

In  RagarCs  Estate^  7  Watts,  438,  the  question  was  first  de- 
cided that  under  the  act  of  1832,  the  alienee  of  one  of  the  kin- 
dred of  an  intestate  will  succeed  to  the  right  of  choice  of  his 
alienor.  It  is  expressly  said  that  the  right  of  choice  is  not  per- 
sonal, ^^  for  if  personal  it  would  not  descend  to  the  issue."  It 
is,  therefore,  an  incident  attached  to  the  realty,  and  by  con- 
veyance  passes  to  the  grantee.  In  Hagan's  Estate^  the  decision 
is  put  not  only  upon  tne  equity  of  the  statute  but  based  espe- 
cially upon  a  practice  which  had  long  been  established  in  the 
courts  in  all  parts  of  the  State ;  such  ruling,  therefore,  was 
necessary  to  protect  the  many  titles  which  had  already  vested 
under  the  practice. 

The  cases  referred  to  in  6  P.  F.  Smith,  Thompson  v.  5HB, 
15^-9,  and  Steward  a  Est  241,  go  no  further  than  to  confirm  the 
doctrine  ruled  in  Ragan's  Estate. 

Thus,  while  we  have  well  established  practice  and  expressed 
decisions  under  the  partition  act,  that  the  alienee  succeeds 
to  the  right  of  choice  and  to  the  share  of  his  alienor,  we  have 
nowhere  oeen  referred  to  authority,  or  made  acquainted  with 
an  existing  practice,  that  the  transferee  of  personalty,  succeeds 
to  the  rigtit  of  administration ;  nor  do  we  find  that  the  lan- 
guage of  the  two  acts  and  the  practice  under  them,  are  so 
Analogous  as  to  warrant  a  similar  construction. 

In  administration  the  requisites  are  kindred,  an  interest  in 
the  residue  of  the  personalty,  and  competency  Under  the  act 
we  have  express  decisions  that  the  kinared  cannot  be  excluded, 
when  competent,  to  admit  a  stranger.  A  stranger  will  only 
be  admitted  to  letters,  when  all  kindred  renounce,  or  are  legally 
incompetent.  Interest  is  not  paramount  to  kindred,  but  a 
quality  which  must  always  unite  with  it,  when  kindred  are  the 
applicants. 

Administration  is  a  personal  privilege,  an  ofiice  in  the 
nature  of  a  trust.  An  executor  '^  may  accept  or  refuse  the 
office,  but  he  cannot  assign  it."  Gordon  on  Decedents^  82.  In  1 
WiUiams  on  Euecutors^  831,  it  is  said :  '^  Administrators  are 
the  officers  of  the  ordinary,  appointed  by  him  in  pursuance  of 
the  statute."  Many  of  the  American  decisions  speak  of 
administrators  and  executors  as  officers.  In  Bower  v.  Bower^ 
2  Casey,  77,  Justice  Woodward  says,  it  is  "  a  trust  in  the  nature 
of  an  office,"  *  *  and  "  if  public  policy  forbids  traffic  in  an 
office  of  postmaster,  as  was  decided  in  Frison's  Thistees  v. 
Hemis^  5  ^arr,  456,  it  will,  for  superior  reasons,  interdict  barter 
in  respect  to  the  more  sacred  trust  of  administration."    Prom 
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these  decisions  we  educe  the  rule,  that'  adiuinistration  is  au 
office  incapable  of  assignment  and  barter. 

In  this  case  it  cannot  perhaps  be  said  that  Mr.  Kachline  did 
barter  for  the  office  of  aaministrator,  but  he  has  done  what  is 
tantamount  to  it ;  because  if  he  succeeds  at  all  to  the  right  of 
administration,  he  <can  only  do  so  by  virtue  of  his  purchase 
of  an  interest  in  the  personal  estate.  To  permit  this  will  invite 
traffic  and  barter  in  the  right  to  letters  of  administration,  which 
has  been  decided  to  be  contrary  to  public  policy.  2  Casey,  77. 
S.  Y.  B.  Kachline,  must,  therefore,  be  excluded  from  the  right 
to  letters  upon  his  claim  as  transferee  of  the  interest  of  Jacob 
Able,  so  long  as  there  are  those  of  the  next  of  kin  willing  and 
competent  to  take,  because  kindred  and  interest  united  are 
superior  to,  and  form  a  class  prior  to  mere  interest  alone. 

Elizabeth  Unangst  and  Susan  Able  are  opposing  claimants, 
who  ask  the  issuing  of  letters.  They  are  of  the  same  class  and 
equall}^  competent,  so  far  as  education  and  business  habits  enter 
into  competency.  All  things  else  being  equal,  it  is  a  proper 
exercise  of  discretion  to  prefer  the  eldest.  In  this  instance  the 
youngest  had  lived  for  many  years  with  the  decedent,  and  was 
still  living  with  him  at  the  time  of  his  death.     She  has  also 

Sartially  administered  the  estate,  and  presents  the  recommen- 
ation  of  a  majority  of  the  interest  in  her  favor ;  for  these 
reasons  it  is  claimed  that  she  should  be  preferred  to  her  eldest 
Bister.  The  recommendation  of  those  holding  the  largest 
interest,  while  it  does  not  absolutely  control  the  grant,  should 
in  all  proper  cases  be  respected ;  McGldlarCs  Appeal^  4  Harris, 
115;  but  the  eldest*  should  not  for  slight  reasons  be  ex- 
cluded. 

When  the  contest  is.  between  two  of  the  same  class,  and  both, 
as  regards  educational  and  personal  fitness,  are  equally  qualified, 
it  is  eminently  proper  to  commit  the  letters  to  both,  so  that  the 
action  of  the  court  may  not  encourage  litigation  between  sisters, 
but  rather  invite  an  amicable  settlement  of  the  estate  of  their 
deceased  brother. 

Some  allusion  was  made,  during  the  argument,  to  a  want  of 
educational,  fitness  of  the  applicants.  The  statute,  however, 
does  not  require  an  educational  standard ;  to  disqualify  there 
should  be  such  a  degree  of  incompetency  as  to  amount  to  an 
inability  to  take  care  of  the  person  and  estate.  The  English 
doctrines,  is  that  ^^  all  persons  who  a^  capable  of'  making  wills 
are  capable  of  being  made  executors."  Ist  Williams  on  Execu- 
tors, 185.  * 

The  word  incompetency,  as  it  occurs  in  the  statute,  however, 
has  a  well  defined  legal  lugnification.  In  CompropCs  Appeal^ 
9  Casey,  5S8,  insolvency  is  mentioned.  In  Sarkie  s  Appeal^  2 
£arr,  127,  non-residence  and  a  want  of  interest  in  the  residue 
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of  the  personal  estate,  and  in  Beiber*8  Appeal^  1  Jones,  157, 
being  a  party  litigant ;  so  that  in  no  instance  has  the  want  of 
educational  qualification  been  declared  to  be  a  legal  incompe- 
tency. 

And  now^  to  xciU  January  25th,  A.  D.  1869,  it  is  ordered,  ad- 
judged and  decreed  that  the  letters  of  admiDistration  heretofore 
f  ranted  to  Susan  Abie  and  David  Edieman  be  and  the  same  are 
erebv  revoked;  and  further,  that  new  letters  of  administra- 
tion shall  be  and  are  hereby  issued  to  Elizabeth  Unan^t  and 
Susan  Able,  upon  condition  that  they  severally  enter  into  an 
administration  bond,  with  two  or  more  sureties,  in  the  sum  of 
twenty-eight  thousand  dollars,  to  be  fully  perfected  on  cwr 
before  the  first  day  of  February,  A.  D.  1869,  and  if  either  of 
the  said  applicants  shall  fail  to  accept  and  qualify  within  the 
time  as  above  limited,  then  in  that  case  letters  shall  be  issued 
to  the  one  able  and  willing  to  comply  with  this  decree. 

[LegiU  Gasette,  Jaly  10, 1869,  Vol.  1,  p.  18.] 


EIGHTH  •TUDICIAL  DISTRICT. 
Composed  of  the  counties  of  Northumberland  and  Montour. 


Orphans'  Court,  Northumberland  County. 


ESTATE  OF  HERMAN  KLINE,  deceased. 

1.  Where  a  decedent  dies  seized  of  real  estate  with  a  mansion  house  thereon,  and 
leaves  only  a  widow  and  collateral  heirs,  and  the  widow  petitions  for  an  inqnest 
to  make  a  partition  of  the  estate  between  herself  and  the  collateral  heirs,  the  In- 
quest mnst  Inclade  the  mansion  honse  In  their  valnation. 

2.  The  widow  In  snch  case  is  entitled  to  the  mansion  house  for  life,  bnt  the  ralue  of 
it  must  be  Included,  whether  the  estate  is  or  Is  not  susceptible  of  partition,  bhe  is 
only  entitled  to  one-half  the  estate  in  value,  not  in  quantity. 

Sur  exceptions  to  award  of  inquest  to  make  partition. 

Opinion  by  Jordan,  P.  J. 

Herman  Kline  died  intestate,  leaving  a  widow,  but  no  lineal 
descendants.  He  left  brothers  of  the  \\'liole  blood,  and  children 
of  a  deceased  sister.  H%  real  estate  consisted  of  a  tract  of 
land,  containing  sixty-five  acres,  whereon  the  mansion  house 
and  other  buildings  are  erected.  His  widow  presented  a  peti- 
tion to  the  Orphans'  Court  of  Northumberland  county,  praying 
the  court  to  award  an  inquest  to  make  partition  of  her  hus- 
band's estate  among  her  and  his  collateral  heirs.  An  inquest 
was  awarded,  who  made  return,  that  the  real  estate  of  the 
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decedent  could  be  equally  parted  and  divided  between  the 
-widow  and  collateral  neire  of  the  decedent,  into  two  equal  parts, 
bavin^  regard  to  the  true  value  thereof,  and  that  they  therefore 
parted  and  divided  the  same,  awarding  to  the  widow  purpart 
J^o*  1,  particularly  designated  by  metes  and  bounds,  containing 
thirty-two  acres,  one  liundred  and  seventeen  perches  strict 
measure,  which  they  valued  at  $1,636.^6.  That  the  mansion 
is  situated  on  this  purpart,  but  that  they  did  not  put  any  valua- 
tion on  it,  and  the  Duildings  appurtenant.  Purpart  No.  2,  con- 
taining twenty-four  acres  and  one  hundred  and  seventeen 
perches,  they  valued  at  the  same  sum.  Exceptions  were  filed 
to  the  inquisition  by.  the  collateral  heirs. 

1.  Because  more  than  one-half  part  in  amount  and  value  was 
assigned  to  the  widow. 

2.  Because  the  inquest  did  not  make  partition  among  the 
heirs  of  intestate,  and  did  not  state  whether  the  part  left  for 
them  could  be  parted  amon^  them  or  not. 

8.  Because  the  inquest  did  not  state  whether  or  not  the  land 
could  be  divided  into  more  than  two  purparts. 

4.  Because  the  inquest  did  not  find  whether  the  premises 
could  be  divided  among  the  heirs  or  not. 

6.  Because  the  inquest  allotted  and  assigned  to  the  widow  a 

Eortion  of  the  land  for  life,  without  assigning  to  each  of  the 
eirs  a  portion  in  severalty,  and  without  finding  whether  such 
a  partition  among  the  widow  and  all  the  said  neirs  could  be 
made  without  prejudice  to  or  spoiling  the  whole. 

6.  Because  tne  value  of  the  two  purparts  is  grossly  unjust 
and  unequal. 

I  am  not  aware  of  any  decision  of  our  Supreme  Court,  on 
the  main  objection  made  to  the  proceedings,  to  wit,  in  not  valu- 
ing the  mansion  house. 

W  here  an  intestate  leaves  a  widow  atid  issue,  she  is  entitled 
to  one-third  part  of  the  real  estate  during  her  natural  life. 
"Where  he  leaves  a  widow,  and  no  issue,  but  collateral  heirs,  she 
is  entitled  to  one-half  of  the  real  estate  (including  the  mansion 
house)  during  the  term  of  her  natural  life.  Was  it  the  intention 
of  the  Legislature  in  the  latter  case,  to  give  the  widow  one-half 
of  the  estate  in  q^uantity,  or  in  value  ?  Why  did  the  Legislature 
allow  her  one-third  where  there  was  issue,  without  including 
the  mansion  house,  and  direct  that  where  there  was  no  issue  she 
ehould  have  half  the  real  estate,  including  the  mapsion  house? 
Under  our  intestate  laws,  the  widow  where  there  is  issue  may 
apply  for  an  inquest,  but  she  cannot  take  at  the  valuation.  If 
tne  estate  can  be  divided,  so  as  to  accommodate  all  the  children 
and  heirs,  it  must  be  divided,  and  a  valuation  put  on  each  pur- 
part ;  out  of  the  whole  valuation  money,  the  widow  is  entitled 
to  interest  on  the  third  part,  during  life.     If  the  estate  cannot 
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be  divided,  bo  as  to  accommodate  all  the  heirs,  the  inqoest  mast 
determine  how  many  it  will  accommodate,  and  value  each  pur- 
part. In  the  one  case  (where  there  is  issue)  the  widow  receives 
mterest  during  life  in  money,  in  the  other  case,  where  there  is  a 
failure  of  issue,  she  is  to  have  half  in  land  not  in  quantity,  but  ia 
value  If  it  were  not  so,  the  widow,  having  the  right  to  the  man- 
sion house,  might  enjoy  during  her  life  much  more  in  value,  than 
half  the  estate.  The  mansion  house  might  be  worth  $5,000.  The 
oneliundred  acres  of  land  u[K>n  which  it  is  situated  worth  $50 
an  acre,  making  its  value  $5,000.  If  she  is  entitled  to  half  the 
land,  without  taking  into  consideration  the  value  of  the  mansion 
house  she  would  receive  $7,500,  and  the  collateral  heirs  $2,500 
If  this  can  be  done,  it  seems  to  me  the  object  of  the  Legislature 
would  be  defeated.  Suppose,  however,  theone  hundred  acres  of 
land,  without  the  mansion  house,  is  worth  but  $2,500.     How  is 

f>artition  to  be  made?  She  is  entitled  to  themansion  house  during 
ife.  Must  she  pay  the  collateral  heirs  the  difference  in  valua- 
tion to  equdlize  the  shares  into  which  it  may  be  divided  T  The 
act  makes  no  provision  for  a  case  of  that  kind.  Partition  in  such 
a  case  could  not  be  made,  so  as  to  five  the  widow  one-half  the 
value  of  the  estate,  and  the  collateral  heirs  the  other  half.  If  the 
estate  was  appraised,  she  would  receive  interest  on  the  one-half 
the  valuation,  during  life.  By  valuing  the  mansion  hoase  and 
the  land,  and  giving  her  the  benefit  of  one-half  their  value,  she 
receives  all  that  the  Legislature  intended  she  should  have  of  her 
husband's  real  estate.  If  half  the  land,  or  its  value,  without 
taking  into  consideration  the  value  of  the  mansion  house,  is 
given  to  her,  the  collateral  heirs  do  not  receive  one-half  the 
estate  of  the  decedent.  By  the  common  law,  the  widow  was 
endowable  of  one-third  part  of  such  estates  of  inheritance, 
whereof  the  husband  was  seized  at  the  time  of  the  marriage, 
and  none  other.  This  was  extended  by  the  statute  of  9  Henry 
III.,  chap.  7,  to  all  such  lands  as  the  husband  was  seized,  at  any 
time  during  coverture.  If  the  lands  and  tenements  were  sus- 
ceptible of  division,  a  third  part  was  to  be  allotted  to  the  widow, 
by  metes  and  bounds ;  if  they  could  not  be  divided,  she  was  still 
to  be  endowed  in  a  special  and  certain  manner,  as  if  a  mill,  shd 
shall  have  the  third  toll  disk,  or  the  whole  mill,  every  third 
month,  so  she  shall  have  the  third  part  of  the  profits  of  a  fair  or 
oflice.  She  was  entitled  to  be  endowed,  acconiing  to  the  value 
of  the  lands,  at  the  time  her  husband's  interest  thereon  ceased. 
In  Pennsylvania,  a  widow  where  there  is  issue  is  entitled  as  at 
common  law,  to  be  endowed  of  one-third  part  in  value.  In 
some  other  of  the  States  it  is  different. 

McCuU's  Estate,  6  P.  F.  Smith,  868,  does  not  present  the 
question  raised  in  the  case  under  consideration.  There  the  es- 
tate could  not  be  divided  w*ithout  prejudice.    The  widow  filed 
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exceptions,  l8t.  That  there  being  a  widow  and  collateral  heirs, 
the  land  should  have  been  "divided,  giving  to  her  the  one  equal 
half  part  thereof,  including  the  mansion  house,  &c.  2d.  There 
being  a  mansion  house,  &c.,  they  should  have  been  set  apart, 
with  one-half  part  of  the  real  estate,  t6  the  widow  The  ex- 
ceptions were  dismissed,  and  the  Supreme  Court  said,  it  was  only 
in  case  of  actual  partition  of  the  land,  the  mansion  house  should 
be  given  to  the  widow.  In  that  case  the  whole  estate  was 
valued  at  $984,  and  was  awarded  to  one  of  the  collateral  heirs, 
at  her  bid  $10  above  the  valuation.  In  distributing  this  sum, 
the  widow  would  be  entitled  to  only  the  interest  on  one-half  the 
clear  valuation  money  during  life.  The  mansion  house  was  in- 
cluded in  the  $980,  at  which  the  whole  was  valued. 

It  is  unnecessary  to  give  an  opinion  on  any  exception  but  the 
first  one,  which  was  intended  to  raise  the  question,  whether  the 
mansion  house  must  not  be  valued  where  the  estate  is  susceptible 
of  partition,  and  a  purpart  is  assigned  to  the  widow.  I  am  of 
opinion  the  exception  is  a  fatal  one,  and  therefore  set  aside  the 
inquest. 

[Legftl  QmitB,  Deo.  17, 1869,  Vol.  1,  p.  198.] 


Court  of  Common  Pleas,  Northumberland  County. 

BUNBURY  v.  WILVERT. 

t.  Id  a  meobanfcs'  lien  it  is  not  neceBsary  that  the  prothonotary  should  record  apon 
the  lien  docket  the  bill  of  partlcnlara. 

8.  Where  the  prothonotary  recorded  the  whole  statement,  except  the  bills  of  particu- 
lars attached,  in  the  mechanics'  lien  docket,  with  the  entry  -*<8ee  bill  of  partlcolars 
filed."  HlOdf  That  it  was  a  sufficient  compliance  with  the  act  of  the  16th  of  June, 
1836. 

Bar  motion  to  strike  off  municipal  claim. 

Opinion  by  Jordan,  P.  J.    Delivered  March  ITth,  1870. 

The  claim  of  the  plaintiff  filed  in  this  case  sets  out  very  fully 
the  acts  of  Assembly  under  and  by  virtue  of  which  the  work 
was  done,  bv  whom  aone,  where  done,  and  the  amount  claimed, 
and  concludes  thus  i  ^^And  said  claimant  hereto  annexes  a  bill 
of  particulars  of  the  amount  of  their  claim,  the  nature  and  kind 
of  work  done,  the  kind  and  amount  of  materials  furnished, 
and  the  time  when  the  said  work  and  materials  were  done  and 
furnished,  and  the  amount  thereof/'  The  whole  statement, 
except  the  bill  of  particulars  attached,  was  recorded  in  the  me- 
chanics' lien  docket,  and  on  the  docket  this  entry  was  made  by 
the  prothonotary :  "  See  bill  of  particulars  filed.'*  The  non- 
recoraing  of  this  bill  of  particulars  on  the  lien  docket  is  the 
ground  upon  which  the  motion  to  strike  off  the  lien  is  founded. 

It  has  certainly  not  been  the  practice  in  this  county  to  re- 
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cord  the  bill  of  particulars,  and  if  we  decide  in  this  case,  that  it 
is  necessary,  we  must  strike  off  a  large  number  of  liens  that 
have  remained  on  the  record  undisturbed  for  anumber  of  years. 
This  we  are  unwilling  to  do,  unless  compelled  by  some  act  of 
Assembly  or  decision  of  the  Supreme  Court  requiring  it,  leaving 
ns  no  discretion. 

The  act  of  16th  June,  A.  D.  1836,  requires  the  prothonotary 
to  procure  and  keep  a  book-docket,  which  shall  be  called  the 
mechanics'  lien  docket,  in  which  he  shall  cause  to  be  entered 
and  recorded  all  descriptions  or  designations  of  lots  or  pieces  of 
ground  as  herein  [therein]  after  mentioned,  and  all  claims  that 
may  be  Jiled  by  virtue  of  this  act,  together  with  the  day  of 
tiling  the  same;  and  he  shall  cause  the  names  as  well  of  the 
owners  of  the  lots  or  pieces  of  ground,  as  of  the  contractor,  ar- 
chitect, or  builder,  if  such  be  named,  and  of  the  persons  claim- 
ing any  lien  under  this  act,  to  be  alphabetically  indexed  therein. 
Subsequent  sections  of  the  act  require  that  ^^  every  person  en- 
titled to  such  lien  shall  JUe  a  claim  or  statement  of  his  demand 
in  the  office  of  the  prothonotary,  and  such  claim  must  set  forth 
the  names  of  the  party  claimant,  and  of  the  owner  or  reputed 
owner  of  the  building,  and  also  of  the  contractor,  architect,  or 
builder,  the  amount  or  sum  claimed  to  be  due,  the  nature  and 
kind  of  work  done,  or  the  kind  and  amount  of  materials  fur- 
nished, and  the  time  when  the  materials  were  furnished,  or  the 
work  was  done."    Unless  a  claim  is  filed  within  six  months  it 
is  not  a  lieu  after  that  time.   In  KnaWa  Appealy  10  Barr,  188, 
Judge  Bell,  who  delivered  the  opinion  of  the  court,  says :  ^*  The 
great  object  of  its  provisions  (the  act  of  1836)  i&  notice,  by 
which  purchasers  and  other  lien-creditors  may  have  some  data 
by  which  in  case  of  dispute  they  may  be  enabled  to  ascertain 
the  truth.     But  all  the  cases  agree  that  a  substantial  compliance 
is  sufficient,  and  this  is  shown  to  exist  whenever  enough  appears 
on  the  [record]  face  of  the  statement  to  point  the  way  to  suc- 
cessful inquiry."    2  Casey,  248,  Singerly  v.  Cawleyy  was  a  case 
in  which  the  claim  omitted  to  state  either  the  value  of  the 
work  done,  or  the  kind  of  materials  furnished,  and  it  was  held 
to  be  incurably  defective.    6  Barr,  187,  NoU  v.  Swinefruss^  was 
ruled  in  the  same  way,  and  for  the  same  reason.    In  Armstrong^ 
et  al.  V.  Halloxoell^  11  Casey,  486,  the  case  of  KnaWs  Appeaiy 
10  Barr,  188,  is  affirmed  as  to  the  object  or  purpose  of  the  lien 
docket — that  is  to  give  notice  to  purchasers  and  creditors,  and 
that  here  they  must   look.     The  point  decided  in  Lawmans 
Appeal  8   Barr,  473,  is  that  a  claim  for  materials,    without 
specification  of  kind   or  quality,  is  bad.     In  the  case  w^e  are 
considering  we  think  there^  has  been  a  substantial  compliance 
with  the  acts  of  Assembly.     The  names  of  the  parties  were 
properly  indexed  in  the  mechanics'  lien  docket,  the  property  is 
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particularlj  described,  the  amount  claimed  is  set  forth,  and 
the  bill  of  particulars  is  referred  to.  Who  could  be  deceived? 
There  were  data  sufficient  to  enable  any  one  inquiring  after 
liens  against  the  property  to  ascertain  them.  There  was  quite 
enough  m  the  record  to  point  to  a  successful  inquiry.  A  lien-  * 
creditor  or  purchaser,  after  examining  the  docket  entry  in  this 
case  and  index,  that  would  say  the  record  on  its  face  and  index 
did  not  point  the  way  to  successful  inquiry,  w:ould,  to  say  the 
least  of  it,'  be  considered  as  somewhat  defective  in  vision  as  well 
as  in  understanding.  Whatever  puts  a  party  on  inauiry 
amounts  to  notice,  and  whenever  the  inquiry  becomes  a  auty, 
as  in  case  of  Durchasers  and  creditor,  and  would  lead  to  a 
knowledge  of  the  requisite  fact,  by  the  exercise  of  ordinary  dili- 
gence ana  understanding  it  is  sufficient.  Jacques  v.  Weeks^  7 
W  atts,  287 ;  Hood  v.  Fahnestock,  1  Barr,  470 ;  Epley  v.  With- 
erow^  7  Watts,  167. 

The  motion  to  strike  off  lien  is  denied,  and  the  rule  to  show 
cause  is  discharged. 

(Affirmed  by  Supreme  Court,  in  Wilveri  ei  cd,  v.  The  Borough 
of  Sunbun/j  3  Legal  Gazette,  350.) 

i.L.egal  Gasette,  April  22, 1870,  Vol.  2,  p.  122.] 


NINTH  JUDICIAL  DISTRICT. 
Composed  of  the  Counties  of  Cumberland  and.  Perry. 

Court  of  Oyer  and  Terminer,  Cumberland  County. 

COMMONWEALTH  v.  8CH0EPPE. 

Statement  of  the  Case. 

Miss  Maria  M.  Stinnecke,  an  elderly  lady,  about  sixty-five 
years  of  age,  and  a  resident  of  Baltimore,  died  at  Carlisle, 
Tennsyrvania,  upon  the  29th  of  January,  1869,  whilst  on  a 
visit  to  the  latter  place.  Dr.  Paul  Schoeppe,  who  had  been  her 
medical  attendant  during  her  last  illness  was  arrested  upon  the 
charge  of  having  poisoned  her,  was  indicted,  tried  and  con- 
victed of  murder  in  the  first  degree.  The  trial  commenced 
before  Judge  Graham,  on  Monday,  May  24th,  1869,  and  lasted 
eleven  days,  the  judge  delivering  his  charge  to  the  jury 
upon  June  3d,  1869  (see  page  434,  infra).  A  verdict  of  guilty 
was  Irendered  upon  the  last  mentioned  date.  A  motion 
was  made  for  a  new  trial  and  duly  argued.  In  the  latter 
part  of  June,  1869,  Judge  Graham  delivered  an  opinion  (see 
page  460,  infra)^  overruling  the  motion  and  thereupon  pro- 
nounced sentence  of  death  upon  the  prisoner.  In  the  same  month 
a  special  application  for  the  allowance  of  a  writ  of  error  was 
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made  to  Chief  Justice  Thompeon,  and  after  a  carefal  examina- 
tion by  him  and  Justices  Read  and  Sharswood,  of  the  excep- 
tions and  allegations  of  error  presented,  together  with  a  report 
of  the  trial  furnished  by  the  counsel  for  the  prisoner,  the  three 
*  judges  saw  no  grounds  for  the  allowance  of  a  writ  of  error, 
and  the  allocator  prayed  for  was  therefore  refused.  After- 
wards a  writ  of  error  was  sued  out  by  the  prisoner,  with  the 
consent  in  writing,  of  the  attorney  general,  and  upon  considera- 
tion the  Bapreme  Court  upon  the  18th  of  February^  1870,  de- 
cided that  they  had  ^^  nothing  to  do  with  the  guilt  or  innocence 
of  the  prisoner,"  and  that  all  they  could  do  was  ^^  to  say  that 
we  discover  no  error  in  the  record."  The  judgment  of  the 
eoart  below  was  affirmed. 

(For  the  opinion  of  the  court,,  see  page  452,  infra.) 

Charge  to  the  jury  by  Graham,  P.  J.  Delivered  June  3d,  1869. 

The  priflonei*  at  the  bar,  Paul  Bchoeppe,  is  indicted  for  the 
murder  of  Maria  M.  Stinnecke,  by  administering  to  her  danger- 
ous and  poisonous  drugs,  on  the  27th  of  January  last. 

The  charge  is  one  of  most  grave  import,  as  murder  is  the 
highest  grade  of  crime  known  to  our  criminal  law,  and  involves 
the  life  of  the  defendant.  The  case,  therefore,  requires  and 
doubtless  will  receive  your  deliberate  and  serious  consideration. 

On  the  indictment  you  may  find  the  defendant  guilty  of 
murder  of  the  first  degree,  of  murder  of  the  second  degree,  or 
of  voluntary  manslaugnter.  The  definition  of  murder  at  com- 
mon law  is,  ^^  where  a  person  of  sound  memory  and  discretion 
unlawfully  kills  any  reasonable  creature  in  being,  and  in  the 
-peace  of  the  Commonwealth,  with  malice  aforethought,  either 
express  or  implied."  In  Pennsylvania  murder  at  common  law 
is  of  two  grades  or  kinds — murder  of  the  first  and  murder  of 
the  second  degree.  The  act  of  1794,  re-enacted  in  1860,  pro- 
vides, "  that  all  murder  which  shall  be  perpetrated  bjr  means  of 
poison,  or  lying  in  wait,  or  by  any  other  kind  of  wilful,  delib- 
erate and  premeditated  killing,  or  which  shall  be  committed  in 
the  perpetration,  of  attempt  to  perpetrate  any  arson,  rape,  rob- 
bery or  burglary,  shall  be  deemed  murder  of  the  first  degree, 
and  all  other  kinds  of  murder  shall  be  deemed  murder  of  the 
second  degree ;  and  the  iury  before  whom  any  person  indicted 
for  murder  shall  be  tried,  shall,  if  they  find  such  person  guilty 
thereof,  ascertain  in  their  verdict  whether  it  be  murder  of  the 
first  or  second  degree." 

Manslaughter  is  the  unlawful  killing  of  another,  without 
malice,  either  express  or  implied.  From  the  language  of  the 
act  of  Assembly,  which  we  have  read,  you  will  see  that  murder 
perpetrated  by  poison  is  murder  of  the  first  degree,  unless  it  is 
given  through  accident  or  mistake,  and  then  it  would  not  be  a 
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criminal  offence.  But  where  poison  is  wilfully  administered 
with  the  intention  to  kill,  it  is  murder  of  the  first  degree,  it  is 
necessarily  wilful,  deliberate  and  premeditated,  for  the  victim 
is  selected.,  the  means  procured,  the  time  and  place  to  perpetrate 
the  act  appointed.  To  constitute  murder  in  the  first  degree 
there  must  be  an  intention  to  kill,  to  constitute  murder  in  the 
second  degree  the  intention  to  kill  must  be  wanting,  and  this  is 
the  distinguishing  feature  between  the  two  grades  of  murder. 
Murder  of  the  second  degree  is,  where  there  is  no  intention  to 
kill,  but  the  death  of  another  is  caused  in  the  commission  of  an 
unlawful  act.  Malice  is  implied  from  the  unlawful  nature  of 
the  act,  or  from  the  use  of  a  dangerous  weapon  used  in  the  heat 
of  blood  without  sufficient  provocation  to  reduce  the  grade  of 
crime  from  murder  to  manslaug^hter,  where  there  is  no  mtention 
to  kill.  If  an  intention  to  kitl  existed  at  the  time,  the  crime 
cannot  be  murder  of  the«econd  degree.  It  will  be  either  murder 
of  the  first  degree  or  manslaughter.  If  you  find  death  was 
caused  by  the  prisoner  by  wilfully  administering  poisons  to  the 
deceased,  with  the  intention  to  Kill,  this  would  be  murder  of 
the  first  degree.  If  poisonous  medicines  were  given  to  the  de- 
ceased by  the  prisoner,  but  not  with  intention  of  causing  her 
death,  then  the  prisoner  may  be  guilty  of  manslaughter,  or  he 
may  not  be  guilty  of  any  crime,  as  we  will  explain  to  you  in  a 
subsequent  part  of  our  charge. 

The  commonwealth  allege  that  the  death  of  Miss  Stinnecke 
was  caused  by  dangerous  and  poisonous  drugs,  by  prussic  acid 
or  by  morphia,  or  tne  two  combined,  administered  to  her  by  the 
prisoner,  with  intent  to  destroy  her  life. 

From  the  evidence  it  appears  that  Miss  Stinnecke  was  an 
elderly  lady,  probably  about  sixty-five  years  of  age,  who  resided 
in  the  city  of  Baltimore.  She  was  possessed  of  a  considerable 
estate,  amounting  to  $40,000.  In  the  summer  of  1868,  she 
visited  Carlisle,  and  was  at  Mrs.  Woods,  a  distant  relative. 
The  office  of  I)r.  Schoeppe  was  within  a  few  doors  of  Mrs. 
Woods'  residence,  and  the  doctor  and  Miss  Stinnecke  became 
acquainted  during  that  time.  From  the  acquaintance  formed 
at  that  time.  Dr.  Schoeppe  addressed  a  letter  to  her  after  her 
return  to  Baltimore,  which  is  dated  Tth  of  November,  1868, 
«tating  that  he  could  make  an  advantageous  purchase  of  Dr. 
Herman's  real  estate  and  good  will,  if  he  could  procure  $2,000, 
and  other  advantages  he  considered  he  would  derive  from  the 
purchase.  Miss  Stinnecke  returned  again  to  Carlisle  in  Novem- 
Der,  and  put  up  at  Mr.  Hannon's  hotd.  She  left  Mr.  Hannon's 
end  went  to  the  Mansion  House,  kept  by  Mr.  Burkholder,  on 
the  19th  of  January,  1869.  On  the  morning  of  the  27th  of 
January  (Wednesday)  she  was  at  breakfast,  and  on  the  street 
that  morning,  at  bank  after  9  o'clock,  signed  a  check  and  re- 
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ceived  the  money.  Mr.  Smith,  the  teller  of  the  bank,  says  she 
appeared  in  her  usual  state  of  health.  On  that  day  she  was  not 
at  dinner.  Mrs.  Parker,  a  boarder  at  the  house,  states  that  she 
missed  Miss  Stinnecke  at  the  dinner,  and  went  to  her  room  at 
2  o'clock.  She  found  her  completely  prostrated,  and  seemed 
very  languid  and  very  drowsy.  Witness  was  not  in  her  room 
again  until  Thursday  morning,  a  little  after  6  o'clock.  Witness 
says  she  then  found  Mies  Stinnecke  lying  insensible,  breathing 
rather  heavily.  Thought  her  eyes  a  very  little  bit  open  in  the 
morning,  when  she  first  saw  her.  Witness  saw  her  again  at  12 
o'clock,  her  eyes  were  closed,  and  there  seemed  to  be  a  perspira- 
tion on  her  face.  She  went  back  tg  Miss  Stinnecke's  room 
before  6  o'clock  in  the  evening,  and  remained  to  her  death. 
Witness  further  stated  that  deceased  was  lying  on  her  left  side, 
in  an  easy  position.  Her  forehead  and  hands  somewhat 
clammy,  rather  cold,  was  under  the  impression  that  they  felt 
natural,  and  considered  her  under  the  influence  of  morphia,  and 
when  that  went  off  she  would  be  well.  No  unusual  odor  in 
the  room,  no  odor  of  peach  leaves  or  bitter  almonds.  'No  froth 
about  her  mouth.  Iler  breathing  did  not  amount  to  a  snore, 
but  made  quite  a  noise.  Ko  distortion  of  features,  nothing  like 
convulsions.  Her  breathing  not  regular  ;  apparently  stops  for 
a  while  ;  no  rieidity  of  the  muscles.  Mrs.  Parker  states  that 
she  saw  Dr.  Scnoeppe  the  day  of  Miss  Stinnecke's  death,  and 
asked  him  why  he  gave  her  the  vomit  the  day  before,  and  he 
said  he  only  gave  her  two  grains  of  tartar  emetic  and  ten  of 
ipecac.  Witness  said  Miss  Stinnecke  had  told  her  that  the 
doctor  gave  her  something  to  make  her  sleep.  That  the  doctor 
shook  his  head  verv  much,  and  said,  no !  no !  I  did  not  give 
her  anything  to  make  her  sleep. 

Dollv  Turner,  a  colored  girl,  and  one  of  the  chambermaids 
at  the  hotel,  who  attended  to  Miss  Stinnecke's  room,  says,  that 
Dr.  Schoeppe  came  to  see  Miss  Stinnecke  pretty  often.  That 
he  was  there  the  morning  she  took  sick,  between  10  and  11 
o'clock.  He  w^ent  into  Miss  Stinnecke's  room,  and  called  to 
witness  to  bring  him  a  spoon.  The  doctor  met  her  at  the  door, 
and  took  the  spoon.  After  the  doctor  left,  witness  was  called 
by  Miss  Stinnecke  to  empty  her  bucket.  Miss  Stinnecke  said 
he  had  ffiven  her  something  to  throw  the  heaviness  off  her 
chest.  That  she  vomited  after  the  doctor  left.  In  the  after- 
noon, at  3  o'clock,  the  doctor  told  witness  Miss  Stinnecke  w^anted 
a  chambermaid.  Witness  went  to  her  room  door;  Miss  Stin- 
necke was  lying  on  the  bed ;  did  not  seem  very  ill.  She  went  to 
her  room  again  between  7  and  8  o'clock,  and  found  her  seeming 
to  be  very  sick  and  sleepy  ;  witness  helped  her  out  of  bed,  ana 
to  undress  her,  and  when  witness  would  not  speak  to  her,  would 
doze  off,  sitting  on  the  chair.  Witness  next  saw  her  at  6  o'clock 
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next  morning,  when  she  did  not  speak  or  move.  Witness  on 
cross-examination  says  she  did  not  notice  any  unusual  odor  in 
the  room,  nor  any  frothing  about  the  mouth. 

Mrs.  Shindle,  who  boarded  at  same  house,  states  that  she  saw 
Miss  Stinnecke  at  breakfast  on  the  morning  of  the  27th ;  did 
not  see  her  again  until  morning  of  28th,  when  she  saw  her  in 
her  own  room,  between  7  and  8  o'clock,  in  an  unconscious  state, 
breathing  quite  heavily,  her  pulse  strong,  and  a  little  quick. 
Her  hands  and  forehead  appeared  moist,  and  in  a  natural  con- 
dition. Before  her  death,  witness  states  her  breathing  was  long 
and  heavy ;  not  rapid  and  gasping ;  frequent  intervals  of  a  mo- 
ment or  so  in  her  breathing ;  showed  no  convulsions,  nor  dis- 
tortions of  the  features.  Her  tongue  and  mouth  a  little  twisted 
to  the  left  side,  on  .which  she  was  lying.  No  contraction  or 
rigidity  of  hands  or  feet;  no  unusual  odor;  nothing  like  bitter 
almonds  or  peach  leaves ;  no  froth  about  the  mouth,  a  little 
saliva  escaping  from  it ;  eyes  closed ;  no  spasmodic  contraction 
about  the  mouth.  Mr.  Lochmapn  saw  her  on  the  morning  of 
the  28th,  about  7  o'clock ;  he  remembers  her  as  lying  on  her 
left  side,  insensible ;  breathing  slow  and  labored ;  temperature 
of  her  body  natural ;  skin  /noist ;  her  hands  warm  and  her  feet 
cold ;  muscles  seemed  verv  much  relaxed  ;  mouth  partly  open ; 
eyes  closed ;  pulse  natural,  a  little  excited.  Dr.  Schoeppe  was 
sent  for  between  8  and  9  o'clock:  came  up,  as  Mr.  Rheem 
states,  very  much  excited ;  went  up  to  the  bed,  made  some  ex- 
amination, and  then  said  he  must  go  for  his  stethoscope ;  he 
returned  in  a  very  short  time.  Upon  further  examination,  said 
he  would  not  take  it  upon  his  conscience  to  bleed,  and  said  he 
would  like  to  have  Dr.  Herman.  Dr.  Herman  was  sent  for,  and 
got  to  Miss  Stinnecke's  room  about  11  o'clock ;  met  Dr.  Schoeppe 
there.  Dr.  Herman  states  that  Dr.  Schoeppe  told  him  it  was  a 
case  of  hemi,  or  half  palsy.  Dr.  Herman  states  the  patient  was 
lying  inclined  to  her  left  side ;  he  went  to  her  bedside,  felt  both 
arms,  and  found  no  pulsation  in  either ;  he  then  drew  her  eye- 
lids apart;  found  both  eyes  alike,  a  contracted  state  of  the 
pupils.  He  told  Dr.  Schoeppe  that  he  thought  she  was  past 
bleeding,  past  taking  remedies;  he  did  not  look  upon  it  as 
hemiplegia  ;  was  puzzled  to  know  what  was  wrong :  had  never 
seen  hemiplegia  in  that  condition  before ;  when  he  opened  the 
eye,  it  put  him  in  mind  of  a  hawk  that  was  poisoned  with  a 
compound  poison,  and  remarked  that  she  was  rather  overdosed 
with  medicme  of  some  kind.  The  dru^  given  to  the  hawk 
were  opium  pills,  or  laudanum  mixed  with  bread  crumbs,  prus- 
sic  acid  and  corrosive  sublimate;  her  symptoms  indicated  no 
natural  disease,  that  he  never  saw  a  form  of  sickness  like  it 
before ;  could  not  tell  the  cause  of  her  death.  It  was  a  singular 
form  of  sickness  that  he  could  not  account  for  at  all.    Mrs. 
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Shindle,  in  her  testimony,  also  states  that  Mr.  Schoeppe  told 
her  on  the  28th,  the  day  Miss  Stinnecke  died,  between  9  and 
10  o'clock,  that  he  had  given  her  a  vomit  the  day  before,  and 
when  he  returned  about  12  o'clock,  he  found  her  very  much 
prostrated.  That  he  was  in  to  see  her  several  times  in  the 
afternoon,  and  in  the  evening  between  8  and  9  o'clock.  Thafe 
at  that  time  she  was  in  her  full  senses,  and  spoke  about  the 
eclipse  of  the  moon.  That  she  asked  him  for  something  to  put 
her  to  sleep,  which  he  refused  to  give  her,  saying  she  was  too 
weak.  That  she  said  she  would  take  something  herself,  and  he 
shook  his  finger  at  her,  told  her  not  to  do  so,  and  left  the  room. 

Mr.  Burkholder,  the  proprietor  of  the  hotel,  states  that  he 
went  to  Miss  Stinnecke's  room  the  night  of  the  27th,  between 
9  and  10  o'clock ;  the  tranpom  was  open  above  the  door ;  think* 
ing  she  might  want  something,  he  called  to  her  two  or  three 
times,  and  got  no  answer  and  left  the  room. 

In  connection  with  this  evidence  you  will  consider  the  tes- 
timony of  Mrs.  Horn,  a  witness  called  by  the  defendant*  She 
was  at  the  hotel  at  the  time.  Bhe  states  that  she  was  called  by 
the  chambermaid  in  the  morning,  and  went  into  Miss  Stinnecke  a 
room  about  7  o'clock,  and  found  her  in  an  unconscious  state, 
lying  with  her  mouth  open  and  tongue  drawn  to  one  side,  and 
breathing  heavily.  Witness  says  they  were  short  breaths,  not 
very  shoit ;  her  breathing  was  not  natural ;  occasionally  slight 
stoppage  in  her  breathing.  She  was  drawn  somewhat  to  the 
left  side ,  her  eyes  closed ;  her  pulse  not  regular  and  weakened 
rapidly.  Her  feet  both  cold  up  above  the  instep,  her  left  hand 
was  cold,  and  not  her  right.  In  the  afternoon  witness  says  she 
noticed  that  she  was  in  a  profuse  perspiration  on  her  right  side. 
The  left  hand  was  cold,  her  left  side  was  not  in  a  perspirationi 
it  was  her  right  side.  Witness  felt  her  skin  on  the  right  side, 
and  said  it  appeared  natural,  felt  her  left  hand  and  arm  several 
times  that  day ;  did  not  feel  any  other  part  of  the  left  side  ex* 
cept  the  face.  The  left  side  of  her  face  was  cold,  and  the  right 
ftiae  of  her  face  was  warm.  You  will  also  consider  the  stutter 
ment  of  Mrs.  Parker,  Mrs.  Shindle,  Mr.  Loch  man,  and  Miss 
Comfort.  Mrs.  Parker  states  that  both  her  hands  were  warm, 
and  her  face  felt  natural,  with  some  perspiration  on  it.  Mrs. 
Shindle  says  she  felt  her  cheek  and  forehead,  and  her  left  hand 
several  times  through  the  day,  and  it  was  warm.  Mr.  Lochman 
says  that  at  7  o'clock  in  the  morning,  he  felt  both  her  hands 
and  wrists,  and  they  seemed  to  him  of  a  uniform  warmth.  Mias 
Comfort,  who  laid  her  out,  said  she  found  after  death,  her  enr 
tire  body  warm  and  moist,  and  her  clothing  covered  with  peri 
spiration. 

Wm.  Drew,  a  colored  man,  and  waiter  &t  Mr.  Hannon's  hotel, 
where  Miss  Stinnecke  boarded  before  she  went  to  Mr.  Burk-^ 
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holder's,  a  witness  called  by  defendant,  states  that  he  waited 
on  her  at  table  at  the  time  she  boarded  at  Mr.  Haiinou's.  Thajb 
she  complained  a  good  deal  of  giddiness  in  the  head.  That  she 
was  a  hearty  eater,  and  would  take  little  things  from  table  to 
eat  between  me^U,  That  he  met  her  on  the  street  the  day  be- 
fore her  death,  between  10  and  11  o'clock.  Asked  her  how 
she  was ;  that  sl^e  said  she  felt  dull  and  bad ;  had  been  eating 
beefsteak  the  evening  before,  and' was  trying  to  walk  it  oiF. 

We  have  stated  the  principal  facts  and  circumstances  in  evi- 
dence in  reference  to  her  health  and  condition  the  day  before 
her  death,  and  her  appearance  and  symptoms  the  day  of  her 
death,  from  6  o'clock  in  the  morning,  when  she  was  found  ua- 
couscious  and  unable  to  move,  and  remaining  in  that  situation 
until  her  death,  at  6  o'clock,  in  the  evening,  No  one,  it  ap- 
pears, saw  her  from  between  8  and  9  o'clock  of  the  evening 
preceding  her  death,  to  6  a.  m.  ;  of  the  day  she  died.  The  ac» 
counts  of  those  who  saw  her  last  on  the  evening  of  the  27th 
are  contradictory,  and  to  our  mind  not  easily  reconcilable, 
Mrs.  Parker  says  that  on  Wednesday  afternoon  she  found  her 
very  drowsy.  That  witness  and  Mrs.  Shindle  ottered  to  remain 
with  her,  but  she  refused  to  permit  them.  The  chambermaid 
states  between  7  and  8  o'clock  in  the  evening,  when  she  went 
to  her  room  and  assisted  to  undress  and  put  her  to  bed,  shq 
found  her  seeming  to  be  very  sick  and  sleepy,  and  when  the 
witness  would  not  speak  to  her,  she  would  dose  off  sitting  on 
the  chair,  and  witness  would  call  her  to  arouse  her.  Mr.  Burk- 
holder  states  that  between  9  and  10  o'clock  of  that  night  he 
went  to  her  room,  thinking  she  might  stand  in  need  of  some-» 
thing.  That  the  ventilator  above  the  door  was  open,  and  hQ 
rapped  at  her  door  two  or  three  times,  and  called  to  her  two  or 
thi*ee  times  and  got  no  answer.  But  Mrs.  Shindle  says  that 
Dr.  Schoeppe  told  her  he  was  at  Miss  Stinnecke's  room  the 
same  night  between  8  and  9  o'clock,  and  at  that  time  she  wa3 
in  her  full  senses,  and  spoke  about  the  eclipse  of  the  moon. 

The  body  of  deceased  was  taken  to  Baltimore  on  Friday 
after  her  death,  accompanied  by  Mr.  Rheem,  a  distant  relative^ 
and  the  defendant,  who  attended  the  funeral  on  Saturday.  The 
body  was  disinterred,  and  a  post  n^ortem  examination  made  on 
the  10th  of  February,  thirteen  days  after  her  death.  This  ex- 
amination was  made  by  Dr.  J.  S.  Conrad,  resident  physician  of 
the  Baltimore  Infirmary,  assisted  by  Dr.  N.  G.  Ridgley.  We 
deem  it  unnecessary  to  detail  the  minutiae  of  the  post  mortem. 
It  has  been  minutely  detailed  by  Dr.  Conrad,  and  elaborately 
commented  on  by  counsel.  The  brain,  lungs,  heart,  liver,  ab- 
dbpien,  chest,  stomach,  spleen  and  bowels  were  examined  and 
found  in  a  natural  state,  nothing  indicating  death  from  disease. 
Dr.  Conrad  says  he  did  not  examine  the  kidneys,  because  he 
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did  not  consider  it  neceesary.  Dr.  Ridgley,  who  concurs  with 
Dr.  Conrad,  that  he  found  no  cause  from  disease,  no  evidence 
of  disease  of  the  brain,  did  not  examine  the  spinal  marrow ; 
some  parts  of  the  brain  were  softened. 

We  will  here  state  that  the  theory  of  the  commonwealth's 
counsel,  as  we  understand  it,  is  that  death  was  caused  by  a 
compound  poison  of  prussic  acid  and  morphia,  the  system  being 
first  relaxed  by  admrniatering  tartar  emetic. 

To  discover  if  i>ossible  the  cause  of  death,  the  stomach  and 
sections  of  the  intestines  where  handed  over  to  Prof.  Aiken, 
who  has  been  Professor  of  Chemistry  and  Pharmacy  in  the 
University  of  Maryland  for  thirty-two  years.  The  professor 
detailed  his  chemical  analysis  minutely.  He  cut  the  stomach 
and  intestines  in  small  pieces,  mingled  them  together,  and 
divided  the  mass  into  two  parts,  one  he  used  to  ascertain 
ivhether  there  was  any  prussic  acid.  He  added  a  proper 
quantity  of  water  and  a  small  quantity  of  sulphuric  acid,  and 

()roceeded  in  the  manner  described  by  him  to  obtain  by  distil- 
ation  a  few  ounces  of  liquid.  He  states  that  there  are  two 
modes  of  inquiry,  to  examine  for  the  liquid,  and  to  examine 
for  the  vapor  prussic  acid,  either  of  which  he  would  consider 
reliable  ^  one  is  called  the  iron  test,  and  the  other  the  sulphur 
test.  He  pursued  both  these  modes  of  inquiry,  which  resulted 
in  procuring  a  faint  trace  of  prussic  acid  ;  it  satisfied  him  that 
it  must  have  been  present  in  the  distillate  or  liquid  produced 
by  distillation.  In  connection  with  the  evidence  of  Professor 
Aiken,  you  will  consider  that  of  Professor  Himes,  Professor  of 
Chemistry  in  Dickinson  College,  and  Professor  Wormley,  Pro- 
fessor of  Chemistry  in  Capitol  University,  Columbus,  Ohio. 
From  the  positions  the  three  professors  examined  occupy,  it 
may  be  presumed  thev  are  all  gentlemen  of  eminence  in  tlioir 
profession.  The  two  fatter,  after  hearing  the  evidence  of  I'lX)- 
fessor  Aiken,  do  not  concur  with  him  m  the  opinion  he  has 
expressed  from  the  chemical  analysis  made  by  him.  There  is 
another  test  mentioned  by  Professor  Aiken,  called  the  nitrate 
of  silver  test.  This  he  did  not  apply,  because  he  considered 
the  results  of  the  iron  and  sulphur  tests  entirely  satisfactory. 
In  this  Professors  Himes  and  Wormley  do  not  concur.  To 
arrive  at  that  state  of  certainty  required  in  cases  of  this  kind, 
they  consider  the  nitrate  of  silver  test  ought  to  be  applied.  In 
addition,  they  state  that  sulphuric  acid  being  used  in  the  sub- 
stances, before  distillation,  would  prevent  any  reliable  result 
being  obtained  from  the  liquid  produced  by  distillation.  That 
there  may  be  substances  in  the  stomach  harmless  in  themselves, 
which  will  produce  prussic  acid  when  sulphuric  acid  is  used  in 
the  chemical  tests,  as  it  was  by  Prof.  Aiken  in  this  case.  If 
you  eutertain  from  this  conflict  of  evidence,  a  reasonable  doubt 
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whether  traces  of  prussic  acid  wei^e  found  by  Prof.  Aiken  in 
his  chemical  analysis,  then  you  ought  not  to  consider  his  evi- 
dence in  determining  the  guilt  or  innocence  of  the  prisoner, 
for  it  is  incumbent  on  the  Commonwealth  to  establish  the  guilt 
of  defendant  by  a  connected  chain  of  facts  and  circumstances, 
each  of  which  shall  be  sustained  by  evidence  which  satisfies 
the  jurors  beyond  a  reasonable  doubt.     So  in  reference  to  the 

B>st  mortem  examinations.  If,  from  the  evidence  of  Dr.  Zitzer, 
r.  Coudry,  Dr.  Robinson,  or  other  medical  witnesses,  you  con- 
sider that  the  post  mortem  examination  as  conducted  and  de- 
tailed in  evidence  by  Dr.  Conrad  and  Dr.  Ridgley  was  incona- 
Elete  and  uncertain,  and  did  not  justify  the  opinion  expressed 
y  the  doctora  who  conducted  it,  that  there  were  no  natural 
causes  of  death  discoverable,  then  you  ought  not  to  consider 
this  evidence,  if  you  consider  it  doubtful  and  unreliable,  in 
passing  ujx)n  the  question  of  guilt  or  innocence. 

The  defendant  is  not  required  to  show  the  cause  of  death,  or 
that  it  occurred  from  natural  causes.  He  is  not  required  to 
prove  his  innocence.  This  the  law  presumes  until  guilt  is 
proved  by  the  evidence  of  the  commonwealth ;  nor  is  the  com- 
monwealth required  to  prove  what  kind  of  poison  caused  death, 
whether  prussic  acid,  morphia,  the  two  combined,  or  other 
poisons;  but  the  evidence  must  satisfy  you  that  death  was 
caused  by  poisons  or  poisonous  drugs  of  some  kind  administered 
by  the  defendant. 

The  defendant's  counsel  contend  that  from  the  evidence  of 
the  medical  witnesses  examined,  death  may  have  occurred  from 
apoplexy,  or  from  some  disease  of  the  kidneys ;  that  the  spinal 
marrow  and  the  kidneys  were  not  examined,  and  therefore 
there  is  no  satisfactory  evidence  that  death  might  not  have 
been  caused  either  by  apoplexy  or  uremia — that  is  disease  of 
the  kidneys. 

We  consider  it  unnecessary  to  refer  more  particularly  than 
we  have  done  to  the  evidence,  to ,  show  on  the  one  hand  that 
death  was  caused  by  poison,  and  on  the  other,  to  show  the  in- 
sufficiency of  the  evidence  on  the  part  of  the  prosecution  to 
prove  that  death  resulted  from  poison.  The  result  of  the  chemi- 
cal analysis  by  Prof.  Aiken  failing  to  detect  the  presence  of 
morphia,  and  to  show  conclusively  the  presence  of  prussic  acid, 
as  stated  by  Profs.  Himes  and  Wormley,  is  relied  upon  to  show 
that  there  is  no  evidence  of  poison  being  detected  in  the  body 
of  the  deceased,  and  in  the  absence  of  such  evidence  the  defend- 
ant ought  not  to  be  convicted.  On  the  contrary,  the  prosecu- 
tion contend  that  even  if  there  was  a  failure  to  detect  the  pres- 
eirce  of  prussic  acid  or  morphia  in  the  stomach  of  the  deceased 
upon  the  chemical  analysis,  this  does  not  establish  the  fact  that 
death  was  not  caused  by  prussic  acid  or  morphia,  on  account  of 
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the  time  that  intervened  between  death  and  the  chemical  an^- 
alysis.  Miss  Stinuecke  died  on  the  28th  of  January.  The  body 
was  disinterred  on  the  10th  of  February,  thirteen  days  alter 
death.  The  evidence  of  the  medical  witnesses  and  the  medical 
writers  referred  to  b^  counsel,  appear  to  establish  the  fact,  that 
from  the  unsubstantial  and  volatile  nature  of  both  prussic  acdd 
and  morphia,  cases  have  occurred  where  no  trace  of  either  could 
be  fonna  in  the  stomach  or  intestines,  where  a  chemical  ex- 
amination was  made  in  a  shorter  period  of  time  after  death  than 
occurred  in  this  case.  The  defence  further  contend  that  the 
symptoms  in  this  case  did  not  at  all  indicate  that  death  was 
caused  by  prussic  acid,  and  that  the  time  that  intervened  be- 
fore death,  precludes  the  possibility  of  death  from  that  cause. 
The  symptoms  described'  by  the  witnesses  who  were  present 
during  the  day  of  her  death  do  not  correspond  with  those  stated 
by  the  medical  witnesses,  as  those  which  precede  death  from 
prussic  acid.  Miss  Stinnecke,  the  witnesses  describe,  as  lying 
in  an  unconscious,  insensible  state  from  6  o'clock  in  the  morn- 
ing, when  the  chambermaid  entered  her  room,  until  6  o'elocl^ 
in  the  evening,  when  she  died.  No  spasms,  no  convulsions,  no 
contraction  ot  the  muscles,  all  of  which  physicians  state  are  the 
symptoms  produced  from  the  eit'ects  of  prussic  acid.  And  that 
its  effects  are  violent  and  immediate,  and  generally  cause  death 
in  from  five  to  twenty  or  thirty  minutes.  But  the  common- 
wealth allege  that  death  occurred  not  from  prussic  acid  alone, 
but  from  the  combined  eftects  of  prussic  acid  and  morphia.  We 
have  no  evidence  of  the  symptoms  that  would  result  from  the 
eftects  of  those  combined  poisons.  The  books,  Prof.  Wormley 
says,  are  silent  on  this  subject.  But  the  same  professor  states 
in  his  work  upon  poisons,  that  the  action  of  one  poison  may  be 
modified  by  the  presence  of  another,  which  is  illustrated  by  the 
case  of  a  person  who  took  three  grains  of  strychnine,  one  drachm 
of  opium,  and  an  indefinite  quantity  of  quinine.  Twelve  hours 
afterward  he  complained  of  nothing  serious,  and  survived  forty 
hours  after  he  had  taken  the  mixture.  If  the  action  of  one 
poison  may  be  modified  by  the  presence  of  another,  and  if 
strychnine,  opium  and  quinine  would  not  cause  death  in  as 
short  a  time  as  the  strychnine  alone,  then  may  it  not  be,  that 
the  symptoms  produced  from  prussic  acid  alone,  and  the  brief 
period  within  which  death  would  ensue,  would  not  be  applica- 
ble to  the  eft'ects  produced  by  the  combined  poisons  of  prussic 
acid  and  ^morphia.  You  will  also  recollect  that  in  this  case 
there  is  no  evidence  that  any  one  was  in  Miss  Stinnecke's  room 
from  between  8  and  9  o'clock  at  night  (when  the  defendant 
told  Mrs.  Shindle  he  was  there),  until  6  o'clock  the  next  morn- 
ing (a  period  of  nine  hours),  to  witness  or  describe  her  symp- 
toms, after  defendant's  last  visit  to  her  room.    As  evidence  tp 
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establish  that  death  was  caused  by  unnatural  causes,  and  not 
from  disease,  the  commonwealth's  counsel  also  refer  to  the 
opinions  of  Dr,  Haldeman,  Dr.  Cornman,  and  Dr.  Zeigler,  given 
in  answer  to  a  question  asked,  as  to  their  opinion  of  the  cause 
of  death,  upon  a  hypothetical  case  submitted  by  the  district 
attorney.  Dr,  Dale  says  he  could  not  account  for  the  combina« 
tion  of  symptoms  detailed  in  any  other  way  than  by  opium,  ox 
some  of  its  preparations.  Dr.  Haldeman  says,  from  the  results 
of  the  post-mortem  examination,  as  spoken  of  by  Dr.  Conrad,  hQ 
has  no  hesitancy  in  giving  it  as  his  opinion,  that  some  cause  or 
causes  other  than  natural  must  have  produced  Miss  Stinnecke's 
death.  And  from  the  testimony  of  Dr.  Herman  as  to  the  symp- 
toms manifested,  which  the  witness  details,  he  would  naturally 
conclude,  without  personal  observations,  that  the  immediate 
cause  of  her  death  must  have  been  owing  to  the  free  use  of  or 
administration  of  opium  or  some  of  its  kindred  preparations. 
In  answer  to  the  same  question  Dr.  Cornman  says,  in  predi- 
cating an  opinion  on  the  hypothesis  detailed  and  the  post-mor- 
tem appearances  detailed  by  Dr.  Conrad,  I  cannot  conceive  that 
the  individual  died  from  any  natural  cause,  and  that  death 
must  have  resulted  from  some  narcotic  poison,  either  opium  or 
some  of  its  salts.  Dr.  Ziegler  in  answer  to  the  same  question, 
says,  touching  the  question  as  detailed  in  that  paper  (the  hypor 
thetical  case),  it  occurs  to  my  mind  that  death  must  have  re* 
suited  from  some  unnatural  cause,  from  an  injudicious  or  over- 
dose of  opium,  or  its  preparations.  Morphia  is  one  of  those  pre^ 
parations. 

In  addition  to  the  opinions  of  the  four  physicians  named,  Dn 
Kieffer,  in  answer  to  the  same  question  propounded  to  Drs, 
Dale,  Haldeman,  Cornman  and  Ziegler,  says,  the  negative  proofe 
of  her  death  are  clear  to  my  mind,  but  the  positive  date^  whilst 
I  believe  they  show  clearly  that  the  subject  received  both 
prussic  acid  and  morphia,  I  cannot  say  unconditionally  that 
they  caused  her  death.  To  ^ve  an  unconditional  opinion  I 
would  want  more  positive  evidence  than  we  have. 

Dr.  Keifier  being  again  called  to  explain  what  he  meant  by 
an  unconditional  opinion,  says,  I  meant  by  that,  that  whilst  ( 
believed  from  the  facts  detailed  in  the  hypothetical  case,  that 
both  prussic  acid  and  morphia  had  been  received,  and  that 
we  had  the  evidence  of  their  combined  influence,  and  whilst  I 
am  familiar  with  the  therapeutic  action  of  morphia,  and  also 
have  considerable  experience  with  the  action  of  prussic  acid, 
vet,  my  experience,  and  knowledge  of  the  action  of  prussic  acid 
}8  not  such  as  to  justify  an  unconditional  opinion  in  the  case,  ia 
the  absence  of  chemical  proof  by  analysis. 

Dr.  A.  G.  Herman,  who  saw  the  patient  about  11  o'clock  on 
the  day  of  her  death,  says,  according  to  the  aymptoma  that  h^ 
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saw  in  the  Bubject,  and  the  deecription  of  Dr.  Conrad's  post- 
mortem examination,  he  is  led  to  believe  that  the  compound 
poisoning  of  prussic  acid  and  morphia,  was  the  caase  of  her 
death. 

When  a  hypothetical  case  is  stated,  and  the  opinion  of  a 
physician  asked,  it  is  for  the  jury  to  determine  whether  the 
fkcts  and  circuiustances  stated  in  the  hypothetical  case  are 
proved  to  exist  in  the  case  trying^,  and  if  any  fact  or  circum- 
stance is  stated  that  is  not  proved,  or  if  the  witness  states  any 
fact  upon  which  his  opinion  is  based,  which  is  not  proved  to 
have  existed,  in  the  case  on  trial,  then  it  is  the  duty  of  the  jury 
to  reject  the  answer  of  the  witness,  for  it  would  not  be  proper 
and  Wal  evidence. 

If  the  evidence  in  this  case  satisfies  you  that  the  death  of 
Miss  Stinnecke  was  caused  by  poison,  then  another  important 
inquiry  arises,  who  is  the  guiltv  party?  By  whom  was  the 
poison  administered?  Was  it  by  the  defendant?  In  deter- 
mining this  question  the  following  inquiries  will  naturally  pre- 
sent themselves:  Had  the  prisoner  the  poison  in  his  possession? 
Had  he  opportunities  for  giving  it  to  the  deceased?  and 
had  he  any  motive  for  doing  sof    Dr.  Worthington,  a  drug- 

Jist  of  this  town,  states  that  some  days  before  the  19th  of 
anuary  last,  the  defendant  purchased  from  him  a  half  ounce 
of  diluted  prussic  acid,  and  that  some  time  during  the  wiiLter 
the  prisoner  got  from  him  muriate  of  morphia,  tmcture  of  nux 
vomica,  and  Fowler's  solution.  Dr.  Herron,  a  druggist  of  Har- 
risburg,  if  he  is  not  mistaken  in  the  identity  of  the  prisoner, 
and  he  says  that  he  is  satisfied  that  defendant  is  the  man,  states 
that  he  sold  to  Dr.  Schoeppe,  about  the  2-id  of  January  la^t,  an 
ounce  of  diluted  prussic  acid.  This  would  be  but  four  days 
before  it  is  alleged  the  poison  was  administered  to  Miss  Stin- 
necke, That  the  defendant  had  opportunities  to  administer 
poison  to  the  deceased  during  his  several  visits  to  her  room,  on 
the  day  and  night  of  the  27th  of  January,  appears  to  be  clearly 

1)roved  ,  for  there  is  no  evidence  that  any  persot  was  present  in 
ler  room  during  these  visits.  But  had  he  any  motive  in  kill- 
ing the  deceased?  This  becomes  an  important  inquiry,  for  it 
can  scarcely  be  supposed  that  any  person  could  be  found  so  de- 
praved as  to  murder  this  old  lady  without  any  motive  for  com- 
mitting so  horrible  an  act. 

The  prosecution,  to  show  a  motive  for  the  act,  have  given  in 
evidence  a  check  dated  the  27th  of  January,  18d9,  upon  the 
Carlisle  Deposit  Bank,  for  $50,  which  was  presented  at  the 
counter  by  defendant,  on  the  morning  of  the  29th  of  January, 
and  the  money  paid  to  him.  This  check  purports  to  be  signed 
by  Maria  M.  Stinnecke.  Several  witnesses  have  been  called 
who  were  acquainted  with  the  handwriting  of  the  deceased,  and 
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who  say  they  do  not  believe  it  to  be  her  signature.     No  witness 
is  called  to  prove  the  signature  genuine. 

Another  paper  has  been  produced  by  the  district  attorney, 
purporting  to  be  the  last  will  and  testament  of  Maria  M.  Stiu- 
necke,  dated  the  8d  of  December,  1868.  It  was  produced  by 
defendant  and  his  counsel,  on  the  1st  of  February,  1869,  before 
Judge  Daniels,  of  the  Orphans'  Court  of  Baltimore,  as  the  will 
of  deceased.  The  paper  was  filed  in  the  office  of  the  register 
of  wills  in  Baltimore,  on  the  1st  of  February,  1869.      This 

f)aper  purports  to  be  signed  by  Maria  M.  Stinnecke,  and  gives 
ler  "  whole  estate  and  property,  whatsoever  and  wheresoever, 
to  Paul  F.  Schoeppe,  M.  D.,  to  his  own  use  and  benefit  abso- 
lutely." The  subscribing  witnesses  are  Dr.  Schoeppe,  the  de- 
fendant, who  is  the  sole  legatee,  and  F.  Schoeppe,  the  father  of 
defendant.  The  paper  has  been  read  to  you  without  objection. 
F.  Schoeppe,  a  sul)scribing  witness,  ha-s  not  been  called  by  the 
prosecution  or  the  defendant  to  prove  the  execution  of  the 
paper,  so  that  we  have  no  evidence  before  us,  except  its  produc- 
tion to  prove  that  it  is  a  genuine  or  false  paper.  It  is  also  in 
proof  by  the  two  subscribing  witnesses,  that  a  will  was  executed 
by  Maria  M.  Stinnecke,  on  the  17th  of  November,  1868,  before 
she  left  Baltimore.     This  was  sixteen  days  before  the  date  of  the 

Eaper  in  evidence  purporting  to  be  her  will,  and  was  found  in 
er  trunk.  The  paper  was  offered  as  evidence  of  motive  to 
perpetrate  the  murder.  That  upon  her  death,  if  the  paj)er  of 
the  3d  of  December,  1868,  could  be  established  as  decedent's 
will,  the  defendant  would  then  come  into  possession  of  a  large 
and  valuable  estate. 

The  important  duty  devolves  upon  you  to  ascertain  and  de- 
termine, from  all  the  evidence  in  the  case,  whether  the  defend- 
ant wilfully  caused  the  death  of  Maria  M.  Stinnecke  by  admin- 
istering poison. 

Should  you  upon  a  careful  consideration  and  review  of  all 
the  evidence  in  the  case,  find  that  the  death  of  Miss  Stinnecke 
was  caused  by  prussic  acid  or  hydrocianic  acid,  or  this  in  con- 
nection with  other  poisonous  and  deleterious  drugs,  or  anj^r  other 
poisonous  drugs,  given  to  her  by  the  prisoner,  but  not  with  the 
intention  to  kill,  then  a  question  may  arise,  in  this  aspect  of  the 
case,  whether  the  prisoner  is  not  guilty  of  ^nanslaughter.  It  ap- 
pears that  the  prisoner  is  a  physician.  Every  person  who  enters 
into  a  learned  profession  undertakes  to  bring  to  the  exercise  of  it 
a  reasonable  degree  of  care  and  skill.  A  lawyer  does  not  under- 
take that  his  client  shall  gain  his  cause,  nor  does  a  physician  un- 
dertake that  he  will  cure  his  patient ;  nor  does  the  law  require 
that  he  shall  use  the  highest  possible  decree  of  skill.  There  mav 
be  persons  who  have  a  more  thorough  education,  superior  mind, 
and  the  advantage  of  large  experience,  who  might  effect  a  cure, 
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when  thoee  uot  ][K)68eB8ed  of  so  much  skill  and  experience  might 
fail ;  but  the  law  requires  that  he  who  undertakes  to  practice 
as  a  physician  shall  have  a  fair  and  reasonable  degree  of  skill 
in  the  science  he  practices.  If  a  party,  having  a  comjietent  de* 
gree  of  skill  and  knowledge  makes  an  accidental  mistake  in 
the  treatment  of  a  patient,  and  death  is  the  consequence,  he  is 
not  guilty  of  manslaughter.  If  a  person,  totally  ignorant  of 
the  science  of  medicine,  administers  a  violent  and  dangerous 
remedy,  or  if  he  administers  medicines  of  the  nature  of  which 
he  is  ignorant,  where  proper  medical  assistance  could,  at  the 
time,  have  been  easily  procured,  and  death  ensues  in  conse* 
quence  of  the  violent  and  dangerous  remedy,  or  medicine, 
administered  in  isnoranoe  of  its  nature  and  effect,  the  party 
would  be  guilty  of  manslaughter. 

If  a  medical  man  of  ordinary  degree  of  skill  in  the  science  he 
practices,  administers  a  violent  and  dangerous  remedy  with 
gross  rashness,  and  without  a  due  degree  of  caution ;  if  he  acts 
recklessly  and  without  that  circumspection  and  caution  which 
a  man  of  ordinary  prudence  would  exercise ;  if  it  is  adminis- 
tered «with  gross  recklessness  and  wantonness,  without  that  con- 
sideration of  the  consequences  or  the  effect  it  might  produce, 
which  ordinary  prudetice  and  caution  would  require,  under 
these  circumstances,  if  death  ensues  in  consequence  of  a  danger- 
ous remedy  having  been  so  administered,  then  the  party  would 
be  guilty  ot  manslaughter. 

Applying  the  principles  we  have  stated  to  the  present  case, 
if  you  iind  that  Miss  btinnccke's  death  was  caused  by  a  violent 
and  dangerous  remedy  administered  to  her  by  the  prisoner,  not 
with  the  intention  of  causing  her  death,  but  by  an  accidental 
mistake,  then  he  would  uot  be  criminally  responsible — ^he 
would  not  be  answerable  for  any  crime.  On  the  contrary,  if  he 
gave  the  deceased  violent  and  dangerous  medicine,  without  a 
competent  ordinary  degree  of  skill  in  the  science  of  medicine, 
but  in  gross  ignorance  of  the  nature  and  efiect  of  the  medicine 
administered,  when  proper  medical  assistance  was  at  hand  and 
could  have  been  easily  procured,  theu,  under  such  circumstances, 
if  death  was  caused  by  the  medicine  thus  administered,  the 
prisoner  would  be  guilty  of  naanslaughter.  So  too,  if  the 
prisoner,  having  competent  skill  and  knowledge  to  practice  as 
ft  physician,  acted  with  gross  rashness  and  recklessness,  without 
that  care  and  caution  which  a  person  of  common  or  ordinary 
prudence  would  observe  in  administering  violent  and  dangerous 
medicine,  and  death  was  caused  by  such  rash  and  reckless 
conduct  of  the  prisoner,  under  these  circumstances  he  would  be 
guilty  of  manslaughter. 

The  remarks  just  made  are  only  applicable  to  this  case,  if  you 
should  come  to  the  conclusion  that  the  prisoner  caused  thA 
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death  of  Miss  Stinnecke  without  intending  to  do  so ;  if,  as  we 
before  said,  he  administered  to  her  violent,  dangeroas  or  poison- 
ous medicine,  intending  to  cause  her  death,  and  death  was  the 
consequence,  he  would  oe  guilty  of  murder  in  the  first  degree. 

While  the  law  is  careful  to  prevent  persons  from  tampering  in 
physic  so  as  to  trifle  with  human  life,  it  will  not  hold  a  person 
of  general  or  ordinary  skill  in  the  science  of  medicine  crimin- 
ally responsible,  although  he  has  been  unfortunate  in  a  particular 
case,  and  made  an  accidental  mistake  in  the  treatment  of  his 
patient,  which  caused  death.  If,  therefore.  Dr.  Schoeppe  had  a 
competent  degree  of  skill  and  knowledge  as  a  physician,  but 
was  unfortunate  in  his  treatment  of  Miss  Stinnecke,  and  made 
an  accidental  mistake  in  his  mode  of  treatment,  he  would  not 
be  guilty  of  any  criminal  offence.  And,  as  we  before  said,  if 
you  entertain  a  reasonable  doubt  whether  the  prisoner,  bv  ad- 
ministering violent  and  dangerous  medicine,  caused  the  death 
of  Miss  Stinnecke,  such  reasonable  doubt  ought  to  produce  an 
acQuittal. 

The  evidence  in  this  case  is*  circumstantial,  and  not  positive. 
No  one  saw  the  prisoner  give  to  the  decedent  any  drug  or 
medicine,  consequently  all  the  evidence  of  ^uilt  relied  upon  by 
the  commonwealth  to  produce  li  conviction  is  circumstantial. 

There  is  an  opinion  entertained  by  some,  and  which  we 
occasionally  hear  expressed,  that  no  one  ought  to  be  convicted 
of  a  capital  crime  on  circumstantial  evidence.  This  opinion  is 
erroneous,  and  may  arise  from  a  misapprehension  of  tne  term. 
Circumstantial  evidence  may  be  quite  as  satisfactory  and 
convincing,  and  in  some  cases  more  so,  than  positive  evidence. 
Witnesses  may  be  of  doubtful  character.  They  may  swear 
positively  to  the  fact  of  killing,  and  they  may  be  peijured,  Ot 
they  may  be  honestly  mistaken  in  the  identity  of  the  person ; 
but  where  a  chain  of  facts  are  sworn  to  by  a  number  of  witnesses 
of  undoubted  credibility,  pointing  with  unerring  certainty  to 
the  guilt  of  the  accused,  and  irreconcilable  with  any  reasonable 
hypothesis  of  innocence,  this  may  be  more  satisfactory  than  the 
evidence  of  two  or  three  witnesses,  who  swear  positively  to  facts 
about  which  they  may  be  mistaken,  or  designedly  misrepresent 
the  truth. 

The  late  Chief  Justice  Qibson  has  said  that  he  scarcely  kntfeW 
whether  there  was  such  a  thing  as  evidence  purely  positive ; 
and,  to  illustrate  the  fallacy  of  the  opinion  entertained  by 
some,  that  no  one  ought  to  be  convicted  of  a  capital  crime  on 
circumstantial  evidence,  puts  the  following  sttt)ng  cade :  "  You 
see  a  man  discharge  a  gun  at  another,  you  see  the  flash,  you 
Lear  the  repolt,  you  see  the  person  fall  a  lifeless  corpse,  and  you 
infer  from  all  those  circumstances  that  there  was  a  ball  discharged 
from  the  gun,  which  entered  the  body  and  caused  his  death, 
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because  such  is  the  moral  and  natural  cause  of  such  an  eifect. 
But  you  did  not  see  the  ball  leave  the  gun,  pass  through  the 
air,  and  enter  the  body  of  the  slain ;  and  your  testimony  to  the 
fact  of  killing  is  therefore  only  inferental — in  other  words, 
circumstantial.  It  is  possible  that  no  ball  was  in  the  gun ;  and 
we  infer  that  there  was  only  because  we  cannot  account  for  the 
death  on  any  other  supposition." 

We  might  put  another  case  of  circumstantial  evidence  :  two 
men  are  seen  to  enter  a  room  alone,  excited  and  quarrelling,  the 
door  is  closed,  and  immediately  the  report  of  fire-arms  is  heard, 
the  room  is  entered  by  others,  and  one  is  found  with  a  pistol  in 
his  hand,  just  discharged;  and  the  other  upon  the  floor,  in  the 
agonies  of  death,  with  a  ball  through  his  brain.  This  too  would 
be  a  case  of  circumstantial  evidence.  But  we  are  strongly  in- 
clined to  believe,  that  any  man  who  could  entertain  a  reasona- 
ble doubt  of  guilt,  upon  such  evidence,  although  circumstantial, 
would  be  better  fitted  for  a  place  in  the  lunatic  asylum  than  a 
seat  in  the  jury  box.  We  have  given  these  cases  to  correct  the 
erroneous  notion,  should  anpr  exist  in  your  minds,  that  no  person 
ought  to  be  convicted  of  crime  on  circumstantial  evidence.  If 
this  idea  is  entertained  and  acted  upon  by  juries,  crime  must 
necessarily  escape  punishment  in  many  cases,  and  our  citizens 
will  have  little  protection  from  the  violence  of  the  lawless  and 
the  vicious. 

But  to  justify  a  conviction  in  a  criminal  case,  the  evidence, 
whether  positive  or  circumstantial,  must  satisfy  the  minds  of 
the  jury  to  a  moral  certainty,  and  beyond  a  reasonable  doubt  of 
the  guilt  of  the  accused. 

"  A  reasonable  doubt "  is  a  term  often  used,  probably  gene- 
rally well  understood,  but  not  easily  defined.  "  A  doubt,  to 
work  an  acquittal,  must  be  serious  and  substantial,  not  the  mere 
possibility  of  a  doubt,"  because  everything  relating  to  human 
affairs,  and  depending  on  parol  evidence,  is  open  to  some  possible 
or  imaginary  doubt.  It  is  that  state  of  the  case,  whien,  after 
the  entire  comparison  of  all  the  evidence  leaves  the  minds  of  the 
jurors  in  that  condition,  that  they  cannot  say  they  feel  an 
abiding  conviction,  to  a  moral  certainty,  of  the  prisoner's  guilt 
A  doubt,  which  is  caused  solely  by  undue  sensibility,  in  view  of 
the  consequences  of  a  verdict,  is  not  a  i:easonable  doubt.  But 
when  all  the  facts  on  both  sides  have  been  fully  examined,  and 
every  eftbrt  made  to  ascertain  their  precise  character  and  bearing, 
any  reasonable  doubt,  finally  and  permanently  remaining  on  the 
mind,  from  whatever  cause,  will  justify  a  juror  in  withholding 
his  assent  to  a  verdict  of  guilty. 

The  term  "  moral  certainty,"  is  a  quality  or  state  of  mental 
impression  which  it  lias  been  said  is  more  easily  conceived  than 
defined.     An  eminent  jurist  has  defined  it  thus :  '^  A  certainty 
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that  convinces  and  directs  the  anderstanding,  and  satisfies  the 
reason  and  judgment  of  those  who  are  bound  to  act  conscien- 
tiously upon  it.  Again  it  is  said  to  he  "  that  degree  of  as- 
surance which  induces  a  man  of  sound  mind  to  act  without 
doubt  upon  the  conclusions  to  which  it  leads,"  Another  author 
says :  "  it  is  a  state  of  impression  produced  by  facts,  in  which  a 
reasonable  mind  feels  a  sort  of  coercion  or  necessity  to  act  in  ac- 
cordance with  it ;  the  conclusion  presented  being  one  which  can- 
not, morally  speaking,  be  avoided  consistently  with  adherence 
to  the  truth." 

You  are  not  at  liberty  to  disbelieve  as  jurors,  if  you  believe  as 
men;  that  is,  your  oath  imj)oses  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  if  no  oatn  had  been  administered. 

If  you  entertain  no  reasonable  doubt,  as  we  have  explained  it, 
of  the  prisoner's  ffuilt,  you  ought  to  convict  him.  But  if,  either 
from  want  of  satisfactory  evidence  of  guilt  on  part  of  the  com- 
monwealth, or  from  a  conflict  between  the  evidence  on  part  of 
the  commonwealth  and  the  defendant,  you  are  not  satisfied,  to 
a  moral  certainty,  and  beyond  a  reasonable  doubt,  of  his  guilt, 
then  the  law  requires  you  to  acquit  him. 

We  have  said  that  upon  the  indictment  you  may  convict  the 

Srisoner  of  murder  of  the  first  degree,  or  murder  of  the  second 
egree,  or  of  voluntary  manslaughter. 

Our  opinion  is  that  there  is  no  evidence  that  would  justify  a 
conviction  of  murder  of  the  second  degree.  If  the  prisoner  wil- 
fuUv  caused  the  death  of  Miss  Stinnecke  by  poison,  he  would  be 
guilty  of  murder  of  the  first  degree.  If  without  intending  to 
cause  death,  he  administered  dangerous,  violent  and  poisonous 
medicines,  with  gross  rashness  and  recklessness,  as  before  stated, 
he  would  not  be  guilty  of  murder  of  the  second  degree,  because 
malice  would  be  wanting,  which  is  essential  to  constitute  that 
crime ;  but  he  would  be  guilty  of  voluntary  manslaughter. 

The  prisoner  is  now,  in  the  language  of  your  oath,  given  to 
you  in  charge.  His  case  is  in  your  hands.  Give  it  your  very 
deliberate,  calm  and  solemn  consideration.  Guard  yourselves 
against  any  prejudices;  give  to  the  defendant  the  benefit  of  the 
presumption  of  innocence,  until  guilt  is  clearly  proved,  and  of 
every  rational  doubt ;  and  so  discharge  your  duty  to  the  com- 
monwealth, to  the  defendant,  and  to  yourselves,  that  you  will 
enjoy  the  pleasant  reflections  of  an  approving  conscience. 

[Legal  Q«wite,  Jan.  14, 1871,  Vol.  2,  p.  18.] 
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Court  of  Oyer  and  Terminer,  Cumberland  Comity. 


COMMONWEALTH  t.  SCHOEPPB. 

1.  Orantiniif  new  trials  does  not  depend  upon  the  whim  or  caprice  of  the  Jndfre,  hot 
upon  well  sutUed  and  fandamental  principles  of  law,  and,  particnlariy  In  criminal 
cases.  It  cannot  be  granted  to  admit  ev^idence  merely  cnmnlatlve  or  which  was 
within  the  reach  of  tlie  party  applying'  on  the  first  trial. 

9.  It  will  only  be  granted  to  let  in  eyidence  which  woold  legitimately  rt^rt  a  differ- 
ent verdict. 

Bar  motion  for  a  rale  for  a  new  triaL 

Opinion  by  Graham,  P.  J.    Delivered  June,  1869. 

We  have  listened  attentivelv  to  the  able  arguments  of  the 
c  )un8el  for  the  prisoner,  on  the  motion  for  a  new  trial.  The 
Reasons  tiled  so  far  as  they  apply  to  the  law  as  stated  by  the 
court  to  the  jury  in  their  charge,  and  answers  to  the  points 
presented  by  the  prisoner's  counsel,  have  been  stated,  but  not 
Urgently  insisted  upon,  because,  as  properly^  remarked,  anv  error 
in  law  cannot  prejudice  the  prisoner;  it  will  be  correctea  by  a 
superior  tribunal,  if  any  error  exists, 

feut  it  is  urg3d,  with  great  earnestness,  that  the  jury  erred, 
and  that  the  verdict  of  the  jury  is  not  justified  by  the 
Evidence. 

We  will  not  review  the  mass  of  evidence  in  this  case,  but 
state  the  rules  of  law  established  by  the  Supreme  Court  in 
motions  for  new  trials.  In  Commonwealth  v.  Flanagan^  7  W.  ft  S. 
421,  Judge  Rogers  quotes  the  language  of  the  late  Chief  Jus- 
tice Gibson,  as  follows :  "  Motions  for  a  new  trial  are  to  be 
rccaived  with  caution,  because  there  are  few  cases  tried  in 
tehich  something  new  may  not  be  hunted  out,  and  because  it 
leads  very  much  to  perjury  to  admit  new  evidence,  after  the 
party  who  has  lost  the  verdict  has  had  an  opportunity  of  dis- 
covering his  adversary's  strength  and  his  own  weakness."  To 
this  Juage  Rogers  adds :  "  If  this  is  to  be  feared  in  ordinary 
cases,  when  the  right  of  property  only  is  concerned,  how  much 
more  must  it  be  dreaded  in  a  case  such  as  the  present,  involving^ 
the  life  of  a  human  being,  and  where  such  extraordinary  means 
have  been  resorted  to  to  save  him  from  the  perilous  position  in 
which  he  is  unfortunately  placed."  ♦  ♦  ♦  ♦  "Cumulative 
evidence,  by  which  is  meant  additional  evidence  to  support  the 
same  point,  or  where  it  is  of  the  same  character  as  evidence 
already  produced,  is  not  sufficient  to  induce  the  court  to  grant 
a  new  trial."  «  ♦  ♦  "  But  aside  from  these  objections,  there 
are  other  reasons  which  in  my  mind  are  decisive  against  the 
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notioii.  Granting  new  trials  does  not  depend  on  the  whim  or 
caprice  of  the  iudge,  but  upon  well  established  and  fundamental 
principles  of  law.  In  the  trial  of  issues  of  fact,  the  court 
judges  of  the  competency,  the  jury  of  the  effect  of  the  testi- 
monjr.  But  after  verdict,  when  the  motion  for  a  new  trial  is 
considered,  the  court  must  judge,  not  only  of  the  competency, 
but  of  the  effect  of  evidence.  If,  with  the  newly-discovered 
evidence  before  them,  the  jury  ought  not  to  come  to  the  same 
conclusion,  then  a  new  trial  may  be  granted ;  otherwise  they 
are  bound  to  refuse  the  application.  And  it  i&  ruled  that  in 
considering  the  motion  the  court  will  not  inquire  whether, 
taking  the  newly-discovered  testimony,  in  connection  with 
that  exhibited  on  the  trial,  a  jury  might  be  induced  to  give  a 
different  verdict;  but  whether  the  legitimate  erfect  of  such 
evidence  would  require  a  different  verdict.  The  question,  there- 
fore, is,  supposing  all  the  testimony,  new  and  old,  before  another 
jury,  not  whether  it  mightj  but  whether  it  ought  to  give  a  differ- 
ent verdict.  It  is  manifest^  therefore,  if  these  principles  are 
correct,  granting  a  new  trial  would  be  almost,  if  not  quite, 
equivalent  to  a  verdict  of  ac<^uittal." 

Applying  these  legal  principles  to  the  present  case,  the  new 
evidence  is  entirely  cumulative,  and  it  is  not  after-discovered 
evidence,  for  it  was  as  accessible  to  the  prisoner  before  as  after 
the  trial ;  and  we  may  further  add,  that  a  careful  review  of  the 
evidence  and  the  argument  of  the  prisoner's  counsel  on  the 
motion  for  a  new  trial,  have  failed  to  satisfy  us  that  the  verdict 
of  the  jury  is  not  sustained  by  the  evidence. 

We  therefore  overrule  the  motion  for  a  new  trial. 

The  court  then  addressed  the  prisoner  as  follows : 

"  Paul  Schoeppe.  After  a  patient  and  protracted  trial  before 
a  jury  of  your  own  selection,  and  deiended  by  able  and! 
zealous  counsel,  you  have  been  found  guilty  of  murder  of  the 
first  degree. 

Our  laws  require  that  the  crime  of  wilful  and  deliberate  murder 
be  punished  with  death,  and  this  is  in  accordance  with  the  divine 
mandate  which  declares:  *That  whosoever  sheddeth  man's 
blood  by  man  shall  his  blood  be  shed.' 

"We  will  not  detail  or  recapitulate  the  evidence  which 
satisfied  the  jury  of  vour  gilt,  but  the  arguments  of  your  learned 
and  zealous  counsel  have  failed  to  satisfy  the  court  that  the 
verdict  was  not  justified  by  the  evidence. 

"You  are  a  man  of  education  and  intelligence,  and  can  fully 
appreciate  and  realize  the  position  in  which  your  crime  has 
placed  vou,  and  we  do  not  consider  it  necessary  to  address  you 
in  the  language  of  admonition  or  warning. 

**  Your  victim  was  Maria  Stinnecke,  an  old  lady  of  sixty-five 
years  of  age,  friendless  and  unprotected,  and  at  the  time  a 
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boarder  in  one  of  our  hotels,  who  was  possessed  of  an  estate  of 
about  $40,000.    You  gained  her  confidence  so  far  as  to  corres- 

e>nd  with  her  and  obtain  from  her  one  thousand  dollars, 
mboldened  by  your  success,  you  determined  to  possess  her 
entire  estate,  and  to  effect  your  purpose  you  wrote  a  paper  pur- 
porting to  be  the  will  of  Maria  Stinnecke,  and  purporting  to  be 
signed  by  her,  in  which  you  are  the  sole  legatee,  and  to  this 
paper  your  name  and  name  of  your  father  are  attached  as  wit- 
nesses. That  this  paper  is  false  and  forged,  cannot  be  doubted, 
for  your  father,  who  was  examined  as  a  witness  hy  your  counsel, 
was  not  even  asked  if  the  paper  was  genuine.  [But,  to  consum- 
mate your  purpose,  the  death  of  Miss  Stinnecke  was  necessary. 
This,  the  jury  found  by  their  verdict,  you  soon  afterward  effected 
by  administering  to  her  poison. 

^^  The  argument  of  your  persuasive  and  eloquent  counsel  on 
the  motion  for  a  new  trial  having  failed  to  satisfy  the  court  that 
the  verdict  of  the  jury  is  not  sustained  by  the  evidence,  it  be- 
comes our  solemn  but  imperative  duty  to  pronounce  the  sentence 
of  the  law  upon  you." 

The  court  then  pronounced  the  sentence  of  death. 

[Legal  Qaiette,  Sept  S,  1809,  VoL  1,  p.  78.  ] 
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BCHOEPPE  v.  COMMONWEALTH. 

1.  At  common  law  no  writ  of  error  was  allowed  In  criminal  eases  :  the  statute,  West 
2,  did  not  eitend  to  them. 

S.  The  revised  code  of  1»0O  allows  writs  of  error  to  bring  up  exceptions  to  the  de- 
cision of  the  court  below  on  qnestlons  of  law  or  evidence,  or  to  its  answer  to  a  writ- 
ten point;  but  snch  writs  must  be  granted  by  special  allaeaiur  of  one  of  the  Judges 
of  the  Supreme  Court  on  applicaiion  made  within  thirty  days  after  sentence  pro- 
nounced. 

8.  It  also  allows  a  writ  of  error  by  consent  of  the  attorney  general,  but  this  is  simply 
a  common  law  writ ;  upon  it  the  Supreme  Court  cannot  look  Into  the  evidence,  or 
the  charge  of  the  court,  or  determine  the  guilt  or  innocence  of  the  prisoneK 

Error  to  the  Oyer  and  Terminer  of  Cumberland  county. 

Opinion  by  Read,  J.  February  13th,  1870. 

Maria  M.  Stinnecke  died  in  Carlisle,  in  January,  1869.  Dr. 
Paul  Schoeppe,  who  had  been  her  medical  attendant  during  her 
last  illness,  was  arrested  upon  the  charge  of  having  poisoned 
her,  was  indicted,  tried  and  convicted  of  murder  in  the  first  de- 

See.    The  trial  commenced  before  Judge  Graham,  on  Monday, 
ay  24th,  1869,  and  lasted  eleven  days,  terminating  on  Thurs- 
day, the  3d  day  of  June,  in  a  verdict  of  guilty.    A  motion  was 
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made  for  a  new  trial,  which  was  fully  argued  within  the  thirty 
days  prescribed  by  the  act  of  Assembly.  A  special  application 
for  the  allowance  of  a  writ  of  error  was  made  to  Chief  Justice 
Thompson,  and  cause  was  shown,  on  behalf  of  the  prisoner,  on 
the  15th  of  the  same  month.  After  a  careful  examination  of 
the  exceptions  and  allegations  of  error  presented,  together  with 
a  report  of  the  trial  furnished  by  the  counsel  for  the  prisoner, 
participated  in  by  Mr.  Justice  Read  and  Mr.  Justice  Shars- 
wood,  the  three  judges  concurred  in  agreeing  that  they  saw  no 
grounds  for  the  allowance  of  a  writ  of  error,  and  the  allocatur 
prayed  for  was  therefore  refused. 

Since  then  a  writ  of  error  has  been  sued  out  by  the  prisoner, 
with  the  consent  of  the  attorney  general  in  writing,  and  certi- 
fied on  the  said  writ  under  the  thirty-third  section  of  the  act  of 
81st  March,  1860,  relating  to  the  penal  proceedings  and  plead- 
ings, which  is  but  a  re-enactment  of  the  seventh  section  of  the 
act  of  13th  April,  1791,  and  of  the  ninth  section  of  the  act  of 
16th  June,  18(^6,  relating  to  the  jurisdiction  and  powers  of  the 
courts. 

This  section  upplies  only  to  common-law  writs  of  error  in 
all  criminal  cases,  and  pimply  makes  the  consent  of  the  attor- 
ney general  ecjual  to  an  allowance  of  the  Supreme  Court,  or 
one  of  the  justices  thereof,  and  in  no  manner  changes  or  affects 
the  writ  of  error  itself,  as  to  what  it  brings  judicially  before  the 
court,  or  the  power  of  the  court  itself  under  it. 

It  remains  simply  a  writ  of  error  at  common  law. 

Upon  an  application  made  during  the  previous  session  to  fix 
a  day  for  the  hearing  of  this  writ  of  error,  we  assigned  the  first 
Monday  of  February,  and  the  argument  was  commenced  on 
Tuesday  and  closed  on  Wednesday.  The  widest  possible  range 
was  given  to  the  counsel  on  both  sides  under  a  distinct  declara- 
tion from  the  court  that  it  was  no  pledge  that  the  court  should 
be  in  any  manner  bound  or  controlled  by  having  heard  anv 
matters  discussed  which  the  court  should  eventually  think 
either  irrelevant  or  not  within  the  scope  of  their  powers  as  a 
court  of  error.  At  common  law,  both  in  England  and  Penn- 
sylvania, no  bills  of  exceptions  were  permitted  in  criminal 
cases,  nor  the  rulings  and  opinions  of  the  court  to  form  any  part 
of  the  record,  nor  were  they  ever  seen  or  noticed  in  a  court  of 
error. 

In  Mddleton  v.  Commonwealth^  2  Watts,  285,  when  upon  the 
trial  of  an  indictment  for  libel,  evidence  was  rejected  and  the 
defendant's  counsel  requested  the  court  to  seal  a  bill  of  excep- 
tions to  their  opinion,  which  was  done.  Chief  Justice  Gibson 
said:  ^*It  is  not  pretended  that  the  judges  were  bound  to  read 
these  bills  of  exceptions,  but  it  is  said  that  as  they  have  volun- 
tarily done  so  we  are  bound  to  inspect  the  matter  supposed  to 


454  ScfiOSPPE  V.   COMtfOlYWEALTH. 


be  thas  put  upon  record."  After  showing  that  the  statute  of 
Westminster  2,  did  not  extend  to  criminal  trials,  he  said :  ^^  These 
bills  of  exceptions,  therefore,  bein^  destitate  of  the  sanction  of 
the  statute  and  are  not  judicially  oefore  us.  ISor  is  this  a  de- 
fect in  our  system.  At  least,  whatever  it  may  seem  in  theory, 
it  is  not  a  defect  in  practice ;  for  the  recollection  of  no  lawyer 
can  point  to  an  instance  of  injustice  suffered  or  conviction  pro- 
cured by  straining  the  law  against  the  accused."  On  the  6th 
of  November,  1856,  an  act  was  parsed  "  allowing  bills  of  excep- 
tion and  writs  of  error  in  criminal  cases." 

This  act,  with  some  alterations  in  form,  and  excluding  its 
last  two  sections,  is  to*  be  found  in  the  57th,  58th,  59th,  60th 
and  61st  sections  of  the  revised  act  of  81st  March,  1860,  relating 
to  penal  proceedings  and  proceedings  and  pleadings.  By  these 
sections  provision  is  made  that  upon  the  trial  of  any  indictment 
for  murder  or  voluntary  manslaughter,  the  defendant  may  ex- 
cept to  any  decision  of  the  court,  upon  any  point  of  evidence  or 
law,  which  exception  shall  be  notea  by  the  court,  and  filed  of 
record,  as  in  civil  cases,  and  a  writ  of  error  may  be  taken  to  tha 
Supreme  Court  by  the  defendant  after  conviction  and  sen- 
tence. 

It  is  made  the  duty  of  the  court,  upon  any  point  submitted 
and  stated  in  writing,  to  answer  the  same  fully,  and  file  the 
point  and  answer  on  the  records  of  the  case.  No  writ  shall  be 
allowed  unless  special  application  be  made  therefor,  and  cause 
shown  within  thirty  days  after  sentence  is  pronounced.  The 
application  was  made  and  cause  shown  within  thirty  days,  and 
the  writ  was  not  allowed,  but  distinctly  refused,  and  this  closed 
the  proceeding  under  the  act  of  1860. 

This  court  in  Fife  v.  Commonwealth^  5  Casey,  429,  and  in  .Sop- 
kins  V.  Commxmwealthy  14  Wright  9,  held  that  under  this  act  it 
was  confined  to  exceptions  taken  on  the  trial  to  some  question 
of  law  or  evidence,  or  to  the  opinion  of  the  court  below  upon  a 
written  point,  which  together  with  the  decision  must  be  filed 
with  the  records  of  the  case.  The  revisers  of  the  penal  code  say, 
^^  these  sections  are  taken  from  the  first,  second,  third,  fourth 
and  fifth  sections  of  the  act  of  6th  of  November,  1856,"  aud 
they  have  wisely  and  deliberately  omitted  the  seventh  section, 
which  gave  the  defendant  the  right  ^'  to  assign  errors  to  the 
charge  of  the  courts,  as  fully  and  with  the  same  effect  as  if 
exceptions  were  taken  to  such  charge  when  delivered  to  the 
jury." 

Ihe  hearing,  therefore,  before  us  was  upon  a  writ  of  error 
at  common  law,  upon  which  no  errors  could  be  assigned  but 
those  which  were  apparent  on  the  face  of  the  record  itself. 

We'could,  therefore,  not  legally,  or  in  our  judicial  capacities, 
look  at  the  evidence,  the  bills  of  exceptions,  and  the  charge  of 
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the  court,  nmch  less  at  the  mass  of  extraneous  matter  pressed 
upon  our  attention. 

We  have  nothing  to  do  with  the  guilt  or  innocence  of  the 
prisoner,  and  all  we  can  say  is  that  we  discover  no  error  in  the 
the  record.    Judgment  affirmed,  and  records  remitted. 

[Legal  GMeite,  Feb.  1, 1870,  Vol.  2,  p.  M.] 


Court  of  Quarter  Sessions,  Cumberland  County. 


COMMONWEALTH  t.  HARRIS. 

1.  In  an  indictment  for  bribery,  an  allegation  that  the  aecnsed  did  **  offer  and  pro- 
pose" to  do  a  certain  act  is  sofficlent,  as  the  <' offer  "  to  bribe  is  an  *'  attempt "  to 
do  so,  which  attempt  is  a  misdemeanor  and  Indictable. 

8.  The  object  of  the  11th  section  of  the  criminal  code  of  1860,  is  to  remedy  mere  tech- 
nical mistakes  in  the  form  of  Indictments,  and  the  conrt  may  amend  by  permitting 
the  nse  of  words  which  legally  import' the  offence,  substantially  charged. 

8.  Under  the  dth  article  of  the  constitution  of  Penosylyanla,  and  the  decisions  of  the 
Supreme  Court,  It  is  clear  that  a  conyiction  for  misbehavior  in  office  requires  the 
removal  of  the  officer  convicted,  and  that  the  court  shall  adjudge  that  he  be  removed 
from  office. 

Opinion  by  Graham,  P.  J.,  delivered  September  14th,  1871. 

The  defendant,  John  Harris,  one  of  the  county  commissiouerQ, 
was  indicted  apd  convicted,  at  August  sessions  last  (1871),  for 
attempting  and  ofiering  to  bribe  John  Gracy,  a  contractor  with 
the  counter  commissioners.  This  charge  is  substantially :  that 
he, 'the  said  Harris,  in  consideration  of  $50  to  be  paid  him  by 
the  said  John  Gracy,  offered  to  have  certain  unjust  claims  of 
said  Gracy  against  said  county,  settled  and  paid  and  so  adjusted 
that  the  county  auditors  should  be  deceived  and  cheated  in  the 
allowance  of  the  payments  as  aforesaid  to  be  made  to  the  said 
John  Gracy, 

The  2d  count  in  the  indictment  on  which  defendant  was  con- 
victed, as  found  by  the  ^rand  jury,  is  as  follows : 

^'  That  the  said  John  Harris,  being  then  and  there  one  of  the 
commissioners  of  the  county  of  Cumberland,  duly  elected  and 
qualified  as  such,  did,  on  the  day  and  year  aforesaid,  in  the  county 
aforesaid,  falsely,  fraudulently  and  corruptly,  in  violation  of  his 
official  duty,  offer  and  propose  to  John  Gracy,  a  contractor  with 
said  county  commissioners,  for  the  consideration  of  $50,  to  be 
paid  by  the  said  John  Gracy,  to  the  said  John  Harris,  for  his  own 

Jrivate  use,  to  have  certain  unjust  and  other  claims  of  the  said 
ohn  Gracy  against  the  said  county  settled  and  paid,  and  so  ad- 
justed that  the  county  auditors  of  said  county,  should  be  deceived 
and  cheated  into  the  allowance  of  the  payments,  so  as  aforesaid, 
to  be  made  to  the  said  John  Gracy,  in  violation  of  the  oath  of 
office  of  the  said  John  Harris  and  of  his  official  duty,  and  to  tho 
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great  wronti;  and  injury  of  the  eaid  connty,  and  against  the 
peace  and  dignity  of  the  commonwealth  of  Pennsylvania." 

Before  the  jury  were  sworn,  the  commonwealth's  counsel 
asked  to  amend  the  indictment  by  adding  after  the  words  ^'  of- 
ficial duty  "  and  before  the  words  "  otter  and  propose  "  the  fol- 
lowing words ;  **  Did  attempt  to  bribe  and  corrupt  one  John 
Gracy,  a  contractor  with  said  county."  The  indictment  was  so 
amended  by  the  clerk  by  order  of  the  court,  defendant  excepted 
to  the  ruling  of  the  court,  permitting  the  amendment.  (See 
amendment  and  order  of  court  filed.) 

The  defendant  then  filed  a  general  demurrer  to  the  bill  of 
indictment,  the  commonwealth  filed  a  joinder  to  the  demurrer. 
The  demurrer  was  overruled  by  the  court,  and  the  defendant 
directed  to  plead  to  the  indictment.  The  defendant  excepted 
to  the  ruling  of  the  court  in  overruling  the  demurrer,  and 
directing  defendant  to  plead  to  the  indictment,  and  put  in  a 
plea  of  not  euiltv. 

After  trial  and  verdict,  defendant's  counsel  moved  the  court 
to  arrest  the  judgment  for  the  following  reasons  filed : 

Ist.  The  count  upon  which  the  defendant  is  found  guilty 
charges  no  ofi'ence,  inasmuch  as  it  merely  sets  out  solicitation, 
and  not  any  deed  committed  or  done,  and  not  any  overt  act 
in  pursuance  of  such  solicitation,  and  is  vague,  uncertain  and 
contradictory. 

2d.  The  powers  of  the  court  do  not  extend  to  matters  of  sub- 
stance, but  only  to  matters  of  form,  in  amending  indictments 
under  the  criminal  code. 

8d.  The  official  character  of  the  defendant  is  not  properly 
laid,  and  that  he  was  elected  by  the  duly  qualified  voters  of 
the  county. 

Defendant's  counsel  rely  upon  the  case  of  Smith  v.  Commonr 
wealthy  4  P.  F.  Smith,  209,  in  which  it  is  ruled  that  it  is  not 
indictable  ^^  to  solicit,  incite  and  endeavor  to  persuade"  a  mar- 
ried woman  to  commit  fornication  or  adultery.  And  why  is  it 
not  indictable  ?  "  Because,"  eays  Woodward,  C.  J.,  who  deliv- 
ered the  opinion  of  the  court,  "  so  many  equivocal  words, 
looks  and  gestures  might  be  construed  into  solicitation,  that  it 
would  be  difficult  to  define  the  crimes  when  dependent  on  such 
evidence.  What  expressions  of  face  or  double  entendres  of  the 
tongue  are  to  be  adjudged  solicitation?  Is  every  cyprian  who 
nods  or  winks  to  the  married  men  she  meets  upon  the  sidewalk, 
indictable  for  soliciting  to  adultery?  And  could  the  law  safely 
undertake  to  decide  what  recognitions  on  the  street  were 
chaste  and  what  were  lewd?  It  would  be  a  dangerous  and 
difficult  rule  of  criminal  law  to  adminioter."  and  again  the 
chiet  justice  remarks  ^^  the  slightest  reflection  will  persuade 
any  observant  man  that  a  rule  of  law  which  should  make  mer9 
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Bolicitation  to  fornication  or  adultery,  indictable,  would  be  an 
impracticable  rule — one  that  in  the  present  usages  and  manners 
of  society,  would  lead  to  great  abuses  and  oppressions.  The 
morality  of  the  law  cannot  undertake  to  regulate  the  thoughts 
and  intents  of  the  heart.  The  best  it  can  do  is  to  punish  open 
acts  of  lewdness,  and  repress  indecent  assaults." 

The  words  in  the  indictment  in  the  case  cited  were :  "  solicit, 
incite  and  endeavor  to  persuade."  In  4he  present  indictment, 
before  it  was  amended,  the  words  vA^ere  "  offer  and  propose."  In 
the  case  cited,  Chief  Justice  Woodward  says:  "An  attempt  to 
commit  a  misdemeanor,  iB  a  misdemeanor,  whether  the  oft^nce 
is  created  by  statute,  or  was  an  offence  at  common  law."  Is  an 
offer  to  bribe  an  attempt  to  bribe  ?  What  better  evidence  can 
there  be  of  an  attempt  to  bribe  than  an  offer  to  do  so  ?  In  what 
other  way  could  the  attempt  be  made  than  by  an  offer  to  bribe? 
According  to  the  authority  of  approved  lexicographers  the 
words  offer  and  attempt  are  convertible  terms.  Webster's  defini- 
tion of  the  word  offer  is,  1st,  "  A  proposal,  to  be  accepted  or 
rejected.  2d,  First  advance.  8d,  The  art  of  bidding  a  price 
or  sum  bid.  4th,  Attempt^  endeavor."  Attempt  is  thus  defined : 
**  To  make  an  effort  to  ettect  some  object,  to  make  trial  or  experi- 
ment, to  try,  to  endeavor,  to  use  exertion  for  any  purpose.  In 
the  case  of  Smith  v.  Commonwealth.  C.  J.  Woodward  uses  the 
following  language:  "  In  Regina  v.  Martin^  9  C.  &  P.  215,  Jus- 
tice Patterson  hit  the  distinction,  when  he  said ;  "  It  is  perfectly 
clear  that  every  attempt^  not  every  intention^  but  every  attempt 
to  commit  a  misdemeanor  is  a  misdemeanor."  In  the  King  v. 
Plympton^  2d  Lord  Raymond,  1377,  which  was  a  case  of 
attempted  bribery — the  offer  of  money  to  a  member  of  a  cor- 
poration for  his  vote.  The  court  on  a  motion  in  arrest  of  judg- 
ment held  that  to  bribe  persons,  either  by  giving  money  or 
promises  is  an  offence  for  which  an  information  will  lie.  In 
that  case  the  information  charged  that  ^'  the  defendant  then  and 
there,  unlawfully  and  corruptly  promised  to  pay,"  &c.  The 
word  attempt  or  attempted,  aoes  not  occur  in  the  information. 

In  Hex  V.  Vaughn^  2  burrows,  2497,  the  defendant  attempted 
to  bribe  the  Duke  of  Grafton,  a  cabinet  minister,  the  bribe  was 
offered  by  letter.  In  that  case  defendant's  counsel  argued  that 
it  was  mere  solicitation,  no  act  being  done,  in  consequence  of  it. 
But  Lord  Mansfield  said :  ^^  I  am  clear  this  is  a  misdemeanor 
and  punishable  as  such."  ^*  In  many  cases,  especially  in  bribery 
at  elections  to  Parliament,  the  attempt  is  a  crime ;  it  is  com- 
plete on  his  side  who  offers  it. 

If  offer  and  attempt  are  convertible  terms,  and  if  the  attempt 
is  complete  on  his  side  who  offers  the  bribe,  the  charge  in  the 
indictment  before  amendment  was  an  attempt  and  not  solicita- 
tion. 
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That  there  were  overt  acts  committed  by  the  defendant,  is 
clearly  proved  by  the  testimony  of  Mr.  Ghicy  and  Mr.  Floyd, 
one  of  the  county  commissioners.  Mr.  Gracy  proves  that  in 
pursuance  of  a  letter  received  from  the  clerk  of  the  commis- 
sioners, he  went  to  Shippeusbur^  to  meet  the  commissioners, 
that  he  met  only  Mr.  Harris.  Mr.  Harris  said  his  business  was 
to  have  him  (Gracy)  relinquish  the  contract  he  had  for  fur- 
nishing lumber  for  a  ci^ntv  bridge,  then  in  process  of  erection. 
Defendant  said  he  was  willing  to  ^ive  him  all  he  could  make^ 
and  he  would  even  do  more,  that  he  would  give  him  S50  more 
than  he  claimed,  so  that  he  could  give  defendant  and  Mr.  Floyd 
each  $25  back,  as  they  were  poor ;  said  he  wished  Mr.  Gracy  to 
understand  that  he  did  not  want  him  to  pay  a  dollar  of  that  he 
could  make  out  of  the  bridge.  Defendant  further  stated  that 
he  did  not  want  Mr.  &racy  to  let  Mr.  Rhoads  (the  other  com- 
missioner) know  anything  about  the  arrangement. 

Mr.  Gracy  told  him  that  one  commissioner  could  do  no  busi- 
ness, and  he  wanted  a  written  agreement,  signed  by  the  com- 
missioners. Defendant  replied  that  he  and  Mr.  Floyd  would 
sign  any  contract  he  wishcKi,  and  Mr.  Gracy  then  arranged  with 
him  to  come  to  Carlisle  on  the  22d  of  February,  when  defendant 
was  to  have  a  paper  prepared  for  Mr.  Gracy  to  look  at. 

Mr.  Gracy  further  stated  that  defendant  told  him  the  $50 
could  be  arranged  by  putting  so  much  on  the  stone  work  and  so 
much  on  the  mling  up  between  the  wing  walls,  and  he  thought 
in  that  way  it  would  look  better  when  the  commissioner's  ac- 
counts came  before  the  auditors. 

Mr.  Gracy  states  that  he  came  to  Carlisle  on  the  2l8t  of  Feb- 
ruary, and  met  Mr.  Harris  at  the  court  house.  That  Mr.  Harris 
told  witness  Mr.  Floyd  had  gone  back  on  him,  and  refused  to  ^ 
into  the  arrangement.  Mr.  Floyd  testifies  that  defendant  toid 
him  after  he  (defendant)  returned  from  Shippensburg,  the  offer 
he  had  made  to  Mr.  Gracy,  and  that  he  (Mr.  Floyd)  would  not 
agree  to  it.  This  evidence  clearly  shows  overt  acts  on  the  part 
of  defendant.  The  offer  itself  was  an  overt  act,  and  it  is  imma- 
terial whether  the  words  used  in  the  indictment  are  offer  or 
attempt  as  they  are  convertible  terms. 

The  second  reason  assigned  in  arrest  of  judgment  is  that  the 
powers  of  the  court  do  not  extend  to  matters  of  substance,  but 
only  to  matters  of  form  in  amending  indictments  under  the 
criminal  code. 

If  the  defendant  could  have  been  convicted  on  the  indict- 
ment as  originally  drawn,  and  if  an  offer  to  bribe  where  there 
are  overt  acts,  is  an  indictable  offence,  the  amendment  was 
unnecessary,  and  could  not  prejudice  the  defendant.  But,  under 
the  provisions  of  the  criminal  code,  the  amendment  was  pro- 
perly permitted. 
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The  11th  section  of  the  criminal  code  of  1860,  Purdon  of 
1861,  place  11,  provides  that:  "Every  indictment  shall  be 
deemed  and  adjudged  sufficient  and  good  in  law  which  charge^ 
the  crime  substantially  in  the  language  of  the  act  of  Assembly 
prohibiting  the  crime  and  prescnbing  the  punishment,  if  any 
such  there  be,  or  if  at  common  law  so  plainly  that  the  nature  of 
the  offence  charged  may  be  easily  understood  by  the  jury. 
Every  objection  to  any  indictment  for  anv  formal  defect,  ap- 
parent on  the  face  thereof,  shall  be  taken  oy  demurrer,  or  oi;l 
motion  to  quash  the  indictment,  before  the  jury  shall  be  swora 
and  not  afterward ;  and  every  court  before  whom  such  objec- 
tion shall  be  taken  for  any  formal  defect,  may,  if  it  be  thought 
necessary,  cause  the  indictment  to  be  forthwith  amended,  in 
such  particular  by  the  clerk  or  other  officer  of  the  court,  and 
thereupon  the  trial  shall  proceed  as  if  no  such  defect  appeared." 
In  the  report  of  the  commissioners  to  revise  the  penal  code* 
they  remark  upon  this  section  that — "  the  history  of  criminal 
administration  abounds  with  instances  in  which  the  guilty  have 
'escaped  bv  reason  of  the  apparently  unreasonable  nicety  re- 
quired in  indictments.  Lord  Hale  remarked  that  ^  such  niceties 
were  grown  to  be  a  blemish  and  inconvenience  in  the  law,  and 
the  administration  thereof;  that  more  offenders  escaped  by  the 
easy  ear  given  to  exceptions  to  indictments,  than  by  the  mani- 
festations of  their  innocence ;  and  that  the  grossest  crimes  had 
gone  unpunished  b^  reason  -of  these  unseemly  niceties.'  The 
reason  for  recognizme  these  subtleties  by  the  common  law,  no 
doubt  arose  from  the  numanity  of  the  judges,  who  in  adminis- 
tering a  system  in  which  the  punishment  of  death  followed 
almost  everv  conviction  of  felony,  were  naturally  disposed  in 
favor  of  li&,  to  hold  the  crown  to  the  strictest  rules.  Since^ 
however,  the  reform  of  the  penal  laws,  and  the  just  apportion- 
ment of  punishment  to  crimes,  according  to  their  intrinsic 
atrocity  and  danger,  the  reason  which  led  to  the  adoption  of 
these  technical  niceties  has  ceased,  and  with  the  cessation  of  the 
reason  the  technicalities  themselves  should  be  expunged  from 
our  system."  These  remarks  clearly  show  the  mind  and  inten- 
tion of  the  commissioners  in  reporting  this  section  which  is  new 
to  our  criminal  code,  that  every  indictment  which  charges  a 
common  law  offence  shall  be  deemed  and  adjudged  sufficient 
and  good  in  law ;  where  the  crime  is  charged  so  plainly  that 
the  nature  of  the  offence  charged  may  be  easily  understood  by 
the  jury.  That  all  nice  technicalities  should  bjB  expunged  from 
our  system,  when  the  offence  is  charged  so  as  to  be  easily 
understood  bv  the  jury.  Although  not  in  proper  legal  form, 
the  court,  before  whom  objection  should  be  taken  to  the  form 
of  words  in  which  the  offence  is  charged,  may,  if  necessary, 
cause  the  indictment  to  be  amended.    The  court  cannot  8cu>- 
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stantiallj  change  the  nature  of  the  charge.  It  cannot  introduce 
a  new  and  different  offence ,  but  where  the  crime  is  so  plainly 
charged  as  to  be  easily  understood  by  the  lury,  the  court  may 
amend  by  permitting  the  use  of  words  whicn  legally  import  the 
offence  substantially  charged.  If  this  is  not  the  meaning  of  the 
section,  it  is  entirely  inoperative,  and  effects  no  change  in  the 
law.  Where  the  offence  is  charged  in  proper  form,  no  amend- 
ment is  necessary  Where  it  is  defectively  charged,  if  the 
defect  in  language  cannot  be  amended  so  as  to  describe  the 
crime  in  apt  and  appropriate  words,  then  the  commissioners 
who  revised  the  penal  coae  have  entirely  failed  in  their  inten- 
tions, which  was  to  avoid  *'  technical  niceties,"  and  to  expunge 
them  from  our  system  in  administering  criminal  law  If  when 
the  word  offer  is  used  in  an  indictment  it  cannot  be  amended 
by  addine  the  word  attempt^  then  we  have  not  advanced  our 
criminal  jurisprudence  beyond  the  time  of  Lord  Hale,  who 
complained  that  the  grossest  crime  had  gone  unpunished  by 
reason  of  these  unseemly  niceties. 

The  third  and  last  reason  assigned  in  arrest  of  judgment  is 
that :  "  The  official  character  of  the  defendant  is  not  properly 
laid,  and  that  he  was  elected  by  the  duly  qualified  votei*s  of 
the  county." 

The  iuaictment  charges  that  John  Harris,  commissioner,  &c., 
being  one  of  the  county  commissioners  of  said  county,  duly 
elected  and  qualified  as  such,  did,  &c.  In  E*fge  v  Common- 
wealthy  7  Barr,  275,  which  was  an  indictment  against  super- 
visors of  the  township,  it  was  laid  in  the  indictment  that  the 
defendants  were  duly  elected  by  the  qualified  voters  of  East 
Cain  township,  and  took  upon  themselves  the  office  of  super- 
visors. The  indictment  in  this  case  concludes:  ^^  In  violation 
of  the  oath  of  office  of  the  said  John  Harris  and  of  his  official 
duty,"  &c. 

Defendant's  counsel  contended  that  it  is  not  averred  that  he 
was  duly  elected  by  the  qualified  voters  of  the  county  ;  but  it  is 
averred  that  he  was  one  of  the  county  commissioners  of  said 
county,  duly  elected  and  qualified.  This  objection  is  purely 
technical  and  not  tenable.  If  defendant  was  duly  elected  he 
must  have  been  elected  by  the  qualified  voters  of  the  county — 
for  duly  elected  means  legallv  elected. 

The  motion  in  arrest  ot  judgment  is  overruled,  and  judgment 
entered  against  the  defendant. 

The  motion  in  arrest  of  judgment  being  overruled,  the 
question  arises  whether  the  conviction  of  misbehavior  in  office 
requires  or  justifies  a  removal. 

At  common  law  bribing  in  a  judge,  in  relation  to  a  cause 
pending  before  him,  was  looked  upon  as  a  very  high  offence, 
and  punishable,  not  only  with  forfeiture  of  the  offenaer's  office. 
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bat  also  with  fine  and  imprisonment.  But  all  other  forms  of 
bribery  are  misdemeanors,  to  be  visited  with  imprisonment  and 
fine.  2.  Bishop  on  Criminal  Law,  98.  And  offering  a  bribe, 
though  not  taKen,  is  punished  in  the  same  way.  4  Bl.  Com. 
140.  So  that  at  common  law,  the  defendant  could  only  be 
punished  by  fine  or  imprisonment,  and  not  by  removal  from 
office.  But  the  constitution  of  Pennsylvania  has  changed  the 
common  law  on  this  subject.  The  9th  section  of  the  6th  arti- 
cle is  as  follows :  "  All  officers  for  a  term  of  years,  shall  hold 
their  offices  the  terms  respectively  specified,  only  on  the  con- 
dition that  they  so  long  behave  themselves  well,  and  shall  be 
removed  on  conviction  of  mid)ehavior  in  office^  or  of  any  infa- 
mous crime.  This  section  of  the  constitution  was  before  the 
Supreme  Court  of  our  State,  in  Com.  v.  Shaver^  3  W.  &  S.  838. 
In  that  case,  Kennedy,  J.,  who  delivered  the  opinion  of  the 
court,  remarked  as  follows :  "  The  point  to  be  decided  in  this 
case  arises  out  of  the  9th  section  of  the  6th  article  of  the  con- 
.&titution  of  this  State,  which  is  in  the  following  words."  The 
judge  then  quotes  the  above  article  and  continues :  '^  It  is  very 
clear  that  sheriffs,  as  well  as  all  other  officers  holding  their  re- 
spective offices  for  a  term  of  years  only,  are  embraced  within 
the  provision  of  the  constitution,  so  that  the  respondent,  though 
duly  elected  and' commissioned  to  the  office  of  sherifi*,  cannot 
claim  to  hold  it  after  he  has  been  convicted  of  misbehavior  in  it^ 
or  of  any  infamous  crime." 

From  the  foregoing  provision  of  the  constitution,  and  the 
adjudication  of  the  Supreme  Court^of  our  State,  it  is  very 
clear  that  the  conviction  of  defendant  of  misbehavior  in  office 
requires  his  removal  from  the  office  of  county  commissioner, 
and  that  the  court  shall  adjudge  that  he  be  removed  from  office. 

The  court  sentenced  the  defendant  to  pay  a  fine  of  one  hun- 
dred and  ninety-five  dollars  and  the  costs  of  prosecution  ^  and 
that  he  stand  committed  till  the  sentence  is  complied  with. 
And  the  court  adjudge  and  decree  that  the  said  John  Harris 
be,  and  he  is  hereby  removed  from  the  office  of  county  com- 
missioner of.  Cumberland  county. 

[Legal  Guette,  Sept.  i9, 1871»  Vol.  3,  p.  806^] 
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NIVER  T.  PERIGO. 

1.  Under  the  law  of  PenntyWanla,  a  snbseqiient  owner  and  oempler  is  liable  for  a 
former  owner,  who  has  neglected  to  pay  hit  taxes  for  eren  two  years  preTlons,  and 
the  personml  property  of  sach  sabseqaent  owner  may  be  distrained  on  fbr  sach 
unpaid  ttxes  by  collectors  durini^  the  lifetime  of  their  warrants,  and  the  sabseqau*Qt 
owner  is  left  to  his  action  for  reimborsemiBat  against  the  owner  of  the  land  at  th^ 
time  sneh  taxes  were  assessed. 

%.  The  constmction  of  the  46th  section  of  the  act  of  April  15th,  1884,  as  giyen  !n 
Menry  ▼.  Sarttiek  9  Watts,  412,  and  reiterated  in  snlweqnent  cases,  reyiewed,  and 
criticised. 

S.  A  distinction  is  reoognlBsd  between  taxes  assessed  airainst  an  owner  and  oecnpier 
in  the  beginning  of  a  year,  and  taxes  levied  on  the  same  proi>erty  during  another 
part  of  the  same  year,  while  it  is  occupied  by  the  vendee  of  snch  former  owner.  In 
such  case,  the  former  owner  is  liable  over  to  the  subsequent  owner,  who  has  been 
forced  to  pay  taxes  asMMed  and  leried  during  such  prior  ownership ;  but  he  is  not 
•0  liable  for  taxes  actually  levied  against  the  same  property,  in  his  own  name.  snb> 
sequent  to  his  ownership  and  occupancy. 

4.  An  aseettmeiiU  is  not  for  all  purposes  a  i«vy  of  taxes.  The  former  Is  a  valuation,  fcr 
the  purpose  of  fixing  the  proportion  which  each  owner  shall  pay,  the  latter  Is  the 
act  of  imposing  the  proportion  thus  fixed,  that  it  may  be  collected  for  public  uso. 

Opinion  by  Hardinq,  P.  J.    Delivered  April  17th,  1871. 

This  is  an  appeal  by  the  defendant  from  the  judgment  of  Jo- 
seph Chase,  Esq.,  one  of  the  juatices  of  the  peace  for  the  county 
01  Luzerne.  The  facts  have  been  agreed  upon  by  the  counsel 
for  the  parties ;  and  the  matter  is  now  before  us  in  the  nature 
of  a  case  stated. 

The  facts  as  agreed  upon  are,  that  on  the  29th  day  of  Jan- 
uary, 1867,  George  Perigo,  the.  defendant,  conveyed  to  John 
IS'iver,  the  plaintiff,  a  certain  hotel  property  in  the  township  of 
Nicholson,  Wyoming  county,  by  deed  of  general  warranty,  for 
the  consideration  of  four  thousand  dollars ;  that  the  assessment 
of  said  property  in  the  year  1866  for  the  taxes  of  1867,  was 
made  against  George  Perigo;  that  the  State  and  county  taxes 
on  this  property  for  Wyoming  county  for  the  year  1867,  were 
levied  in  January,  1867,  and  amounted  to  $17.34 ;  that  the  road 
tax  was  levied  on  the  first  day  of  April,  1867,  and  amounted  to 
$8.64 ;  that  the  school  tax  for  the  school  year  of  1867,  was 
levied  in  June  of  that  year,  and  amounted  to  $17.77 ;  that 
John  Niver,  the  plaintiff,  moved  on  the  property  with  his 

foods  and  chattels  in  March,  1867 ;  that  when  the  collectors 
emanded  these  several  taxes  during  the  year  1867,  the  defend- 
ant, George  Perigo,  had  no  personal  property  on  the  premises ; 
and  that  in  order  to  avoid  the  making  of  a  distress  on  the 
goods  and  chattels  of  the  plaintiff,  John  Niver,  by  the  said 


*  NiVER  V4  Pbrigo.  468 


a*B 


collectors,  he  paid  to  them,  under  protest,  the  several  sums 
ftbove  mentioned,  amounting  in  the  aggregate  to  $43.75. 

The  further  fact  is  also  stated,  namely,  that  the  assessment 
made  against  George  Perigo,  the  defendant,  for  Nicholson 
township,  Wyoming  county,  for  the  year  1866,  and  which  con- 
stituted the  basis  for  the  tax  levies  of  1867,  is  as  follows: 

One  house  and  lot,  valuation $500 

One  outhouse               "           .......  100 

Two  horses                   "           .......  100 

One  cow                        "           16 

Occupation  innkeeper 50 

$766 

The  case  coticludes  with  the  usual  agreement  on  the  part  of 
counsel,  that  if  the  court  shall  be  m  opinion  that  George 
Periffo,  the  defendant,  is  liable  over  to  John  Niver,  the  plain- 
tiff, tor  these  taxes,  dr  any  part  of  the  same,  then  .judgment  is 
to  be  entered  for  the  plaintiff  accordingly,  with  interest ;  to  be 
computed  on  the  several  sums  of  taxes  as  they  were  respectively 
paid  by  the  plaintiff,  thus,  road  tax,  $8.64,  paid  May  20th, 
1867 ;  State  and  county  taxes,  $17.34,  paid  November  18th, 
1867;  school  tax,  $17.77,  paid  February  11th,  1868;  either  party 
reserving  the  right  to  take  a  writ  of  error. 

While  there  are  some  facts  contained  in  the  statement  of  the 
case,  which  we  do  not  regard  as  material,  yet,  taken  as  a  whole, 
it  substantially  raises  the  two  great  points  of  the  controversv, 
which  are  all  we  are  called  upon  to  decide,  and  to  which  only 
We  shall  direct  our  attention. 

The  first  of  these  isr  Were  the  goods  and  chattels  of  John 
Niver  liable  to  be  distrained  on  for  these  taxes  ?  And  second, 
having  paid  the  taxes,  can  he  recover  the  amount  thereof  in  the 
present  action  from  Gteorge  Pierigo  ? 

We  are  not  unmindful  of  the  fact,  that  the  books  to  which  both 
lawyers  and  judges  are  accustomed  to  refer  as  authority,  contain 
very  much  upon  the  questions  under  consideration  which  is 
not  altogether  harmonious,  indeed,  which  is  little  less  than 
positively  conflicting.  A  careful  examination  of  the  cases, 
nowever,  enables  us  to  deduce  from  them  the  law  as  it  now 
siandsy  and  which  must  rule  the  case  before  us. 

Taking  up  the  cases  chronologically,  so  far  as  thejr  bear  di- 
rectly upon  the  questions,  we  nnd  that  in  1825,  Chief  Justice 
Tilghman  delivered  the  opinion  of  the  court  in  Seott  v.  Quinn 
12  S.  &  R.  299,  wherein  it  was  held,  that  "  The  person  who  in 
the  be^ning  of  the  year  is  charged  with  the  taxes  is  liable  for 
the  whole  year,"  and  thereupon  a  judgment  of  the  Court  of 
Common  Pleas  of  Philadelphia  county,  in  fav^or  of  a  subsequent 
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ovmer  for  the  taxes  which  he  had  been  compelled  to  pay  for  a 
former  owner^  was  reversed.  This  seems  to  have  been  the  law, 
until  the  46th  section  of  the  act  of  April  15th,  1834,  Pardon, 
948,  as  construed  by  Judge  Kennedy  in  1840,  in  Henry  v. 
Horstick^  9  Watts,  412,  inaugurated  a  reverse  doctrine.  In 
other  words,  the  Supreme  Court  there  held,  that  "  The  goods 
and  chattels  of  a  tenant  in  possession  are  liable  to  be  distrained 
on  for  the  taxes  assessed  on  the  land  before  he  took  possession, 
or  became  the  owner  J* 

While  we  bow  with  respectful  deference  to  the  ruling  thus 
laid  down,  and  shall  give  to  it  our  unqualified  adhesion  as  long 
as  it  bears  its  present  badge  of  authority,  yet  we  should  do 
violence  to  our  convictions  if  we  suffered  the  present  occasion 
to  pass  without  expressing  our  astonishment  at  the  extraordi- 
nary and,  to  us,  unwarrantable  liberty  with  which  the  plain, 
unambiguous  language  of  a  statue  was  treated  in  arriving  at 
the  conclusion  referred  to. 

The  words  of  the  section  are  as  follows : 

"  The  goods  and  chattels  of  anv  person  occupying  any  real 
estate  shall  be  liable  to  distress  and  sale  for  the  non  payment  of 
any  taxes  assessed  upon  such  real  estate  during  his  possession  or 
occupancy^  and  remaining  unpaid,  in  like  manner  as  if  they  were 
the  goods  and  chattels  of  the  owner  of  such  real  estate." 

The  legislative  design  is  here  clearly  manifest. 

The  language  can  hardly  admit  a  reasonable  question.  A 
specific  purpose  was  announced,  namely,  to  make  those  occupy- 
ing lands  by  permission  or  sufierance  of  the  owner — and  there 
are  multitudes  of  such  in  the  commonwealth — or  in  privity  with 
him,  liable  as  the  owner ;  and  hence  the  limit  of  such  liability 
for  '^  taxes  assessed  upon  such  real  estate  during  his  possessi<m  or 
occupancy" 

The  rule  then  would  be,  that  the  goods  and  chattels  of  any 
occupier  of  land  would  be  liable  to  be  distrained  on  for  taxes 
assessed  during  such  occupancy;  but  not  that  such  liability  would 
extend  back  for  taxes  which  had  been  assessed  during  the  oc- 
cupancy of  another,  and,  probably,  a  stranger  at  that.  The 
recognition  of  an^  other  construction  by  the  courts,  seems  to 
us  to  involve  the  indulgence  of  liberties  amounting  to  malting 
rather  than  expounding  the  law. 

If  it  had  been  the  intention  of  the  Legislature  to  make  a  stUh 
sequent  owner,  and  occupier  liable  for  a  former  owner,  who  had 
neglected  to  pay  his  taxes,  the  phraseology  of  the  46th  section 
of  the  act  of  April  loth,  1834,  as  we  think,  would  have  been  as 
follows :  "  The  goods  and  chattels  of  any  person  occupying  any 
real  estate  shall  oe  liable  during  his  possession  or  occupancy  to  dis- 
tress and  sale  for  non-payment  of  any  taxes  assessed  upon  such 
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real  estate  and  remaining  unpaid,  in  like  manner  as  if  they 
were  the  ^oods  and  chattels  of  the  owner  of  such  real  estate." 

Entertaining,  as  we  do,  these  views  upon  the  construction  of 
the  statute,  and  dissenting  from  the  doctrine  based  on  Henry  v. 
Horstickj  we  should  have  ruled  the  present  case  in  accordance 
with  Scott  V.  Whitely  et  al.j  3  P.  L.  J.  861,  where  in  1842,  it  was 
held  that,  "  Under  the  46th  section  of  the  act  of  15th  April, 
1834,  one  owner  of  land  is  not  liable  for  a  former  owner  who 
has  neglected  to  pay  his  taxes  thereon."  In  delivering  that  ., 
judgment.  Judge  Ewing  very  pertinently  says :  "  The  decision 
of  the  case  of  Henry  v.  Horstick^  did  not  require  the  expression 
of  the  opinion.  It  was  a  suit  brought  by  the  purchaser,  after 
having  paid  the  tax,  against  the  administrator  of  the  deceased. 
He  could  not,  of  course,  recover ;  for  whether  the  payment  were 
voluntary  or  compulsory,  the  administrator  not  being  liable  as 
mch^  could  not  be  compelled  to  pay.  The  opinion  on  the  con- 
struction of  the  act  of  Assembly  was,  therefore,  extrajudicial." 

This  reasoning,  however  bold,  did  not  prevail  further  than 
the  case  which  called  it  out ;  for  in  1846,  in  McGregor  v.  Mont- 
gomery^ 4  Barr,  237,  a  case  having  analogies  as  well  with  Henry 
V.  Horstick  as  Scott  v.  Whitely^  the  Supreme  Court  advanced  even 
ahead  of  their  former  ruling,  and  adjudged  that,  "  The  property 
of  an  occupier  of  land  may  be  seized  under  a  distress  for  toxes, 
although  it  be  not  on  the  premises." 

Ana  in  1849,  in  Caldwell  v.  Moore^  1  Jones,  58,  the  judgment 
of  the  court  was  predicated  on  Henry  v.  Horstick  ;  the  doctrine 
of  that  case  was  substantially  reiterated ;  the  46th  section  of  the 
act  of  April  15th,  1834,  was  again  construed ;  and  by  that  con- 
struction it  was  established  as  the  law  in  Pennsylvania,  that  a 
subsequent  owner  and  occupier  is  liable  for  a  former  owner, 
who  has  neglected  to  pay  his  taxes  for  even  two  years  previous ; 
and  the  personal  property  of  such  subsequent  owner  may  be 
distrained  on  for  such  unpaid  taxes,  by  collector  during  the 
lifetime  of  their  warrants,  respectively ;  thus  leaving  the  sub- 
sequent o\(rner  and  occupier  to  this  action  for  reimbursement 
against  the  owner  of  the  lands  at  the  time  such  taxes  were 
assessed. 

The  fountain  head  of  this  stream  of  authorit;y  is  Henry  v. 
Horstick.  It  was  struck  by  accident ;  and  that,  too,  when  the 
occasion  required  no  such  discovery.  In  Miller  et  cd.  v.  Gor- 
mdfn  ^  Preston^  2  Wright,  309,  Judge  Woodward  says,  that  *'  the 
46th  section  of  the  act  of  April  15th,  1834,  subjects  the  goods 
of  tenants  in  possession  of  real  estate  to  distress  and  sale  for  non- 
payment of  taxes  assessed  upon  such  real  estate ;"  therein  ^iv- 
mg  the  only  intimation  contained  in  any  case  since  1840,  fliat 
the  Supreme  Court  recognized  any  other  construction  of  the 
section  referred  to  than  that  promulgated  in  Henry  v.  Horstick; 
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bnt  as  the  point  now  under  consideration  was  not  raised  in  that 
case^  and  as  the  same  rule  neoessarilj  resulted  from  the  pro- 
visions of  the  6th  section  of  the  act  of  April  3d,  1804.  Purdon, 
991,  the  law,  as  we  have  before  stated  it,  was  left  unimpugned. 

It  must  not  be  overlooked,  however,  that  this  doctrine  applies 
only  in  its  whole  extent  to  such  taxes  as  have  been  actually  as- 
sessed during  the  occupancy  of  a  former  owner ;  and  that  a  dis- 
tinction must  be  observed  where  certain  taxes  have  been 
assessed  aminst  an  owner  and  occupier  for  a  part  of  a  year,  and 
oertain  otner  taxes  which  have  been  assessed  on  the  same  prop- 
erty for  another  part  of  the  same  year,  and  while  such  property 
was  in  the  occupancy  of  the  vendee  of  such  first  owner  and 
occupier.  This  distinction  must  be  applied  in  the  present 
case. 

By  the  terms  of  the  case  stated,  we  must  assume  that  the 
State  and  county  taxes  for  1867  had  been  already  assessed  on 
this  property  when  George  Perigo  conveyed  it  to  John  Ifiver; 
but  the  road  tax  had  not,  nor  had  the  school  tax.  The  former 
of  these  was  levied  on  the  first  of  April,  1837,  and  the  latter  in 
June  following.  Both  of  them,  therefore,  were  levied  after 
Niver  had  purchased  the  property,  and  had  entered  into  poesee- 
sion  of  it ;  and  so  far  as  the  real  estate  itself  was  concerned,  the 
road  and  school  taxes  thereon  for  that  year,  he  ought,  upon 
every  principle  of  justice,  to  pay. 

It  was  the  blunder  of  the  supervisors  in  the  one  instance,  and 
the  carelessness  of  the  school  board  in  the  other,  that  these 
taxes  were  ever  assessed  against  George  Perigo  at  all.  But 
having  been  thus  assessed,  and  !N'iver  having  paid  them,  though 
they  constituted  his  own  debt,  and  though^  tneir  payment  was 
not  voluntary,  shall  he  be  permitted  under  the  forms  of  law  to 
reimburse  himself  out  of  Perigo  ?  In  other  words,  is  there  any 
law  whereby  one  man,  who  has  been  compelled  to  pay  his  own 
debt,  shall  be  permitted  the  next  day  to  collect  it  out  of  his 
neighbor? 

We  hold  that  not  even  the  tax  laws  of  this  commonwealth 
contemplate  any  such  anomaly.  In  Scott  v.  Quinn^  12  SI  &  R. 
299,  the  principle,  as  we  have  before  stated,  **  that  taxes  on  real 
estate  cannot  be  apportioned  among  the  different  persons  who 
may  become  owners  of  it  during  the  year ;  and  that  the  person 
charged  at  the  beginning  of  the  year  is  liable  for  the  taxes  of 
the  whole  year,"  was  laid  down,  and  is  authority  to-day.  But 
an  examination  of  that  case  will  show  a  vital  difl^rence  exist- 
ing between  it  and  the  one  before  us.  There,  the  taxes  had 
been  actually  laid  before  the  conveyance ;  here,  excepting  the 
State  and  county  taxes,  the  remaining  tajces  for  the  year  had 
not  been  laid  before  the  conveyance.  The  former  owner  and 
occupier  in  'that  case,  in  the  absence  of  any  bargain  with  his 
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vendee  to  the  contrary,  would  have  been  held  liable  for  the 
taxes  of  the  whole  year  laid  daring  his  ownership;  and  thus 
fer,  and  no  farther,  will  we  hold  the  rule  in- the  present  case. 

With  regard  to  the  road  taxes,  amounting  to  $8.64,  paid  by 
Niver,  and  which  he  seeks  now  to  recover  against  Perigo,  the 
law  is  entirely  clear. 

The  33d  section  of  the  act  of  April  16th,  1884,  directs  that 
**  the  supervisors  aiid  overseer  of  the  poor  of  every  township 
shall  cause  fair  duplicates  to  be  made  oi  the  rates  or  assessments 
by  them  respectively  laid,  which  shall  be  signed  by  them 
respectivel V,  and  shall  issue  their  warrants  with  &uch  duplicates, 
to  the  collector  of  such  rates  and  levies,  therein  authorizing 
and  requiring  him  to  demand  and  receive  from  every  person 
in  such  duplicate  named,  the  sum  wherewith  such  person  stands 
charged  ;"  provided,  the  34th  section  ffoes  on  to  say,  "  that  before 
issuing  the  duplicate  and  warrant  for  the  collection  of  road 
taxes,  it  shall  be  the  duty  of  the  supervisors  of  every  township 
to  give  notice  to  all  persons  rated  for  such  taxes,  by  advertise- 
ments or  otherwi^,  to  attend  at  such  times  and  places  as  such 
supervisors  may  direct,  so  as  to  give  such  persons  full  opportunity 
to  work  out  their  respective  taxes."  In  MiUer  et  al.  v.  Gvrman 
f  Preston^  2  Wr.  309,  before  referred  to,  it  was  heldy  that  "  the 
opportunity  to  work  out  the  taxes,  is  a  condition  precedent  to 
the  issuing  of  a  warrant  for  their  collection." 

The  case  stated  does  not  affirmatively  show  that  this  positively 
essential  duty  had  been  performed  by  the  supervisors  before  they 
issued  their  warrants  for  the  collection  of  this  particular  road 
tax.  Indeed  it  is  not  an  unwarrantable  presumption  that  they 
followed  the  example  of  too  many  of  our  supervisors,  who  are 
ibore  anxious  for  the  money  than  they  are  for  the  work ;  and 
who  spend  more  time  in  watching  for  the  products  of  their 
warrants  than  they  do  in  overseeing  the  •  workings  of  the  plow 
and  scraper  in  our  public  highways. 

The  payment  of  this  tax,  therefore,  by  Niver,  can  in  no  sense 
be  regarded  otherwise  than  voluntary  ;  and,  hence,  not  recover- 
able out  of  Perigo.  Even  though  the  violation  upon  which  it 
was  based,  was  predicated  in  part  upon  personal  property  belong- 
ing to  Perigo,  namely,  "  two  horses,  valuation  $100 ;  one  cow, 
valuation  $16 ;  occupation,  $50 ;"  still,  when  he  paid  it,  under 

Erotest,  and  with  the  fears  of  a  collector's  warrant  hanging  over 
im,  such  payment  in  the  eye  of  the  law,  was,  nevertheless, 
voluntarv,  for  the  collector's  warrant  was  void  ah  initio. 

The  school  tax  embraced  in  the  case  stated,  and  amounting 
to  $17.77,  stands  in  a  somewhat  different  attitude.  The  29th 
section  of  the  act  of  May  8th,  1854,  P.  L.  624,  provides  "  That 
for  the  purpose  of  enabling  the  board  of  directors  or  controllers 
to  assess  and  apportion  the  tax  for  the  ensuing  school  year,  the 
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county  commissioners  shall,  when  required,  furnish  the  president 
or  secretary  of  the  board  with  a  copy  of  the  last  adjusted 
valuation  of  proper  subjects  and  things  made  taxable  in  the 
same,  for  State  and  county  purposes,  which  said  property,  sub- 
jects and  things  are  hereby  made  taxable  for  school  purposes, 
according  to  the  provision  of  this  act."  A  copy  of  the  assess- 
ment, after  the  same  has  been  corrected  by  the  commissioners, 
according  to  the  provision  of  the  general  tax  laws,  becomes, 
therefore,  the  sole  and  only  basis  on  which  the  school  board  is 
'authorized  to  levy  the  taxes  for  the  ensuing  school  year.  Un- 
like the  proper  omcers  who  levy  other  township  taxes,  the  school 
board  cannot  call  to  their  assistance  the  assessor,  and  thus  cor- 
rect any  remaining  errors  which  the  commissioners  may  have 
overlooked ;  but  tne^  are  restricted  to  a  copy  of  the  assessment, 
which  has  been  furnished  to  them  according  to  the  directions  of 
the  statute.  Most  of  our  tax  laws  entitle  the  citizens  to  an  ap- 
peal, not  to  a  judicial  hearing,  but  to  an  appeal  to  some  special 
tribunal,  generally  the  county  commissioners.  The  school  law 
gives  no  such  appeal.  Wharton  et  cd.  v.  School  Directors,  6  Wr. 
868. 

Under  the  law,  therefore,  the  school  directors  of  N'icholson 
township,  Wyoming  county,  having  received  from  the  county 
commissioners  a  copy  of  the  assessment,  on  which  the  name  of 
George  Perigo  appeared,  in  1867,  with  a  valuation  of  his  prop- 
erty, as  set  forth  m  the  case  stated,  and  having  in  June^  of  that 
year  assessed  him  with  a  tax  amounting  to  $17.77,  unquestion- 
ably the  right  to  issue  a  warrant  for  its  collection  followed  as  a 
matter  of  course.  And  the  tax  being  a  personal  charge  against 
him,  if  he  refused  to  pay  it  and  had  not  sufficient  personal  prop- 
erty out  of  which  to  enforce  itp  collection,  the  collector  wouW 
have  been  authorized  in  taking  his  body  in  execution.  True, 
under  the  peculiar  circumstances  of  the  case,  he  migfU  have 
invoked  the  equity  side  of  the  court,  and  thus  restrained  the 
school  board  from  levying  and  collecting  the  tax,  provided  he 
could  have  satisfied  the  court  that  the  board  were  about  to  com- 
mit or  were  committing  an  act "  contrary  to  law"  and  prejudicial 
to  his  rights  as  an  individual ;  but,  in  the  absence  of  any  such 
proceedings  on  his  part,  the  power  of  the  collector's  warrant 
would  have  been  laid  upon  him.  It  does  not  necessarily  follow 
that  because  this  tax  could  have  been  collected  out  of  Perigo, 
therefore  Niver  having  paid  it,  under  protest,  ought  to  recover 
it  back  in  the  present  action.  We  have  shown  alreaedy  that, 
not  having  been  assessed  while  Perigo  was  the  owner  and 
occupier  of  the  property,  it  did  not  tall  within  the  rule  laid 
down  in  Scott  v.  Qainn  ;  Henry  v.  Horstick  ;  McGregor  v.  JioTii- 
gomery  ;  Caldwell  v.  MoorCy  and  AUentownv.  iSdegar. 

Aa  between  the  plaintiff  and  defendant  here,  the  .property  of 
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the  former  was  threatened  with  a  distress  for  the  nonpayment 
of  his  own  tazes^  which  had,  through  a  technicality  of  the  law, 
been  wrongfully  assessed  against  the  latter ;  he  pays  them  finally, 
under  protest,  and  institutes  this  action  asrainst  the  latter,  claim- 
ing that,  under  a  further  .technicality,  l&e  may  and  ought  to 
recover.  It  cannot  be  denied  that  the  sum  of  the  school  tax 
was  in  part  made  up  from  a  valuation  of  property  belonging  to 
Perigo ;  not  real  estate,  but  personal  property. 

So  far  as  the  real  estate  constituted  a  basis,  JTiver  was  debtor 
for  the  taxes ;  but  as  far  as  the  personal  property  and  occupation 
entered  into  the  valuation,  Perigo  was  debtor.  Under  such  cir- 
cumstances the  law  will  adjust  the  rights  of  the  parties  upon  the 
principles  of  common  honesty.  If,  therefore,  upon  a  total  valu- 
ation of  $766,  made  up  ofJS'iver's  real  estate  and  outhouse,  $600, 
and  Perigo's  personal  property  and  "  occupation, "  $166,  a  levy 
for  school  purposes  were  made,  amounting  to  $17.77,  for  the 
school  year  of  1867,  it  is  arithmetically  certain  that  $13.92 
represented  the  real  estate  and  outhouse  which  were  owned  and 
occupied  by  Niver  lohen  the  tax  was  laid^  and  $3.85  represented 
the  personal  propertv  and  "occupation"  of  Perisho  when  the 
valuation  was  fixed  by  the  commissioners.  In  Wells  v.  Smth 
et  al.  5  P.  F.  Smith,  159,  it  was  held,  that  "  the  taxable  or  his 
property  is  assessed  when  the  assessor  has  returned  his  list  of 
property  and  valuation  and  the  commissioners  have  appor- 
tioned the  rate  per  cent,  on  the  several  townships."  But  this 
applies  only  to  unseated  lands,  which,  as  such^  are  made  debtor 
for  the  taxes.  It  does  not  apply  to  seated  lands  and  personal 
property,  which  may  be  subsequently  rated  with  the  township 
taxes  by  the  proper  township  oflBlcers.  And  herein  it  is  proper 
to  observe,  that  an  "  assessment,"  as  made  by  township  assessors 
and  subsequently  supervised  and  corrected  by  the  county  com- 
missioners, is  not,  for  all  purposes,  a  levy  of  taxes.  That  assess- 
ment is  a  valuation  of  property  for  the  purpose  of  fixing  the  pro- 
portion which  each  man  shall  pay ;  while  a  levy  is  tne  act  of 
imposing  such  proportion  thus  fixea,  that  the  same  be  collected 
for  public  use.  The  latter,  so  far  as  relates  to  township  taxes, 
is  necessarily  subsequent  to  the  former. 

In  disposing  of  the  present  case,  we  do  not  assume  "  to  ap- 

Eortion  the  taxes  on  reat  estate  among  the  different  persons  who 
ave  become  owners  of  it  during  the  year."  On  the  contrary, 
we  leave  the  real  estate  taxes  where  Shaw  v.  Quinn  left  them,  to 
be  collected  as  in  Henry  v.  Horstick  ;  but  the  school  taxes  we 
apportion  upon  the  basis  of  the  ownership  of  the  property  on 
which  they  were  levied.  If  this  can  be  aone  with  certainty, 
then  justice  requires  it  should  be  done.  It  is  a  maxim  of  the 
law  "  That  is  certain  which  can  be  made  certain."  The  arith- 
metical formula  before  indicated,  reaches  that  result.   Judgment 
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is  here  ordered  to  be  entered  in  the  case  stated,  in  favor  of 
the  plaintiff  and  against  the  defendant  for  $25.43,  being  for  the 
whole  amount  of  the  State  and  county  taxes,  and  the  proper 
proportionate  amount  of  the  school  taxes,  with  interest  on  the 
sums,  respectively,  from  their  several  times  of  paymcat  to  this 
date. 

8.  S.  Winc?hesterj  Esq.j  for  plaintiff. 

W.  G.  Ward,  Esq.^  for  defendant. 

[Legid  QtiMtte,  May  20,  un.  Vol.  S,  p.  IflS.] 


Court  of  Common  Pleas,  Luzerne  County, 

In  EquiTT. 


SYERETT  ▼.  STEELE  et  aL 

1.  The  capital  stock  of  national  banks  U  liable  to  taxation  for  oonnty  pnrpoaaa. 

S.  The  exemption  of  mort^Kes,  Judgmenta,  and  other  modes  of  moneyed  iovestment 

tn  particular  conntiea,  they  being  taxable  throughout  the  State  genenlly»  does  not 

relieve  national  bank  stock  from  couoty  taxation. 
8.  It  is  liable  to  assessment  at  its  actual  or  current  yalne. 

Opinion  by  E.  L.  Daka,  Add.  L.  J. 

The  plaintiff  complains  that  one  hundred  and  fifty  shares 
owned  by  him  of  the  capital  stock  of  the  Second  National  Bank 
of  Wilkea-Barre,  of  the  par  value  of  $15,700,  were  assessed  on 
or  about  the  5th  of  March,  1870,  at  the  valuation  of  $18,212; 
that  such  assessment  was  without  authority  of  law  and  at  a 
greater  rate  than  was  then  or  is  now  assessed  or  imposed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of  the 
State.  That  the  defendants.  Louder,  Hill  and  Bailey,  as  com- 
missioners of  Luzerne  county,  have  levied  upon  the  aforesaid 
valuation,  a  county  tax  of  eight  mills  upon  the  dollar,  for  the  year 
1870,  and  have  placed  in  the  hands  of  John  Steele,  the  other  de- 
fendant, a  duplicate  with  a  warrant  attached  for  the  collection 
of  this  tax,  who  threatens,  if  payment  be  not  made,  to  enforce 
the  same  by  the  sale  of  plaintiffs  stock ;  and  that  under  the  4th 
section  of  the  act  of  Assembly,  of  3  Ist  M«lrch,  1870,  P.  L.  42, 
the  said  Second  National  Bank  of  Wilkes-Barre,  before  the  20th 
of  January,  1871,  elected  to  pay,  and  paid  into  the  State 
treasury,  a  tax  of  one  per  centum  upon  the  par  value  of  all  the 
shares  of  the  said  bank ;  that  the  auditor  general  applied  this 
payment  to  the  taxes  of  1871,  without  consultation  with  said 
bank,  and  that  afterwards  the  audiUn*  general  collected  from 
the  bank,  a  tax  of  three  mills  for  the  year  1870. 

The  prayer  is  for  an  injunction  to  restrain  the  defendants 
from  the  collection  of  said  eight  mills  county  tax. 

The  complaint  is  not,  that  the  valuati<m  of  the  stock  is  above 
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its  "  actual"  QT  "  current"  value,  nor  was  there  any  appeal  to 
to  the  auditor  general  under  the  first  section  of  the  act  of  2d 
April,  1868,  P.  jl..  56. 

The  assessment  being  charged  as  made  on  or  about  the  5th 
of  March,  1870,  whilst  the  act  under  which  plaintiff  assumes  it 
was  done,  having  been  approved  on  the  Slst  of  March,  1870,  it 
is  contended  that  the  valuation  and  assessment  were  made  before 
the  passage  of  the  act,  and  were  without  authority  of  law. 

The  duplicate  and  warrant  as  appears  bv  statement  in  writ- 
ing shown,  was  placed  in  the  hands  of  the  collector  in  May,  1870% 

But  the  appointment  of  the  assessor  was  authorized  and 
made  under  the  2d  and  4th  sections  of  the  act  of  12th  May, 
1867,  P.  L.  75,  and  in  that  act  and  in  other  legislation  prior  to 
5th  March,  1870,  are  contained  authority  and  direction  for  his 
action.  The  act  of  1870  although  the  latest  etfort  of  the  Legis- 
lature to  subject  the  large  amount  of  capital  invested  in  national 
bank  stock  to  a  share  in  the  general  burden  borne  by  other 
property,  is  not  an  isolated  enactment,  but  is  part  of  a  system. 

It  was  held  in  Mintzer  v.  Montgomery  County^  4  P.  F.  Smith, 
139,  that  the  32d  section  of  the  act  of  29th  of  April,  1844,  P.  D. 
949,  §  117,  although  passed  before  national  banks  originated, 
was  intended  to  reach  all  kinds  of  money  investments,  and  that 
shares  of  national  banks  are  liable  to  assessment  and  taxation 
under  this  section,  which  makes  the  subjects  therein  enumera- 
ted taxable  for '^  all  State  and  county  purposes  whatsoever," 
and  for  a  county  no  less  than  for  a  State  tax,  subject  only  to  the 
restriction  of  the  act  of  Congress. 

The  law  requires  the  assessor  within  sixty  days  to  return  his 
assessment  into  the  commissioners'  office.  This  was  done,  the 
valuation  and  assessment  remained  unappealed  from,  and  in 
May,  1870,  after  the  passage  of  the  act  of  Slst.Mjtrch,  1870,  the 
commissioners  levied  this  tax  among  others,  issued  the  duplicate 
and  warrant  attached. 

The  appointment  of  the  assessor  was  authorized,  his  valua- 
tion and  the  assessment  of  the  tax  in  controversy  were  under 
existing  and  competent  statutory  authority,  and  if  the  taxation 
did  not  exceed  the  restriction  imposed  by  Congress,  which  re- 
mains to  be  considered,  was  valid  in  law. 

In  Vaa  Allen  v.  Nolan^  Supt  Ct.  TJ.  S.,  5th  Am.  Law  Reg. 
609,  it  is  settled  that  the  act  of  Congress  of  3d  June,  1861,  au- 
thorizes the  taxation  by  States  of  the  shares  in  the  national 
banks,  subject  to  the  limitation  contained  therein. 

In  Mintzer  v.  MorUgomery  County^  already  cited,  and  which 
was  decided  in  1867,  a  three  mill  tax  for  State  purposes,  as^ 
aessed  on  shares  of  the  National  Bank  of  Pottstown  was  sus- 
tained, and  the  stock  of  national  banks  declared  taxable  for 
State  purposes  in  the  hands  of  stockholders. 
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The  4l8t  section  of  the  act  of  Congrrcss  of  June  3d,  1864, 
under  which  the  foregoing  decision  was  made,  expressly  left 
open  national  bank  shares  to  State  taxation  as  part  of  the  per- 
sonal estate  of  the  holder,  but  subject  to  the  two-fold  restriction, 
1st,  that  the  rate  of  taxation  should  not  exceed  that  assessed 
xvjyoii  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  the  State,  nor  2d,  the  rate  imposed  by  the  State  upon  the 
shares  of  her  own  State  banks. 

The  act  of  Congress  of  10th  February,  1868,  equally  recog- 
nizing State  authority  to  tax  national  banks,  simplitied  the  lim- 
itation of  the  act  of  1864  by  providing  that  "the  Legislature 
of  each  State  may  determine  and  direct  the  manner  and  place 
of  taxing  all  the  shares  of  national  banks  located  within  said 
States,  subject  to  the  restriction,  that  the  tazation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  State  ;^^  the  shares  of  non- 
residents  to  be  taxed  where  the  bank  is  located  and  not  else- 
where.   U.  S.  Stat,  at  Large,  1868,  p.  84. 

The  latter  clause  of  the  restriction  in  the  act  of  1864,  making 
the  rate  of  State  taxation  of  State  banks  one  of  the  tests  is  thus 
omitted  in  the  act  of  1868.  This  modification  does  not  affect 
the  force  of  the  decision  cited,  that  shares  of  stock  in  national 
banks  are  subject  to  the  three  mill  tax  for  State  purposes,  which 
is  the  present  measure  and  limit  of  State  taxation  of  mortgages, 
money  at  interest  and  other  moneyed  capital  of  the  citizens. 

Are  national  bank  shares  also  subject  to  taxation  for  county 
purposes  and  at  the  rate  of  taxation  levied  in  this  case? 

The  plaintiff's  bill  discloses  the  fact  that  a  State  tax  of  three 
mills  for  the  year  1870  was  assessed  and  has  been  paid.  This 
we  have  seen  was  warranted  by  the  act  of  Aseemoly  of  1844, 
and  not  forbidden  by  the  act  of  Congress.  But  the  act  of  1844, 
which  has  been  construed  to  include  and  prospectively  author- 
ize  the  taxation  of  national  bank  shares,  authorizes  their  taxa- 
tion for  county  as  well  as  for  State  purposes. 

The  several  items  of  property  comprised  and  specified  in  the 
82d  section  it  is  declared  "shall  be  valued  and  assessed  and 
subject  to  taxation  for  the  purposes,  in  this  act  mentioned  and 
for  all  State  and  county  purposes  whatsoever."  Prior  to  and 
irrespective  of  the  act  of  1870,  these  shares  were  taxable  for  all 
State  and  county  purposes ;  as  and  wherever  a  national  bank 
was  created,  its  shares  of  stock  encountered  this  liability.  The 
act  of  Congress  makes  no  discrimination  between  taxes  tor  State 
•  and  county  purposes,  but  authorizes  taxation  for  either  and  for 
both  purposes,  provided  the  rate  does  not  exceed  the  prescribed 
limit. 

The  act  of  Assembly  of  22d  December,  1869,  P.  L.  of  1870, 
p.  1578,  authorized  a  tax  by  the  State  of  one  per  eont.^  which 
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was  declared  in  Pldsh  v.  Hartranft^  at  Nisi  Prius,  2  Leg.  Gaz- 
ette, 77,  March  11th,  1870  {ante^  p.  46 — Editor),  to  transcend  the 
limit  fixed  by  Congress. 

The  act  of  1870,  on  the  contrary,  declares  them  taxable  for 
State  puiposes  at  the  rate  of  three  mills,  and  for  county,  school, 
muiycipal  and  local  purposes  at  the  same  rate  as  now  is  or  may 
hereafter  be  assessed  on  other  moneyed  capital  in  the  hands  of 
individuals. 

So  long  as  three  mills  on  the  dollar  continue,  to  be  the  rate 
at  which  moneyed  capital  in  the  hands  of  individual  citizens  is 
taxed  for  State  purposes,  the  act  of  1870  conforms  to  the  author- 
ity and  restriction  in  the  acts  of  Congress  contained,  and  to  the 
construction  given  by  the  courts.  Ii  other  moneyed  capital  of 
the  citizen  is  not  taxable  for  county  and  local  purposes,  the 
act  authorizes  none  for  bank  stock ;  if  taxable  for  any  or  all, 
to  that  extent  bank  stocks  are  taxable.  This  is  in  literal  ac- 
cordance with  the  law  of  Congress. 

It  is  not  averred  in  the  bill  that  the  tax  of  eight  mill&  upon 
the  dollar  ia  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital.  Tbe  valuation  by  the  assessor,  to  near  three 
thousand  dollars  above  the  par  value,  we  understand  to  be  the 
burden  of  the  complaint,  although  no  appeal  was  taken  and  the 
tax  of  three  mills  was  paid  upon  the  valuation  returned.  "We 
must  therefore  assume  that  other  taxable  moneyed  capital  of 
individual  citizens  was  taxed  at  the  same  or  no  less  a  rate,  and 
if  so  taxed  and  so  taxable  under  State  legislation,  a  like  tax 
on  the  plaintift*'s  stock  is  permissible. 

Whilst  in  addition  to  the  right  of  appeal,  relief  may  and 
should  be  afforded  by  the  courts  against  excessive  valuation  of 
stock,  yet  it  is  the  rate  at  which  other  taxable  moneyed  capital 
is  assessed  rather  than  the  valuation,  which  Congress  has 
adopted  afi  the  limitation  and  means  of  securing  this  species  of 
property  against  unfriendly  and  excessive  taxation. 

The  limitation  to  be  available  as  a  standard  must  be  of  gen- 
eral application ;  the  rate  is  to  be  no  greater  than  that  assessed 
on  other  moneyed  capital :  not  greater  merely  than  is  assessed 
upon  some  exceptional  species  of  capital  or  form  of  investment, 
or  upon  some  specific  varieties  of  moneyed  capital  in  the  hands 
of  citizens  of  some  one  or  more  counties  of  the  State,  as  dis- 
tinguished from  the  capital  and  the  citizens  of  the  State  at 
large. 

The  general  tax  law  subjects  all  the  moneyed  capital  of  the 
citizen  to  county  taxation :  the  language  is  comprehensive,  the 
leading  intent,'  says  Judge  Agnew,  in  Mintzer  v.  County  of 
Montgomery^  4  P.  F.  Smith,  140,  seems  to  be  to  reach  money  in 
everv  form  of  investment.  The  exemption  in  order  to  promote 
the  improvement  of  real  estate,  in  certain  counties,  including 
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Luzerne,  of  mortrages,  judgments,  reeogoizanceB  and  moneys 
owing  upon  articles  of  agreement  fotr  the  sale  of  real  estate,  so 
long  as  monej^ed  capital  generally,  and  investments  on  interest 
whether  within  or  without  the  btate  are  taxable,  cannot  affect 
the  question;  certainly  not  in  the  other  counties  of  the  State, 
for  there  without  exception  the  moneyed  capital  of  their 
citizens  is  taxed;  nor  snould  it  within  the  special  districts 
where  partial  exemption  exists,  for  there  it  is  generally  and  in 
the  main  taxable. 

The  act  of  Congress  cannot  be  evaded  by  a  colorable  taxing 
of  a  single  or  of  unimportant  items  leaving  the  ^reat  mass 
exempt;  the  generality  constitutes  the  moneyed  capital  named 
in  the  act. 

The  manifest  intent  was  whilst  protecting  the  stock  against 
undue  taxation,  to  leave  it  clearly  subject  to  its  {air  share  of 
the  public  burden,  and  construction  should  fitvor,  not  defeat 
such  intent. 

FihUlly,  did  the  election  to  pay,  and  the  payment  to  the 
State  in  January,  1871,  and  before  the  20th,  a  tax  of  one  per 
centum,  applied  by  the  auditor  general  to  the  year  1871,  and 
the  subsequent  payment  of  a  State  tax  of  three  mills  for  the 
year  1870,  defeat  the  right  of  the  defendants  to  levy  and  collect 
a  county  tax  for  the  year  1870  ? 

The  KTurth  section  of  the  act  of  1870  provided  that  in  case 
any  bank  shall  elect  to  collect  annually  from  the  shareholders  a 
tax  of  one  per  centum  upon  the  par  value  of  all  the  shares,  and 

Say  the  same  into  the  treasury  on  or  before  the  20th  day  of 
anuary  in  every  year,  the  said  share,  capital  and  profits  shall 
be  exempt  from  all  other  taxation  under  the  laws  of  the 
commonwealth. 

If  the  views  hereinbefore  contained  are  correct,  the  plaintiff's 
shares  of  stocks  were  liable  to  a  county  tax  for  1870 ;  the  tax 
was  duly  levied  and  has  not  been  paid. 

The  bank  did  not,  so  far  as  the  bill  discloses,  elect  as  to  the 
taxes  of  1870,  nor  did  it  direct  the  application  of  the  moneys 
I^aid,  to  the  discharge  of  its  liability  for  the  year  1870.  The 
election  and  payment  at  the  proper  time  under  the  act  for  the 
year  1871,  were  without  notice  to  the  State,  that  either  the 
election  or  payment  related  to  the  year  1870,  and  aft^r  the 
money  had  been  received  and  applied  and  the  liability  to  taxa- 
tion for  1871  was  discharged,  the  bank  in  recognition  of  a 
liability  remaining  for  the  year  1870,  paid  the  three  mills  State 
tax,  but  left  the  county  tax  unpaid. 

It  is  ur^ed  that  this  does  not  affect  the  present  question. 
That  individual  stockholders  are  not  to  be  prejudiced  by  the 
action  of  the  bank. 

But  the  State  treats  with  the  bank  in  its  corporate  organiza- 
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lion,  not  with  individual  stockholders.  The  offer  is  ^^  in  case 
any  bank  shall  elect/'  etc.  The  stockholders  can  only  elect  and 
pa^  through  their  corporate  offices,  and  having  done  so,  are 
afiected  bj  the  liabilities  incurred  through,  as  well  as  the 
benefits  resulting  from  such  action. 

The  bill  does  not  aver  that  the  auditor  general  erred  in  his 
application  of  the  election  and  credit,  nor  tnat  the  bank  now 
wishes  them  or  either  of  them  referred  to  the  year  1870. 

Upon  the  whole  case  our  conclusion  is  adverse  to  the  plaintiff, 
and  the  questions  involved  having  by  consent  been  argued  and 
submitted  for  the  opinion  of  the  court,  upon  consideration,  the 
special  injunction,  heretofore  awarded  is  dissolved  and  the  bill 
dismissed  at  the  cost  of  the  plaintiff. 

[I^gal  OMette,  Sept.  29, 1871,  VoL  a,  p.  808.] 


TWELFTH  JUDICIAL  DISTEICT. 
Composed  of  the  counties  of  Dauphin  and  Lebanon* 


Orphans*  Court, 

MAIER'B  ESTATE. 

1.  Where  the  widow  elects  to  take  nnder  a  will,  wliicfa  bequeaths  the  personal 
Droperty  eqaally  to  her  and  to  a  le^tee,  and  the  whole  of  which  is  assessed  at 
$207.46,  she  cannot  claim  to  have  three  handred  dollars  out  of  her  husband's  estate. 

S.  The  notice  of  her  claim  wonld  he  too  late  if  made  after  the  appraisement. 

In  the  matter  of  Christian  Maier's  estate. 

Sur  application  of  widow  for  an  appraisement,  &c 

Opinion  by  Pbaeson,  P.  J. 

A  rule  was  obtained  by  John  C.  Maier,  a  legatee  and  one  of 
the  executors  of  Christian  Maier,  deceased,  upon  his  widow, 
iElebecca  Maier,  to  appear  and  show  cause  why  she  should  not 
elect  to  take  or  refuse  to  take  under  the  will,  and  also  why  the 
three  hundred  dollars'  worth  of  the  personal  efiects,  claimed  by 
her  under  the  5th  section  of  the  act  of  the  14th  of  April,  1851<» 
should  not  be  distributed  to  the  devisees  under  the  will  of  said 
Christian  Maier.  On  the  return  of  the  rule,  the  widow  came 
into  court,  b^  her  attorney,  and  agreed  to  accept  under  the  will, 
but  also  claimed  to  have  three  hundred  dollars  out  of  her  late 
husband's  estate  under  the  act  of  Assembly.  On  hearing  the 
case,  the  following  facts  were  established.  Christian  Maier,  on 
the  25th  day  of  July,  1851,  made  his  last  will,  which  was  ad- 
mitted to  probate  on  the  81st  of  the  same  month,  wherdl>y  he 
bequeathed,  inter  alia^  to  his  wife  Catharine  one-half  his  per- 
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Bonal  property,  and  to  his  son  John  C.  the  other  half,  making 
the  latter  one  of  his  executors.  On  the  22d  day  of  August,  186f, 
appraisers  were  selected,  who  on  the  same  day  appraised  all  the 
personal  eiFectfl  of  the  deceased  at  $207.46,  which  was  duly  re-  ' 
turned  into  the  register's  office  and  filed  on  that  day^  On  the 
14th  of  September,  the  widow  had  a  notice  served  on  the  exe- 
cutors that  she  claimed  $300  under  the  exemption  law,  and 
requiring  them  to  appraise  personal  property  for  her  to  that 
amount,  and  if  there  was  not  sufficient,  claiming  the  residue 
out  of  the  real  estate.  The  first  question  for  our  consideration 
is,  was  the  notice  in  time?  By  the  act  of  the  14th  April,  1851, 
the  property  about  to  be  taken  by  a  widow  for  the  use  of  her- 
self and  family  must  be  appraised  in  the  manner  directed  by 
the  act  of  the  9th  of  April,  1849.  But  by  a  later  statute  passed 
April  8th,  1859,  Pamphlet  Laws,  page  425,  it  is  provided  that 
the  appraisers  of  the  other  personal  property  shall  appraise  and 
set  apart  that  intended  for  the  use  of  tne  widow  and  children. 
The  widow  in  the  present  case  should,  therefore,  have  given 
notice  to  the  executors  that  she  desired  to  have  the  $300  worth 
of  property  appraised  and  set  apart  before  the  appraisement  of 
the  decedent's  personal  property  took  place  and  was  completed. 
It  is  well  established  that  the  debtor  who  claims  the  exemp- 
tion must  give  notice  before  an  inquisition  is  held  on  real  estate, 
see  4  Harris,  300,  6  Harris,  807,  or  where  none  is  required,  as 
in  sales  on  mechanics'  liens,  before  advertisement,  9  Harris,  210, 
and  this  is  applied  to  the  sale  of  personal  property  in  Gilleland 
V.  Rhoads^  10  Casey,  187,  at  p.  190,  Jud^e  Woodward  says: 
"  The  time  for  demanding  the  exemption  is  at  the  levy,  or  at 
latest  before  the  ddvertisement  of  the  sale^  unless  absence  or  other 
good  cause  be  shown  to  excuse  the  delay."  And  in  Davis's 
Appeal^  same  book,  p.  256,  it  is  said  the  right  of  a  widow  to 
claim  the  exemption  is  a  personal  privilege  which  she  may 
waive,  and  is  waived  entirely  by  neglecting .  to  demand  an 
appraisement  at  the  proper  time.  Now,  as  we  conceive,  the 
proper  time  for  this  widow  to  claim  the  exemption  was  when 
her  husband's  personal  property  was  about  to  be  appraised,  as  re- 
quired by  law,  and  before  that  appraisement  was  completed  and 
returned  to  the  proper  office.  If  not  done  before,  she  is  too  late, 
as  the  same  reason  which  applies  to  cases  of  sales  by  a  constable 
or  sheriif  will  to  this — increased  trouble  and  expense.  There  is 
no  reason  why  the  executors  should  be  required  to  again  con- 
vene the  appraisers  and  incur  the  expense  of  a  second  appraise- 
ment of  the  same  identical  propertv  already  valued  and  re- 
turned. It  is  contended  that  the  widow  was  not  aware  of  her 
rights,  and  should  not  be  cut  out  on  account  of  the  small  ex- 
pense of  a  reappraisement ;  that  she  has  a  strong  equitable 
claim  for  relief.    In  our  opinion  the  widow  does  not  come  into 
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court  with  one  particle  of  equity,  and  we  are  strongly  inclined 
to  believe  that  sne  is  precluded' by  another  legal  principle  inde- 
pendent of  her  neglect  to  demand  an  appraisement  at  the  proper 
time.     Her  husband  had  personal  property  worth  but  $207.46, 
one-half  of  which  he  bequeathed  to  his  wife,  the  other  half  to 
his  only  son.     The  widow  has  elected  to  take  under  that  will, 
no  doubt  on  account  of  the  legacy  of  fifty  dollars  a  year  required 
to  be  paid  her  by  the  son  cluring  life.     She  now  attempts  to 
defeat  the  effect  of  the  bequest  of  personal  property  by  taking 
the  whole  <of  it  as  an  exemption.   She  cannot  be  thus  permitted 
to  take  the  advantage  of  the  other  legatee.     It  is  allowing  her 
to  enjoy  the  benefits  of  the  will  and  get  clear  of  any  burdens 
imposed,  at  the  same  time  defeating  the  just  expectations  of 
the  other  legatee.     There  is  no  other  property  for  this  bequest 
to  operate  upon,  yet  with  a  knowledge  of  that  fact  she  accepts 
the  benefits  conferred  by  the  will.     In  the  argument  still  more 
is  claimed  for  her,  that  she  shall  not  be  required  to  take  the 
whole  of  the  personal  property  towards  paying  her  the  $300, 
as  one-half  is  her  own  already  bv  the  will,  but  that  she  can 
take  merely  that  part  bequeathed  to  the  son,  and  obtain  the 
residue  out  of  the  real  estate  of  the  decedent.  This  we  conceive 
would  be  still  more  inequitable.     She  cannot  make  good  her 
own  legacy  under  the  will,  and  defeat  the  other  legatee.     By 
accepting  under  the  will,  as  this  estate  is  situated,  we  are  of 
the  opinion  that  the  widow  is  estopped  from  claiming  the  $300, 
under  the  exemption  laws.    There  is  another  reason  why  she 
has  no  equity :  the  son  was  living  with  his  father,  constituting 
a  portion  of  his  family  at  the  time  of  his  death,  and  thus  pre- 
senting an  eaual  claim  with  the  widow  to  the  possession  of 
three  Eundrea  dollars  worth  of  property.     The  widow,  by  law, 
takes  for  the  use  of  herself  and  family,  yet  we  all  know  that 
the  effect  of  the  law  has  been  to  give  her  entire  control  over 
the  personal  effects  to  the  value  of  $300  appraised  and  set  apart 
for  her,  and  where  monejr  has  been  paid  out  of  real  estate  she 
has  been  enabled  to  put  it  in  her  pocket  to  the  entire  exclusion 
of  the  heirs  at  law.    This  has  often  effected  great  injustice,  and 
probably  calls  for  some  legislative  remedy  to  secure  the  future 
rights  of  the  children,  especially  as  it  often  occurs,  as  here,  that 
the  widow  is  a  step-mother.    The  law  intends  that  each  shall 
have  an  equal  right  in  the  property,  and  the  widow  is  only 
authorized  to  take  "  for  the  use  of  herself  and  her  family y"  yet  she 
too  otten  takes  for  her  own  exclusive  benefit.     In  the  present 
case  John  C.  Maier,  in  his  petition,  asks  that  his  step-mother 
shall  be  required  to  hold  the  property,  if  granted  to  her,  for 
their  mutual  benefit.    This  is  no  more  than  equitable,  yet  it  is 
a  matter  that  we  have  no  power  to  order.     When  the  appraise^ 
ment  is  made  and  approved,  the  court  has  lost  all  further  oon- 
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the  claim  of  title,  there  was  ampile  teetimony  that  the  relation 
of  landlord  and  tenant  existed.  The  finding  of  the  alderman 
sets  out  that  the  plaintiff  was  the  owner  of  the  land  ;  that  the 
defendant  was' a  tenant  from  year  to  year  at  a  rent  of  fifty  dol- 
lars per  annum,  and  that  he  paid  the  rent  of  fifty  dollars  per 
annum  to  the  plaintiff  from  J  une  29th,  1869,  to  January  1st, 
1870.  If,  therefore,  the  facts  of  the  defendant's  affidavit  would 
eBtablish  a  title  adverse  to  the  lessor's  title,  he  is  precluded  from 
pleading  them,  inasmuch  as  they  do  not  bring  him  within  any 
of  the  contingencies  in  which  he  may  antagonize  his  landlord's 
title. 

The  exceptions  are  overruled  and  the  judgment  affirmed. 


Court  of  Common  Picas,  Philadelphia  County. 


NIFPBS  V.  KIRK. 

1.  After  a  judgment  entered  by  an  alderman  for  $14.48,  and  the  payment  to  him  of 
said  amount  and  costs,  be  cannot  afterwards  open  the  Jnd^rment  and  rehear  the 
canse  npon  the  ground  that  there  was  a  clerical  error  in  entering  it. 

2.  lu  proceedings  lor  the  collection  of  money,  aldermen  derive  their  whole  authority 
flrom  acts  of  Assembly  $  whatever  Is  not  therein  contained  for  them  to  do,  they  are 
prohibited  from  doing. 

Sur  certiorari. 

Opinion  by  Finlktter,  J.    Delivered  September  80th,  1871. 

The  record  of  the  alderman  recites :  "And  now,  April  8  th, 
at  8  p.  M.,  plaintiff  appeal's  and  claims  $14.43  *  *  *  where- 
upon judgment  publicly  against  the  defendant  for  $14.43. 
April  8th,  defendant  appears;  same  day  transcript  for  de- 
fendant. April  27th,  G.  W.  Wollastoa  paid  $14.43  and  costs. 
May  26th,  plaintiff  takes  a  rule  on  defendant  to  show  cause,  if 
any  he  has,  why  the  judgment  entered  in  this  case  by  mistake 
should  not  be  opened  and  the  error  in  the  entry  thereof  cor- 
rected." 

Against  the  protest  of  the  defendant  the  alderman  made  this 
rule  absolute ;  opened  the  judgment ;  heard  the  plaintiff  anew 
and  finally  entered  the  judgment  against  the  defendant  for 
$64.68.  All  this  was  done  I^cause  the  alderman  alWes  that 
the  original  entry  of  judgment  for  $14.43,  was  a  "clerical  error." 
It  is  not  easy  to  see  from  an  inspection  of  the  record  how  this 
entry  could  be  a  "clerical  error,"  inasmuch  as  it  therein  appears 
that  the  plaintiff  claimed  only  $14.43.  Again,  if  a  clerical 
error,  why  was  it  not  corrected,  or  at  least  noticed,  when  the 
transcript  was  given  to  the  defendant,  or  when  the  defendant 
paid  the  judgment  and  entry  thereof  was  made  upon  the  record  ? 
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trol  over  the  property,  they  must  scramble  for  it  as  best  they 
can.  It  is  an. additional  reason  why  the  widow  has  presented 
no  claim  for  equitable  relief  against  her  own  neglect  in  failing 
to  make  the  demand  for  an  appraisement  in  time.  The  widow's 
claim  for  an  appraisement  of  three  hundred  dollars*  worth  of 
the  property  of  the  deceased  under  the  exemption  laws  is  re- 
fused, and  It  is  ordered  that  the  effects  appraised  be  brought 
into  the  usual  course  of  administration  and  distribution  under 
the  will  of  the  decedent 

[Legia  GftMtte,  Oot  1, 1M0,  VoL  1,  pu  IQV.] 


Orphans*  Court,  Dauphin   County. 


PARTHIMER'S  ESTATB.      . 

. 

1.  Where  a  deeedent  had  promised  his  eons  to  make  them  a  gtft  of  ceitatn  bonds, 
Bome  six  or  seveii  years  before  his  death,  but  did  not  actually  make  the  gift  until 
nine  days  before  be  died,  and  when  ha  was  probably  in  eTetnmUy  It  wonld  seem  that 
It  was  a  doHoH^  emun  mortU^  and  not  a  gift  imUr  vtoo«,  bnt  which  ever  it  was,  the 
widow  Is  not  entitled  to  have  them  bronijht  into  the  adminlstratioa  account,  and 
to  get  her  third  of  tbem. 

2.  She  is  only  entitled  to  a  distribntlve  share  of  the  personal  property  belonging  to 
her  hnsband  at  the  time  of  his  death,  and  a  donatio  eauta  morftt,  if  valid,  takea 
effect  Arom  the- time  of  the  donation,  and  not  Arom  the  time  of  the  death. 

Bur  exceptions  to  auditor's  report. 

In  the  matter  of  John  Parthimer's  estate. 

Opinion  by  Pearson,  P.  J. 

The  report  of  the  auditor  presents  a  single  question— is  the 
widow  of  John  Parthimer,  deceased,  entitled  to  a  distributive 
share  of  a  bond  given  to  him  by  John  Kendig,  for  five  hundred 
dollars,  and  to  a  like  interest  in  four  hundred  dollars  of  govern* 
ment  securities,  under  the  facts  disclosed  ?  The  auditor  reports 
that  Parthimer,  long  before  his  death,  had  an  arrangement 
with  his  two  sons  to  give  them  these  two  securities  for  the  use 
of  themselves  and  the  other  children ;  that  such  gift  had  often 
been  promised,  as  much  as  six  or  seven  years  Mck^  but  was 
never  carried  into  effect  until  nine  days  before  his  death,  and 
during  his  last  illness,  when  he  was  probably  in  extremis^ 
though  whether  that  was  known  to  himself  does  not  appear. 
He  then  by  writing,  under  his  hand  and  seal,  endorsed  on  the 
bond,  assigned  it  over  in  due  form  to  G.  W.  &  W.  A.  Parthi- 
mer, stating  it  to  be  for  value  received,  and  at  the  same  time 
handed  them  over  the  ordinary  bonds  of  the  United  States, 
amounting  to  $400 ;  both  securities  were  delivered,  and  re> 
mained  in  possession  of  the  sons  until  after  the  father's  death. 
The  bond  of  Kendig  was  afterwards  paid  to  Augustus  Parthi* 
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mer,  the  administrator,  and  the  government  securities  are  still 
held  by  them,  and  both  are  claimed  as  gifts  from  the  father  in 
his  lifetime.  The  auditor  in  his  report  finds  that  the  obliga- 
tions were  gifts  as  claimed,  but  whether  irUer  vivos  or  causa 
mortis^  he  does  not  report.  Exceptions  were  taken  to  the  ac- 
count by  the  widow,  because  the  money  was  not  brought  into 
the  course  of  administration.  If  the  gift  was  valid,  and  passed 
the  title,  the  amount  was  properly  left  out  of  the  administra- 
tion account,  as  it  formed  no  part  of  the  decedent's  estate  at 
the  time  of  his  death,  but  vested  in  the  donees  prior  to  that 
event. 

It  has  every  requisite  to  make  it  a  good  donatio  inter  vivos. 
The  bond  was  formally  assigned  and  delivered,  the  title  to.  the 
instrument  and  right  to  receive  the  money  passed  thereby  to 
the  donee.  The  government  securities  were  handed  over,  with 
proper  words  of  gift,  and  the  interest  therein  vested  at  once. 
Ko  formal  assignment  of  such  obligations  is  ever  made  or  re- 
quired. They  pass  as  money.  See  2  Redfield,  809,  312;  1 
Koper,  p.  85.  No  words  were  used  showing  that  the  donation 
was  conditional,  or  the  instruments  to  be  restored  in  case  John 
Parthimer  recovered.  "We  do  not  know  what  more  could  be 
done  to  make  the  gift  valid,  inter  vivos.  But  it  is  said  that 
every  donation  of  property  must  be  considered  as  causa  mortis^ 
provided  it  is  given  by  a  person  when  sick,  or  in  expectation 
of  death  from  any  cause,  and  the  event  proves  fatal  to  the 
donor.  Such  gifts  of  chattels  are  said  to  be  made  by  a  person 
in  his  last  sickness,  or  in  articudo  mortis^  subject  to  the  implied 
condition  that  if  the  donor  recover,  or  if  the  donee  die  first,  the 
pft  shall  be  void.  See  11  Harris,  63 ;  3  Binney,  870.  We  are 
inclined  to  think  that  the  gift  should  be  treated  as  a  donatio 
causa  mortis^  or  inter  vivos^  according  to  the  intention  of  the 
donor  as  expressed  at  the  time,  or  shown  by  all  of  his  acts ; 
and  the  fact  of  his  not  survivino^  should  not  be  treated  as  con- 
elusive  that  it  was  a  donatio  causa  mortis ;  but  some  of  the 
writers  of  undoubted  authority  speak  of  it  as  a  legal  presump- 
tion in  the  absence  of  any  proof  of  actual  intention.  Some  of 
the  facts  connected  with  this  ^ft  would  indicate  that  it  was 
inter  vivos^  as  agreeing  to  make  it  many  years  before,  when  the 
donor  was  in  good  health.  On  the  other  hand  the  actual  dona- 
tion is  postponed  until  he  is  in  extremis.  Yet  there  was  no  con- 
dition  of  revocation  expressed  in  the  gift.  2  Bedfield,  299. 
On  the  whole,  if  obligea  to  decide  on  the  evidence  submitted, 
we  should  say  that  these  obligations  passed  as  a  donatio  causa 
mortis.  But  as  we  understand  the  law,  the  question  is  imma- 
terial. The  widow  can  only  recover  her  distributive  share  out 
of  the  personal  effects  of  which  her  husband  was  possessed  at 
the  time  of  bis  death,  ^^  remaining  after  paying  his  debts/'  and 
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such  property  as  goes  into  a  course  of  administration.  This,  if 
given  away  in  his  lifetime,  never  went  into  the  hands  of  his 
administration,  for  it  is  clearly  settled  in  the  United  States  by 
various  courts,  our  own  among  the  number,  that  the  donatio 
causa  mortis^  if  valid,  goes  into  effect  from  the  time  of  the  dona- 
tion, not  from  the  death  of  the  donor.  1  Roper,  p.  32 ;  2  Wh. 
17. 

Although  a  sift  causa  mortis  may  be  revoked  during  the 
lifetime  of  the  donor,  it  cannot  be  done  by  will,  as  that  does 
not  go  into  effect  until  after  death.  2  Redfield,  820,  321 ;  2 
Wh.  R.  17 ;  Prac.  in  Chancery,  309  ;  3  Barlow's  Ch.  116  ;  8 
Cavis,  121 ;  2  Gill  &  John.  209 ;  16  Ala.  225. 

The  position  mainly  relied  on  by  the  widow  is,  that  this 
gift  was  in  fraud  of  her  marital  rights,  made  for  the  avowed 

Eurpose  of  cutting  her  out  of  her  distributive  share  of  her 
usband's  personal  effects,  and  to  show  that  such  a  meditated 
deprivation  may  be  avoided  we  are  referred  to  Killinger  v. 
Smithy  6  S;.  &  R  531.  The  principles  settled  in  that  case  have 
always  been  recognized  as  sound,  but  have  they  anv  application 
here  ?  It  must  be  borne  in  mind  that  the  widow  is  entitled  to 
dower  out  of  any  and  all  bonds  whereof  her  husband  was 
seized  at  any  time  during  the  coverture ;  of  which  she  cannot 
lawfully  be  deprived  except  by  her  own  act  or  the  due  oper- 
ation of  law  fairly  enforced,  not  brought  about  by  fraud.  In 
England,  and  most  of  the  States,  she  could  not  be  cut  out  by  a 
judicial  sale,  unless  she  had  herself  executed  the  instrument  of 
deprivation  in  the  mode  prescribed.  In  Pennsylvania,  lands 
were  very  early  made  chattels  for  the  payment  of  debts.  But 
for  more  than  a  century,  the  wife  was  not  considered  as  having 
a  vested  interest  in  her  husband's  personal  property  in  Pennsyl- 
vania. She  could  be  deprived  of  her  distributive  share  therein 
by  will,  until  the  passage  of  the  act  of  April  11th,  1848.  Under 
the  statute  she  must  claim  through  the  administrator,  and  can 
only  demand  distribution  of  what  is  left  in  the  due  course  of 
administration.  The  donees  claim  by  title  paramount.  The 
gift  took  effect  before  death,  and  the  property  did  not  pass  to 
the  administrator.  In  Massachusetts,  where  they  have  a  similar 
statute.  Chief  Justice  Shaw  says,  in  13  Gray,  418,  "  Such  gifts, 
if  confirmed  and  held  good,  do  not  impair  the  rights  of  the 
widow.  Her  right  is  to  the  property  of  which  the  husband 
died  seized  or  possessed.  These  gifts  have  their  full  effect  in 
the  lifetime  of  the  donor."  To  construe  our  statute  otherwise, 
would  be  to  deprive  the  husband  of  control  over  his  personal 
effects  during  the  whole  of  his  married  life,  for  if  he  could  not 
give  away  a  chattel  on  his  death  bed  without  the  consent  of  his 
wife,  he  could  not  do  it  at  any  prior  period.  It  might  in  all 
cases  be  construed  to  have  been  given  in  fraud  of  her  marital 
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rights.  The  statute  should  not  be  considered  as  taking  away 
the  common  law  right  of  control  beyond  its  letter.  It  is  a 
recognized  maxini^  that  statutes  shall  be  construed  as  nearly  in 
consonance  with  the  common  law  as  the  words  will  bear. 

Gifts  of  property  in  fraud  of  creditors  may  always  be  avoided 
by  the  persons  intended  to  be  defrauded ;  but  the  wife  here 
must  claim  through  her  husband,  not  paramount^  as  do  creditors. 
She  can  only  demand  the  effects  where  the  administrator  could 
claim  and  demand  them.  Her  title  is  through  him  to  that, 
which  must  be  brought  into  a  course  of  distribution. 

The  auditor  made  a  proper  disposition  of  the  question,  and 
his  report  must  be  confirmed. 

{Leg^l  Giuette,  Sept.  24, 1809,  Vol.  1,  p.  102.] 


Orphans*  Court,  Dauphin  County. 

SNYDER'S  ESTATB. 

The  iDtereet  of  an  hefr  Id  the  share  sei  apart  for  the  widow,  is  the  same  at  in  the 
other  portioDB  of  the  estate,  and  hence,  when  the  land  of  a  decedent  was  taken  by 
the  heirs  nnder  the  appraisemeot,  and  the  widow's  thirds  charged  npon  the  land, 
upon  her  death  the  estate  of  a  deceased  feme  covert  heir  will  go  to  her  hasband's 
assignee  for  the  life  of  the  hnsband,  and  after  ^^  death  to  her  heirs  at  law. 

In  the  matter  of  the  moneys  charged  as  widow's  thirds  on 
the  real  estate  of  Nicholas  Snyder,  deceased. 

Nicholas  Snyder  died  in  1835,  intestate,  leaving  a  widow  and 
eleven  children,  and  a  large  amount  of  real  estate,  on  which,  in 
1886-7,  proceedings  in  partition  were  had  in  the  Orphans'  Court 
of  Dauphin  County,  and  the  same — except  one  tract  which  was 
sold — ^was  taken  by  heirs  at  the  appraisement,  and  the  widow's 
thirds  was  charged  upon  the  lands — ^according  to  law — prout 
proceedings  in  partition,  recognizances  and  mortgage  of  record, 
in  the  Orphans  Court. 

Hannah,  one  of  the  children  and  heirs  of  said  Nicholas  Snyder, 
intermarried  with  David  P.  Hoffman  before  her  father's  death, 
and  died  in  1845,  leaving  her  husband,  said  David  F.  Hoffman, 
living,  and  issue,  three  children.  In  1846,  said  David  F.  Hoff- 
man, by  an  assignment  in  writing,  recorded  in  Deed  Book  R., 
vol.  2,  p.  202,  conveyed,  or  attempted  to  convey,  his  wife's 
share  to  Thomas  Harper,  prout  said  assignment.  The  widow 
of  Nicholas  Snyder  died  m  1862.  The  share  of  Hannah  has 
been  paid  into  court  under  an  order  granted  for  that  purpose, 
and  is  claimed  on  the  one  hand  by  Hannah's  children,  and  on 
the  other  by  David  F.  Hoffman's  assignees. 

Opinion  by  Pearson,  P.  J. 

Partition  was  made  of  the  real  estate  of  Nicholas  Snyder 
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among  his  widow  and  children  during  the  years  1886  and  7, 
and  a  certain  portion  was  charged  thereon  for  the  widow  dur- 
ing life.  She  died  in  the  year  1862,  and  the  money  is  now  in 
court  for  distribution. 

That  part  thereof  allotted  to  Hannah,  wife  of  David  P.  Hoff- 
man, is  claimed  by  her  children,  and  by  Thomas  Harper,  to 
whom  it  was  assigned  by  her  husband  in  the  year  1846.  Mrs. 
Hoffman  died  in  the  year  1845,  leaving  issue,  and  her  husband 
surviving,  all  of  whom  are  still  living. 

It  is  not  pretended  that  Mrs.  Hoffman  ever  signed  a  writing 
under  the  48th  section  of  the  act  of  1882,  agreeing  that  her 
husband  might  receive  her  distributive  portion  of  her  father's 
estate,  and  the  one  open  question  under  the  •decisions  is,  has 
the  heir  the  same  interest  m  the  share  set  apart  for  the  widow 
of  a  decedent,  that  she  has  in  the  other  portions  of  her  father's 
estate,  arising  from  the  proceeding  in  partition  ?  Every  other 
question  is  settled  by  tne  plain  words  of  the  act  of  1832,  and 
trie  judicial  decisions  thereon. 

U  nder  our  former  statutes  it  was  much  lamented  by  the  judges 
that  they  had  not  the  power  to  secure  a  feme  covert  heir  her 
interest  in  her  ancestor's  estate,  in  cases  where  it  was  turned 
into  nioney  in  making  partition.  See  Yoke  v.  Bametj  1  Binn. 
365 ;  Ftrru  v.  Mliott,  8  S.  &  R  315  ;  same  book,  172,  and  other 
cases.  To  remedy  which  the  framers  of  the  code  made  pro- 
vision in  the  48th  section  of  the  act  of  1832,  that  the  husband 
should  not  receive  his  wife's  portion  paid  in  money  for  owelty, 
or  allotted  in  any  other  manner  in  lieu  of  her  real  estate,  witi. 
out  the  separate  declaration  of  the  wite  in  the  method  therein 
prescribed,  that  she  desired  the  same  to  be  paid  over  to  him.  In 
the  absence  of  such  declaration,  the  Orphans'  Court  would 
require  him  to  give  security  that  such  portion  as  it  should  deem 
proper  must  be  paid  to  her  heirs  after  her  death,  the  same  as  if 
it  had  remained  real  estate,  and  on  his  failure  so  to  do  the  court 
was  authorized  to  place  the  money  in  the  hands  of  trustees,  to 
be  held  for  the  use  of  the  husband  during  life,  and  for  the  wife's 
heirs  after  his  death.  So  strict  has  been  the  construction  of  this 
act,  and  of  the  doings  of  the  parties  under  it,  that  we  find  soon 
after  its  passage  the  Supreme  Court  decided  in  Walter^s  Estate^ 
2  Wharton,  246,  where  a  feme  covert  declared  her  willingness 
for  her  husband  to  receive  her  distributive  share  before  she 
knew  the  exact  amount  thereof,  such  declaration  was  not  valid 
or  binding,  but  might  be  revoked.  And  again,  in  Beyer  v. 
Heesorj  5  W.  &  S.  601,  where  the  declaration  was  made  and 
duly  acknowledged  in  the  lifetime  of  the  wife,  but  was  not 
Jiled  as  required  by  the  statute,  the  writing  was  voidj  and  the 
husband  could  not  receive  the  money.  Taking  it  as  settled  law 
that  the  husband  cannot  obtain  the  money  allotted  to  the  wife 
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for  her  dietribntive  share  in  making  partition  of  her  father's 
estate,  in  what  particular  does  the  portion  set  apart  for  the 
widow  during  her  life,  differ  from  the  fund  distributed  ?  We 
are  unable  to  perceive  that  it  stands  in  any  different  situation. 
If  the  land  itself  is  parted  and  divided  into  as  many  portions 
as  there  are  heirs,  each  must  pay  the  widow  the  sum  charged 
on  it  respectively.  If  one  heir  takes  the  whole  at  a  valuation, 
the  amount  to  be  paid  to  each  heir,  and  the  widow,  is  desig- 
nated ;  but  that  to  be  received  by  the  widow  is  for  life  only, 
after  which  it  goes  to  the  heirs  preciselv  as  it  would  have  gone 
had  it  been  distributed  at  the  time  of  partition — it  must  be 
divided  as  the  land  itself  would  have  been,  and  partition  of  the 
fund  is  only  suspended  during  the  widow's  lifetime.  Whilst 
this  fund  is  in  the  hands  of  the  widow,  it  is  not  treated  as 
money  but  as  land,  of  which  she  is  tenant  in  dower — ^is  in  the 
nature  of  a  rent  charge,  with  like  remedy  by  distress  to  enforce 
payment.  4  Wright,  176-7.  It  is  real,  not  personal  property, 
11  Casey,  189, 190 ;  and  must  be  conveyed  as  other  real  estate, 
S  W.  &  8.  456  ;  can  be  sold  by  the  sheriff  as  the  widow's  estate, 
3  Barr,  69,  and  if  so  sold  as  the  property  of  the  heir,  she  is 
entitled  to  claim  rent  as  other  landlords  out  of  the  purchase- 
money. 

The  distinctive  character  of  the  original  estate  as  dower  is 
kept  up,  although  it  is  land  converted  into  monev  for  a  special 

Snrpose.  The  interest  of  Mrs.  Hoffman,  her  husband  ana  chil- 
ren,  in  the  fund  allotted  to  the  widow  of  !N'icholas  Snyder, 
stands  precisely  as  it  did  at  the  time  of  partition,  and  must  be 
disposed  of  on  her  death,  just  as  it  would  have  been  at  that  time. 
David  F.  Hoffman  was,  before  partition,  tenant  by  curtesy 
in  the  real  estate  belonging  to  his  wife ;  and  under  the  act  of 
Assembly  referred  to,  was  entitled  to  the  money  awarded  to 
her  in  lieu  of  her  share  in  the  land,  on  giving  security  to  the 
satisfaction  of  the  Orphans'  Court,  that  the  amount  thereof 
should  be  paid  to  the  wife,  if  she  survived  him,  or  to  her  heirs 
if  he  survived  her,  the  same  as  if  it  had  been  land ;  or  in  case 
of  his  inability  or  refusal  to  give  the  security,  the  money  must 
be  invested  in  the  hands  of  a  trustee  for  the  use  of  the  husband 
during  life,  and  for  the  wife's  heirs  after  his  death ;  thus  keep- 
ing up  the  curtesy  estate.  No  security  was  ever  ^iven  by  the 
husband,  consequently  neither  he  nor  his  assignee  is  entitled  to 
the  money  in  court,  but  it  must  be  given  over  to  some  trustee, 
to  be  appointed  by  the  Orphans'  Court,  and  placed  at  interest, 
which  must  be  paid  to  Harper  as  assignee  of  Hoffman  during 
the  lifetime  of  the  latter,  and  on  his  death  the  principal  must 
be  distributed  among  the  heirs  at  law  of  his  deceased  wife 
Hannah,  precisely  as  the  land  would  have  gone  had  it  never 
been  converted  into  money. 
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Wg  have  been  referred  to  a  number  of  authorities  by  the 
counsel  of  Mr*  Harper,  to  prove  that  when  land  is  converted 
into  money  under  a  judicial  proceeding  it  must  be  distributed 
ever  afterwards  as  money,  and  no  longer  retains  its  original 
characteristic.  Buch  is  the  case  of  Grider  v.  Grider's  Admin:r^ 
11  S.  &  R  224 ;  Dyer  v.  Comall,  4t  Barr,  859 ;  Evans  v.  The  Com- 
monwealthy  1  Jones,  874 ;  and  PenneVs  Appeal^  8  Harris,  515 ; 
and  many  others  might  have  been  cited  to  the  same  effect.  But 
upon  examination  it  will  be  found  that  none  of  them  have  any 
application  to  the  present  case ;  are  precisely  what  this  would 
have  been  independent  of  the  act  of  1882.  They  are  sales  made 
by  executors,  aaministrators,  guardians,  or  trustees  for  the  pay- 
ment of  debts,  or  maintenance  of  minor  children,  and  none  of 
them  are  conversions  of  land  into  money  by  proceedings  in  par- 
tition, which  is  regulated  by  a  different  statute ;  and  such  was 
the  law  of  this  case  when  Yoke  v.  Bamei^  and  Grider  v.  Grider^s 
Admin'r  was  decided. 

On  the  facts  stated,  the  Orphans'  Court  must  order  the  money 
to  be  invested  in  the  hands  of  a  trustee,  for  the  use  of  Harper 
during  the  life  of  Uoliman,  and  tor  the  heirs  of  Hannah  Hoff- 
man toter  hifi  death. 

[LegiJ  Ottette,  Sept.  8,  iseo,  Vol,  1.  p.  7ft.] 
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CURRY'S  ESTATE. 

1.  The  power  of  the  OrpbaDs'  Court  to  review  Its  decrees  does  not  depend  upon  the 
act  of  October  18th,  1840,  bat  rests  upon  the  power  inherent  in  it  as  a  court  of 
chancery. 

2  Its  Jurisdiction  to  review  its  record  will  only  be  exercised  on  those  grounds  on 
which  a  court  of  chancery  will  support  a  bill  of  review,  to  wit,  on  the  ground  of 
**  error  apparent "  in  law  on  the  face  of  the  record,  aAer  discovered  evideace,  or 
new  matter. 

'8.  When  a  guardian  Is  shown  to  have  received  the  money  of  his  ward,  interest 
is  chargeable  as  of  course  against  him  after  a  proper  time  for  Investment,  and 
hence  where  it  appeared  that  interest  had  not  been  so  charged,  the  rsview  will 
be  granted. 

Sur  petition  for  review  of  decree  of  Orphans*  Court 
Opinion  by  Butler,  P.  J. 

This  is  an  application  for  review  of  the  decree  of  the  Orphans' 
Court,  confirming^  the  administrators'  account 

Under  what  circumstances  ma^  such  an  application  be 
granted  ?    On  this  question  the  decisions  of  the  Supreme  Court 
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are  in  direct  conflict.  In  Emm/s  Estate  we  held  that  the  cir- 
cuxDstances  must  be  such  as  would  justify  a  review  in  a  court  of 
equity.  That  is  to  say,  it  must  appear  that  new  matter  has. 
arisen ;  or  new  proof  been  discovered,  since  the  decree ;  or  that 
"  error  in  law  ^'  nas  been  committed,  and  this  be  shown  by  the 
record.  That  case  was  carried  up,  and  was  affirmed  by  the  Su* 
preme  Court,  in  1866,  but  singularly  was  never  reported.  (It 
IB  known  as  Pennypacker^s  Appeal^  and  is  inserted  after  this 
opinion.) 

In  the  case  before  us  the  petition  sets  out  that  a  large  sum  of 
money  is  credited  to  Ellis  P.  Curry,  for  money  loaned  and 
waees ;  and  that  the  accountants  have  charged  fiftv-two  dollars 
and  fifty  cents,  compensation  for  their  services,  wnile  it  is  be- 
lieved the  money  so  credited  to  Ellis  was  not  due  ;  and  that  the 
administrators  should  not  be  allowed  anything  because  of  their 
unfaithfulness  in  performing  their  duties.  Here  is  no  suggest 
tion  of  new  matter  arisen  or  new  proof  discovered,  since  the- 
decree.  Nor  does  the  record  show  any  error,  either  in  credit- 
ing Ellis  P.  Curry  with  the  amount  allowed  him,  or  in-  dis- 
orbiting  the  administrators  witK  the  sum  retained  for  com- 
pensation. 

The  statement  that  the  petitioners  had  no  knowledge  of  the> 
aocount'being  filed  is  unimportant.  Notice  having  been  given* 
as  required  by  law,  all  persons  are  precluded  from  alleging  ig- 
norance of  the  fact.  If  it  were  otherwise,  the  confirmation  of 
an  account  would  be  little  more  than  an  idle  ceremony,  very 
few  cases  would  be  found  in  which  a  review  might  not  be* 
had. 

The  petition  is  for  these  reasons  dismissed. 

The  following  is  the  case  referred  to  in  the  foregoing 
opinion :  * 

EMERY'S  ESTATE— PENNYPACKBR'S  APPBAJi. 

OpinitMi  by  Butlbr,  P;  J. 

The  complainant  has  presented  a  bill  or  petition,  ft)r  review  of 
the  decree  confirming  the  auditor's  report,  on  the  account  of 
her  guardian.  Her  application  is  resisted  on  the  ground  that 
she  nas  not  shown  a  case  calling  for  the  action  of  the  court. 

What  is  a  proper  case  for  review  in  the  Orphans'  Court  ?  The 
act  of  October  13th,  1840,  is,  in  terms,  confined  to  accounts  of 
executors,  administrators  and  guardians.  And  it  mieht  be 
doubted  whether  it  was  intended  to  apply  to  a  case  like  the 
one  before  U3,  where  litigation  has  taken  place,  and  the  decree 
iiB,  therefore,  not  a  simple  confirmation  of  the  account.  This,, 
however,  is  unimportant.  The  power  of  the  Orphans'  Court  to 
yeview  ita  decrees,  does  not  depend  on  the  act  referred  to.    Long 
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Srior  to  its  passage  such  a  jarisdictioa  existed,  and  this  act 
oes  not  take  it  away.    Brig&s  Appealy  5  Watts,  91 ;  George^s 
Estate^  2  Jones,  260.     Bat  what  circumstances  are  necessary  to 
call  for  its  exercise? 

The  rule  in  chancery  governing  an  application  for  review,  is 
well  understood.  It  must  appear  either  that  a  plain  error  in 
law  has  been  committed  (ana  this  be  shown  by  the  record),  or 
that  new  proof  has  been  discovered ;  or  that  new  matter  has 
since  arisen.  Does  the  same  rule  prevail  in  the  Orphans'  Court  ? 
If  it  does,  no  lawyer  of  experience  can  doubt  that  it  has  been 
greatly  disregarded  in  practice.  Nor  can  it  be  doubted  that 
the  Supreme  Court,  in  time  not  very  long  passed,  has  most 
emphatically  denied  that  it  does.  In  George^ s  Estate^  2  Jones, 
260,  a  bill  was  presented  for  review  of  a  aecree  in  partition. 
One  of  the  heirs  had  sold  his  interest  in  a  pari  of  the  land ;  and 
the  original  petition,  through  inadvertence,  recited  tlifot  he  had 
sold  his  entire  interest  in  the  premises.  The  decree  accordingly 
awarded  the  appraised  value  of  this  interest  to  the  vendee. 
The  heir  had  died  after  making  the  sale,  and  his  share,  so  far 
as  not  disposed  of,  descended  to  his  brothers  and  sisters ;  and 
these  brothers  and  sisters  were  the  original  petitioners  who 
committed  the  error  alluded  to.  Some  time  after  the  decree 
had  been  entered  and  the  proceeding  terminated,  they  applied 
for  review.  Now  here  was  no  "after  discovered  proof;  nor 
"  new  matier  arisen  since  the  decree ;"  nor  any  pretence  of 
"  error  in  law  apparent  on  the  record.'*  The  error  arose  from 
carelessness  of  the  parties  asking  relief  against  it,  . 

It  was  clearly  a  case  in  which  chancery  would  not  have  enter- 
tained the  bill.  And  yet  the  Supreme  Court,  while  acknowl- 
edging this,  granted  the  relief.  The  judge  delivering  the  opin- 
ion said :  "  It  must  be  admitted  that  a  court  of  chancery  would 
not,  in  a  case  like  this,  entertain  »  bill  of  review  ;  for  here  is 
neither  suggestion  of  new  matter  discovered  since  the  decree, 
nor  the  averment  of  error  apparent  on  its  face,  one  of  which  is 
necessary  in  chancery  to  found  such  a  prayer.  But  where  it  is 
shown  that  an  injurious  mistake  exists,  though  in  part  ascrib- 
able  to  the  party  averring  it,  we  do  not  think  the  Orphans' 
Court  ought  to  be  deterred  from  correcting  it  by  the  sole  fact 
that  it  is  not  apparent  on  the  record.  Though  it  has  been 
observed  of  these  courts,  that  in  respect  to  the  limited  objects 
of  their  jurisdiction  and  their  modes  of  proceeding,  they  are 
to  some  extent  to  be  regarded  as  courts  of  equity,  and  a  aispo- 
sition  has  been  manifested  to  mould  their  proceedings  upon  the 
forms  that  pertain  in  chancery,  we  have  never  held  that  they 
are  bound  by  the  same  rigid  rules  of  practice,  or  subject  to  the 
nice  distinctions  in  the  administration  of  their  jurisdiction 
which  time,  and  a  somewhat  subtle  temper  of  a  bygone  age. 
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contributed  to  impress  on  the  older  tribunal/'  And  a  number 
of  cases  are  referred  to  in  support  of  the  position.  Now  this 
is  not  obiier  dicta.  It  is  a  decision  of  the  point — ^a  solemn  adju- 
dication of  the  question  we  are  considering.  I  am  aware  that 
in  HartmarCs  Appeal^  12  Casey,  Judge  Maynard  (whose  views 
seem  to  have  been  adopted  by  the  court  above),  in  a  very  able 
opinion,  makes  an  attempt  to  show  that  chancery  would  have 
entertained  the  bill  in  Creorge^8  Estate.  He  says  if  the  error 
complained  of  did  not  appear  on  the  record,  it  was  the  fault  of 
t\iQ  l^leadings^  and  in  effect,  asserts  that  what  is  said  in  the  opin- 
ion m  that  case  was,  therefore,  unnecessary  to  its  decision,  and 
is  not  to  be  regarded  as  authoritative.  I  cannot  so  understand 
the  case.  No  pleadings  in  the  application  for  review  could 
introduce  into  the  record  of  the  original  case  a  fact  not  already 
there.  But,  says  the  learned  judge,  "  the  deed  from  the  heir 
was  doubtless  recorded."  What  would  this  have  to  do  with 
the  record  in  partition  in  the  Orphans'  Court.  A  proper  refer- 
ence to  it  in  the  original  petition  might  possibly  have  been 
important  in  this  respect.  But  it  was  not  so  referred  to,  nor 
'does  it  anywhere  appear  even  that  the  deed  was  recorded. 
The  Supreme  Court  in  deciding  the  case,  with  the  record 
before  it,  declares  that  the  error  does  not  there  appear^  and  that 
"  chancery  would  not  therefore  ^rant  the  relief.^*  This  certainly 
should  be  regarded  as  conclusive.  I  submit  with  deference, 
that  is  is  impossible  to  explain  this  case  away.  It  settles  the 
question  discussed  by  the  learned  iud^e,^and  now  under  con- 
sideration ;  unless  it  has  been  resolved  to  overrule  and  disre- 
gard it. 

Has  it  been  so  resolved  ?    It  looks  much  like  it 

In  Riddle^ 8  Estate^  7  Harris,  431,  the  court  refers  to  .the  rule 
in  chancery  9ixA  treats  it  as  applicable  to  a  bill  for  review  in  the 
Orphans^  Court  The  judge  says  there  must  be  error  in  law  ap- 
parent on  the  face  of  the  record,  without  further  examination 
of  matters  of  fact ;  or  new  matter  must  have  arisen,  or  new 
proof  been  discovered  since  the  decree. 

In  Bishop* s  Appeal^  2  Casey,  470,  the  same  view  is  stated  and 
the  same  doctrine  announced 

In  RusseWs  Estate^  10  Casey,  258,  this  is  repeated,  and  the 
two  preceding  cases.  Riddle^ s  Estate  and  Bishop's  Appeal^  are 
referred  to  as  ^^establishing  the  doctrine.^^ 

Following  this  comes  Hartman's  Appeal^  12  Casey,  74,  in 
which  the  court  reiterates  what  was  said  in  Riddle's  Estate^  a,n^ 
the  cases  following  it,  to  which  I  have  adverted. 

it  mav  be  urgea  in  answer  that  these  cases,  strictly  consid- 
ered, dia  not  involve  this  question,  and  that  its  discussion  and 
decision  was  therefore  unnecessary  ;  that  in  each  of  them  the 
most  liberal  rule  ever  applied  by  the  Orphans'   Court,  or  sup- 
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poeed  to  prevail  in  that  tribanal,  must  baveprodiiced  the  same 
resalt.  And  this  would  seem  to  be  true.  Yet  an  examination 
of  the  opinions  delivered  in  these  cases  will  not  leave  the  mind 
in  doubt,  in  respect  to  the  conclusion  to  which  the  SuprenM 
Court,  has  come.  George^s  Appeal^  though  not  adverted  to  by 
that  tribunal  in  either  of  the  cases  just  cited,  isvirtuaUt/ovemdecL 

How,  then,  does  the  matter  before  us  stand  7  Has  the  com^ 
plainant  shown  a  case  which  would  induce  chancery  to  grant  a 
review  ?  It  is  not  alleged  that  any  new  matter  has  arisen  since 
the  decree,  nor  that  new  proof  has  been  discovered.  Does  it 
appear  by  the  record  that  an  error  in  law  has  been  committed  ? 
In  ascertaining  this  we  must  look  at  the  whole  record,  includ- 
ing the  auditor's  report,  and  not  simply  at  the  decree,  as  in 
England,  where  all  tne  facts  on  which  it  is  founded  are  reouired 
to  be  stated  on  its  face.  In  examining  the  record  we  £nd  that 
in  April,  1856,  the  complainant  arrived  at  age,  and  that  the  re- 
sponaent  had  in  his  hands,  as  her  guardian  at  that  time,  the  sum 
of  thirty-seven  hundred  and  forty-three  dollars  and  seventy* 
eight  cents ;  that  in  June  following  he  paid  to  her  thirty-one 
hundred  and  ninety-four  dollars,  retaining  five  hundred  and' 
forty^ruine  dollars  and  seventy-eight  cents ;  that  the  ward 
being  then  of  age  the  balance  was  fully  due  her,  and  should 
have  been  paid  ;  that  up  to  the  time  of  the  decree  he  continued 
to  retain  it,  claiming  that  it  belonged  to  himself,  and  appropri- 
ating it  to  his  own  use.  We  further  find  that  the  respondent 
is  treated  by  the  decree  as  if  this  balance  had  become  due  at  the 
time  of  its  date— ^that  the  complainant  is  awarded  the  amount 
which  she  should  have  received  in  1856,  without  interest^  or  anv 
compensation  for  its  detention  during  the  many  years  which 
elapsed  between  that  time  and  the  decree. 

In  ow,  is  this  "error  in  law  ?"  What  is  the  meaning  of  this 
term  ?  I  think  an  examination  of  the  authorities  will  show 
that  it  signifies  an  error  which  deprives  a  suitor  of  his  rights. 
Wherever  it  appears  by  the  recora  that  a  party  is  entitled  to  a 
decree  or  judgment  for  a  particular  thing,  and  it  is  not  awarded 
him,  there  is  "  error  in  law. "  As  before  stated  it  must  be  a 
plain  mistake,  not  a  matter  depending  on  the  exercise  of  judg- 
ment, about  which  diiferent  opinions  might  be  entertained,  but 
what  Lord  Eldon,  in  Perry  v.  Phelps,  17  Ves.,  terms  "  error  ap- 
parent,'' such  as  results  from  oversight  or  inadvertence. 

Then  does  the  record  in  the  case  before  us  show  that  the  com- 
plainant was  entitled  to  have  interest  from  1856,  when  the  money 
should  have  been  paid,  to  the  date  of  the  decree  ?  Was  it  her 
right,  upon  the  facts  thita  exhibited  f  If  not,  the  has  shown  no 
cause  for  review.    If  it  was,  she  has. 

It  is  argued  for  the  respondent,  that  interest  from  a  gnardian 
is  not  of  course,  and  that,  therefore,  without  more  appearing,  it 
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was  not  the  right  of  the  complainant  to  hare  it ;  and  Winter's 
Appeal  J  4  Harris,  is  cited  as  authority  for  this  proposition.  That 
was  an  attempt  to  charge  an  administrator  with  interest  on 
money  from  the  time  of  receiving  it,  without  evidence  that  he 
had  used  it  for  his  own  profit,  or  had  not  applied  it  to  the  pay- 
ment of  debts ;  and  the  court  in  disallowing  it,  said  his  liability 
did  not  follow  from  the  mere  receipt  of  the  money ;  that  he 
might  have  paid  it  out  in  discharge  of  debts,  etc.  I  do  not  con- 
sider what  was  there  said  as  applicable  here.  Where  a  guardian 
is  shown  to  have  received  money  of  his  ward,  interest  is  of 
course^  after  a  proper  time  for  investment,  and  Without  more  ap- 
pearing, always  cnarged.  But  especially  it  is,  of  course,  if  it 
appear  that  tne  guardian  has  applied  the  money  to  his  own  use. 
Here  we  have  a  case  in  which  the  guardian,  when  his  .ward  »r^ 
rived  at  a^,  paid  her  a  part  of  what  was  due,  and  retained  the 
balance,  claiming  it  to  be,  and  treating  it  as  his  own.  The  con- 
clusion that  he  used  it  as  such  necessarily  follows.  If,  there- 
fore, we  treat  him  as  a  guardian  since  the  ward  attained  her 
majority  (and  he  must  ^  so  treated  until  he  settles  with  her 
in  a  manner  satisfactory  to  the  Orphans'  Oourt),  he  is  clearly  re- 
sponsible for  interest.  If  he  was  treated  as  a  common  debtor 
after  making  the  partial  payment  and  obtaining  the  ward's  re- 
lease, he  could  not  escape  liability  for  interest.  Between  debtor 
and  creditor  interest  is  allowed  by  law,  as  a  compensation  for 
detaining  the  debt  after  it  matures. 

It  cannot  be  doubtfed,  that  the  complainant  would  have  been 
allowed  the  interest  which  she  now  claims,  if  counsel  had  not 
inadvertently  overlooked  the  fact  that  the  auditor  had  not 
added  it.  Nor  do  we  see  how  any  possible  iniustice  can  result 
to  the  reapondent  from  allowing  It  \iow. 

Of  the  other  matters  complained  of  in  th^  petition,  we  need 
say  no  more  than  that  they  clearly  do  not  come  within  the  rules 
above  stated,  governing  applications  for  review.    ' 

[Legal  Oaaetfce,  Jsoy.  19, 180B,  Vol.  T,  p.  M«.] 


Court  of  Common  Pleas. 


BERRILL  y.  SURE. 

1.  Wbete  *  «ontrdl6t  for  sale  provides  that  Ito  terms  most  be  accepted  wttUn  a  certain 
time.  6,  g,y  sixty  days,  tbe  time  is  compated  from  the  day  of  Its  date  and  exclnslTe 
of  It. 

9.  There  Is  no  want  of  mataallty  In  snch  a  contract,  wheft  It  Is  aeoepted  both  parties' 
rights  are  vested^  and  either  may  soe* 

Opinion  by  Butlib,  P.  J. 

1.  Wa3  the  plaintiflTs  election  made  in  time  ?  The  offer  of 
sale  bears  date  September  14th,  and  was  to  be  accepted  (if  at 
all)  "  within  sixtj  days  from  the  date*"  K  the  14th  is  included 
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in  the  count,  the  election  caftie  too  late,  otherwise  it  was  in 
time. 

For  the  defendant  it  is  urged  that  this  day  is  to  be  included ; 
and  Pagh  v.  The  Duke  of  Lmls^  Cowper,  725 ;  TTiomas  v.  AffliCy 
4  Han  14 ;  Barber  v.  Chandler^  6  Har.  48 ;  Price  on  Limitations, 
861 ;  and  Marys  v.  Anderson,  12  Har.  272,  are  relied  upon.  But 
Pugh  V.  The  Duke  of  Leeds,  was  upset,  virtually,  by  Lister  v.  6rar- 
land,  15  Ves,  248,  decided  soon  after,  and  since  followed  by 
Webb  V.  Fairrmn,  8  M.  &  W.  473 ;  Young  v.  Higgon,  6  M.  *-  W., 
and  Robinson  v.  Waddington,  18  A.  &  E.  (N.  S.)  753 ;  and  Thomas 
V.  Afflic,  and  Barber  v.  Chandler,  are  overruled  by  Cromdien  v. 
Brink,  5  Casey,  522,  which  is  followed  by  Marks  v.  Bussel,  4 
Wright,  872 ;  while  the  statement  of  Mr.  Price  (Lim.  &  Liena, 
861)  is  unfortunately  based  on  Thomas  v.  Afflic,  and  Barber  v. 
Chandler,  which  he  says  he  thinks  conform  to  the  English  rule ; 
but  he  means  the  rule  of  Pugh  v.  The  Duke  of  Leeds,  since  aban- 
doned. Marys  v.  Anderson  is  inapplicable,  having  been  expressly 
put  (as  is  remarked  in  Cromelien  v.  Brink)  "  on  the  understand- 
ing of  the  country  respecting  the  end  of  a  tenant's  term." 

Cromelien  v.  Brinks  and  Mark  v.  Mussel  (which  seem  to  have 
been  overlooked  by  the  counsel  on  both  sides,  for  they  are  not 
referred  to  in  the  arguments  submitted),  seem  to  us  to  remove 
all  difficulties  in  respect  to  the  point  under  consideration.  In 
the  first  the  opinion  of  Judge  Porter  is  so  lucid  and  so  thorough, 
as  to  afford  a  reasonable  hope  that  we  may  not  again  get  astray 
on  this  most  important  subject. 

In  Lysle  v.  Williams,  15  8.  &  R  135,  Judge  Rodgers  says  that 
^^  when  the  words  from  the  date  are  made  use  to  denote  a  ter- 
minus in  quo  an  immediate  interest  to  pass  the  date  of  the 
instrument  is  inclusive ;  that  a  distinction  is  to  be  taken  be- 
tween a  case  in  which  these  words  are  used  by  way  of  computa- 
tion of  time,  and  when  used  by  way  of  passing  an  interest." 
For  this  he  cites  no  authority ;  and  we  have  not  been  able  to 
find  any  that  is  very  satisfactory.  He  further  says  that  ^^  the 
reason  of  the  rule  is,  that  when  words  of  an  equivocal  meaning 
are  made  use  of,  the  construction  shall  be  most  advantageous 
for  him  in  whose  fskvor  the  instrument  is  made."  We  need  not 
therefore  inquire  into  the  soundness  of  the  rule ;  for  in  the  case 
befoi*e  us  the  construction  most  advantageous  to  the  plaintiff, 
for  whose  benefit  alone  the  condition  was  inserted,  would  ex- 
tend the  time  for  acceptance  as  far  as  possible.  And  no  interest 
vested  until  the  acceptance  came.  It  is  true,  as  the  defendant 
says,  that  the  plaintiff*  might  have  accepted  on  the  day  the 
paper  was  signed;  but  this  is  because  the  time  granted  was 
exclusively  for  his  benefit,  and  he  might  therefore  waive  it. 
The  same  thing  could  not  as  well  have  been  said  in  Cromdien 
V.  Brink  ;  there  the  party  might  have  waived  the  time  allowed 
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him  to  redeem,  and  taken  his  land  back  the  day  it  was  sold ; 
but  still,  as  we  have  seen,  this  dajr  could  not  be  counted  against 
him  when  he  did  not.  The  election  cstme  in  time ;  but  the  de- 
fendant raises  another  question. 

Will  equity  enforce  the  contract?  Certainly  not,  if  the 
rights  of  the  parties  are  wanting  in  mutuality,  as  the  defendant 
asserts.  But  after  the  plaintiff  elected  to  accept,  we  see  no 
want  of  mutuality.  The  paper  of  July  14th,  signed  by  the  de- 
fendant, and  that  of  September  12th,  signed  by  the  plaintiff, 
constitute  the  contract ;  and  upon  it  either  may  sue  at  law  or 
in  equity.^  All  contracts  are  reached  as  this  was — by  an  offer 
on  one  siae  and  an  acceptance  on  the  other.  Sometimes  the 
acceptance  follows  immediately  on  the  offer ;  frequently  it  does 
not,  as  where  the  treaty  is  by  correspondence.  Sometimes  a 
period  is  named  during  which  the  offer  will  continue;  but 
whether  the  acceptance  follow  immediately,  or  come  within  a 
period  granted  for  consideration,  the  result  is  the  same.  In  the 
case  before  us,  time  was  granted  to  consider  the  offer ;  until  it 
was  accepted  there  was  no  contract  of  sale ;  but  after  that  event 
there  was,  and  the  rights  and  remedies  of  the  parties  were 
mutual.  1  Parsons  on  Contracts  (3d  edition),  403-4-5-6,  and 
Fry  on  Specific  Performance  (100  Law  Lib.),  sects.  166,  168, 
173, 181, 183. 

The  counsel  for  the  plaintiff  will  prepare  a  decree  and  sub- 
mit it  to  the  counsel  for  the  defendant,  overruling  the  demurrer. 

[Legal  Gaieue,  Jane  23, 1871,  VoL  3,  p.  196.J 


TWENTY-SLKTH  JUDICIAL  DISTRICT, 

Composed   of    the    Counties  of    Columbia,    Wyoming,    and 

Sullivan. 

Court  of  Common    Pleas. 


COMMONWEALTH  V.  JACOBUS. 

1.  The  baslneM  of  a  barber  in  shaviag;  hU  castomere  on  Sunday  moraine  Is 
'Vorldiy  employment,"  not  excepted  from  the  prohibition  of  the  act  of  8:}d 
April,  1794,  as  "a  work  of  necessity  or  charity." 

8.  m  conTictions  under  that  statue  technical  niceties  are  not  required.  An  adju« 
dication  that  the  defendant  has  forfnUtd  the  amount  of  the  penalty*  imposed 
by  the  statute,  is  sufficient  without  an  order  or  Judgment  tlut  ho  pay  that  sum. 

Certiorari  to  a  justice  of  the  peace. 

Opinion  by  Elwbll,  P.  J.    Delivered  February  8th,  1870. 

The  information  charged  the  defendant,  a  barber  by  occupa- 
tion, with  performing  worldly  omDloyment  or  businesS|  not 
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being  a  work  of  necessity  or  charity,  on  Sunday,  in  ehaving 
and  dressing  the  hair  of  divers  persons  for  hire.  When  the  de- 
fendant appeared  he  admitted  the  facts  as  charged  but  denied 
that  they  constituted  a  violation  of  the  act  of  Assembly.  He 
alleged  there,  as  he  does  now  in  his  exceptions,  that  the  busi- 
ness of  shaving  and  dressing  hair  on  Sunday  is  a  work  of  ne- 
cessity and  not  prohibited  or  punishable  under  the  act  of  22d 
April,  1794. 

The  answer  or  plea  of  the  defendant  was  in  effect  a  demurrer 
to  the  complaint  on  behalf  of  the  Commonwealth,  and  as  ther 
justice  rendered  judgment  against  the  defendant,  thA  question 
is  distinctly  raised  whether,  as  a  matter  of  law,  the  business  of 
a  barber,  without  regard  to  any  particular  or  special  circum* 
stances,  is  excepted  out  of  the  operation  of  the  statute. 

By  the  first  sectiou  of  the  act  of  Assembly  before  cited,  Purd. 
Pig.  924,  it  is  enacted  that  ^^  if  any  person  shall  do  or  perform 
any  worldly  employment  or  business  whatsoever,  on  the  Lord's 
Day,  commonly  called  Sunday,  works  of  necessity  and  charity 
only  excepted,  every  such  person  so  offending,  shall  for  everiF 
such  offience  forfeit  and  pay  four  dollars,  to  be  levied  by  distress, 
Ac.  From  the  operation  of  this  section,  the  Legislature,  in  a 
proviso  exempted  the  dressing  of  victuals,  the  landing  of  pas* 
sengers,  the  ferrying  over  the  water  travellers  with  their  farni^ 
lies,  and  the  deliveir  of  milk  or  other  necessaries  of  life  before 
nine  o'clock  in  the  mrenoon,  and  after  five  o'clock  in  the  aftei^ 
noon. 

The  work  of  the  defendant  is  a  "worldly  employment"  as 
mych  as  that  of  any  tradesman,  artisan  or  mechanic.  It  is  not 
embraced  within  any  of  the  works  enumerated  in  the  proviso, 
and  if  saved  from  the  ban  of  the  statute  it  must  be  oecause 
within  the  protection  afibrded  in  the  body  of  the  act  to  wqAb 
of  hecessity  and  charity. 

It  is  argued  that  as  the  law  does  not  forbid  a  person  to  wash 
and  shave  himself  on  Sunday,  and  thus-  to  prepare  himself  to 
attend  public  worship,  or  otherwise  properly  to  enjoy  the  rest 
and  recuperation  which  it  was  the  purpose  of  the  day  to  give, 
therefore,  another  may  do  it  for  him  without  incurring  the  con- 
demnation of  the  law.  This  view  of  the  law  is  not  sustained 
by  the  authorities.  In  Johnston  v»  The  CammanweaUhj  10  Har- 
ris, 108,  it  was  held^  that  although  a  line  of  public  conveyancea 
running  from  one  point  fo  anotl^r  would  be  a  great  public  ooa- 
vefidence,  ^labling  persons  to  attend  church,  to  visit  Mends,  and 
ride  for  health,  yet  as  the  business  of  conducting  the  line  was  a 
mere  secular  employment,  established  and  maintained  for  private 
gain,  ministering  and  intended  to  n>inister  merely  to  the  eonre* 
nience.  of  the  puuie  for  a  price,  the  driver  of  any  sucb  convey- 
axice  incurred  the  penalty  imposed  by  the  statute. 
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On  page  112  it  is  said  per  Woodward,  J.,  "  the  motives  of  an 
occasional  customer  do  not  determine  the  character  of  a  man's 
business.  Its  character  is  acquired  from  its  general  aspects  and 
from  the  intention  of  the  person  prosecuting  it,  rather  than  from 
those  of  the  person  pcUronizing  it. 

In  Sparhawk  v.  IJnion  Passenger .  Railway^  4  P.  F.  Smith,  401, 
Mr.  Justice  Strong,  at  Nisi  Pnus  held,  "  that  the  necessity  to 
excuse,  must  be  a  necessity  to  him  who  does  the  act.  It  will 
not  avail  to  assert  that  the  act  done  is  a  convenience  or  neces- 
sity to  others. " 

•  it  is  further  contended  by  the  counsel  for  the  defendant,  that 
long  continued  usage  and  customs  of  society  prove  that  the  bu- 
siness of  a  barber  is  by  common  consent  considered  a  necessity 
within  the  meaning  of  the  law.  And  the  forcible  and  exhaus- 
tive arguments  of  Lowrie,  C.  J.,  Commonwealth  v.  Nesbitj  10 
Casey,  398,  are  urged  upon  our  consideration  as  decisive  of  this 
ease.  In  my  judgment  the  points  ruled  in  that  case  and  those 
to  be  decided  here  are  in  no  way  alike.  There  it  was  held  that 
a  hired  servant  without  violation  of  the  act  of  1794,  might  drive 
his  employer's  family  to  church  on  Sunday  in  the  employerVa 
private  carriage — ^while  here  the  defendant  claims  that  he  may 
lawfully  keep  an  open  public  shop  on  Sunday,  shaving  and 
dressing  the  hair  of  whoever  may  come,  whether  his  customers 
intend  to  jgo  to  church  or  not,  and  whether  he  is  entirely  able 
to  shave  himself  or  not.  In  short  without  regard  to  the  neces- 
sity of  the  particular  acts  done  he  claims  the  right  to  exercise 
his  "  ordinary  calling  "  on  Sunday  as  on  other  days.  This  has 
been  forbidden  from  the  earliest  settlement  of  this  Stato,  as  will 
be  seen  by  reference  to  the  statutes  cited  by  Woodward,  J.,  in 
Omit  V.  Commxmwealih,  9  Harris,  426. 

But  we  may  inquire  has  there  been  such  general  and  uniform 
usage  in  re^rd  to  the  employment  under  consideration  as  gives 
interpretation  to  the  law  ?  If  so,  where  shall  we  look  for  the 
evidence  of  it  ? 

In  the  third  exception  to  the  conviction  in  this  case*  it  is 
averred  that  the  justice  erred,  because  the  defendant  closed  his 
shop  at  ten  o'clock  on  Sunday  morning  and  shaved  no  more 
after  that  hour.  This  is  his  rule.  But  there  are  other  barbers 
who  continue  their  labors  until  a  later  hour,  and  some  who  refuse 
to  open  their  shops  on  Sunday.  There  is  not  to  our  knowledge 
any  uniform  rule  or  usage  upon  the  subject.  If  it  is  a  lawful, 
because  a  necessary  work,  there  is  no  reason  why  it  may  not  be 
continued  until  all  customers  are  served. 

But  is  it  a  work  of  necessity  ?  Many  persons  shave  them- 
selves on  that  day,  who  are  shaved  by  a  barber  on  other  days 
of  the  week.  And  not  one  in  ten  of  those  who  shave  on  that 
day  employ  the  services  of  a  barber* 
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This  question  does  not  appear  to  have  been  decided  bj  any 
of  the  Superior  Courts  of  this  State,  but  in  my  judgment  the 
doctrine  of  the  cases  above  cited  goes  far  toTvards  answering  it 
in  the  negative. 

In  England  the  question  was  directly  decided  in  1887  by  the 
House  of  Lords.  Phillips  v.  InneSy  Clark  &  Finnelley  Rep.  234. 
The  Lord  Chancellor  in  delivering  the  opinion  of  the  court 
said  "  the  work  of  shaving  customers  by  a  barber  on  Sunday 
morning  is  not  a  work  of  necessity  nor  is  it  a  work  of  mercy, 
it  is  one  of  mere  convenience"  Lords  Wynford  and  Brougham 
concurred,  the  latter  saying  that  '^  this  is  not  a  work  of  neces- 
sity, or  mercy,  or  charity." 

In  the  progress  of  that  case  to  the  highest  judicial  tribunal, 
the  usages  upon  the  subject,  which  were  much  the  same  in  that 
country  as  here,  were  invoked  in  vain  against  this  construction 
of  the  statute. 

Although  not  bound  by  it  as  authority,  yet  as  this  decision 
is  the  only  one  to  be  found  upon  the  point  in  question,  and 
emanates  from  judges  of  great  learning  and  ability,  and  as  it« 
conclusions  are,  as  I  believe,  in  accordance  with  the  purposes 
for  which  laws  for  securing  the  observance  of  the  Sabbath  were 
imssed,  I  adopt  them  as  applicable  to  the  act  under  which  the 
defendant  was  convicted. 

If  the  closing  of  these  shops  on  Sunday  is  an  inconvenience 
to  the  public,  the  remedy  rests  with  the  Legislature  and  not 
with  the  court. 

In  regard  to  the  objections  to  the  form  of  the  conviction,  it 
is  enou^  to  say  that  in  that  part  particularly  specified  in  the 
assignment  of  errors,  the  justice  has  minutely  pursued  the  pre- 
cedent prescribed  by  the  act.  Purd.  Dig.  810.  It  was  unneces- 
'  sary  for  him  to  incorporate  in  his  adjudication  that  the  defend- 
ant should  pay  the  sum  forfeited.  When  properly  convicted 
of  the  oifence  the  law  required  payment. 

When  the  Legislature  introduced  into  the  4th  section  Siform 
of  conviction,  they  intended  to  guard  against  reversals  for  want 
of  technical  niceties.     Commonwealth  v.  Wdf^  S  S.  &  R  48. 

This  record  contains  all  the  essentials  of  a  valid  conviction 
under  the  act  for  the  prevention  of  vice  and  immorality,  and 
the  proceedings  must  therefore  be  sustained. 

Conviction  affirmed. 

[Legal  GueHe,  Mar.  11, 1870^  VoL  S»  p.  78.] 
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Court  of  Common  Pleas,  Columbia  County, 

In  Equity. 


GORRELL  et  aL  t.  MURPHT  et  al. 

1.  In  eetlmatlng  the  yalne  of  real  estate,  It  Is  the  daty  of  an  assessor,  nndT  the  act 
of  1844,  to  value  coal  breakers,  houses,  and  other  ImproTements,  erected  by 
tenants  under  a  mining  lease,  without  regard  to  whether  they  are  owned  by  the 
landlord  or  the  tenant,  or  whether  as  between  the  landlord  and  the  tenant  they 
are  real  or  personal  estate. 

3.  It  is  the  more  regular  mode  to  yaluo  the  whole  together  as  land ;  but  if  the 
Improvements  only  are  valued  and  assessed  to  the  tenant,  he,  being  liable  by  sta- 
tute to  pay  all  taxes  assessed  during  his  possession  or  occupancy,  has  no  gnronnds 
for  complaint. 

8.  When  the  general  power  to  assess  exists,  the  proper  remedy  for  illegal  taxation  is 
by  appeal  to  whom  appeal  is  required  to  be  taken.  If  no  appeal  be  given,  the  court 
cannot  review  the  Judgment  of  the  taxing  officers. 

4.  If  power  to  make  the  assessments  does  not  exist,  the  person  at^grieved  by  making 
payment  of  the  tax  under  protest,  has  an  adequate  and  complete  remedy  by  action 
at  law  against  the  taxing  officer  for  the  recovery  back  of  ihe  money  paid. 

5.  As  a  general  rule,  mischief  or  damage  is  not  irreparabls  which  admits  of  com- 
pensation in  a  single  action. 

6.  Except  in  a  case  clear  of  aU  doubt,  a  preliminary  injunction  ought  not  to  be 
issued  to  prevent  a  collector  of  taxes  from  obeying  the  mandate  of  his  warrant. 

Motion  for  special  injaDCtion. 

Opinion  by  Elwbll,  P.  J.    Delivered  September  11th,  1871. 

The  bill  of  the  complainants,  in  substance  charges,  that  they, 
as  lessees  of  the  Locust  Mountain  Coal  and  Iron  Company,  have 
erected  upon  the  land  leased,  a  coal  breaker,  dwelling  houses, 
machinery  and  other  improvements  for  the  purpose  of  carrying 
on  the  business  of  mining  and  preparing  coal  as  they  have  a 
right  to  do  under  their  lease,  and  that  these  improvements  a're 
held  and  owned  by  them  distinct  from  the  freehold,  and  are 

Eersonal  property — ^that  the  commissioners  of  Columbia  county 
ave  illegally  and  improperly  assessed  and  valued  eaid  improve- 
ments, and  the  supervisors  of  Conyngham  township,  and  school 
directors  of  the  school  district  of  said  township,  and  the  said 
commissioners,  have  illegally  assessed  taxes  thereon,  and  sever- 
ally issued  warrants  to  the  defendants  as  collectors  of  such 
taxes,  and  praying  that  said  collectoirs  may  be  restrained  from 
further  collection  of  said  taxes. 

By  the  act  of  29th  of  April,  1844,  Purd.  949,  houseSj  land, 
and  all  other  real  estate  not  exempt  by  law  from  taxation,  are 
made  subject  to  taxation  for  State  and  county  purposes.  By 
the  act  of  15th  May,  1841,  Purd.  Dig.  925,  all  objects  of 
taxation  are  required  to  be  assessed  according  to  the  actual 
value. 
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The  act  of  1844  is  comprehensive  in  its  terms.  Under  it, 
although  not  named  in  the  act,  warehouses,  coal  lots,  coal  shutes, 
machine  shops,  wood  yards  and  the  like  are  taxable  and  may 
be  valued  as  such,    railroad  v.  Berks  Caunfy^  6  Barr,  70. 

It  would  seem,  however,  from  the  allegation  in  the  complain- 
ants' bill  that  because  the  houses,  breaker  and  other  improve- 
ments were  put  upon  the  leased  land  for  the  purpose  of  carry* 
ing  on  the  business  of  mining  and  preparing  coal  advan- 
tageously, they  are  claimed  to  be  personal  property,  not  liable 
to  be  taxed  as  suehj  because  not  named  in  the  statute,  and  are 
not  to  be  taken  into  consideration  in  valuing  the  land,  because, 
as  between  the  landlord  and  tenant,  the  buildings  may  bo 
removed  during  the  term. 

These  buildmgs  are  Jiztures  for  the  time  beln^ — they  are 
annexed  to  ike  freehold^  and  form  part  and  parcel  of  it.  When 
an  assessor  finds  land  with  a  house  upon  it,  he  may  assess  both 
the  house  and  the  land  toother,  or  he  may  assess  the  land  and 
liouse  separately.  But  if  he  finds  that  the  house  has  been 
erected  by  the  tenants  of  the  land,  he  would  not  be  justified  in 
refusing  to  assess  it  at  all.  * 

By  the  act  of  Assembly,  tenants  are  required  to  pay  all  taxes 
assessed  during  their  occupancy.  If,  therefore,  the  land  at  its 
full  value,  including  all  the  improvements  upon  it  were  assessed 
(as  perhaps  it  should  be)  to  the  landlord  or  owner,  the  tenants 
could  not  be  heard  to  complain  that  the  land  was  valued  too 
high,  on  the  ground  that  the  improvements  were  his  and  not 
the  landlord's.  The  landlord  could  not  complain  because  his 
land  would  not  in  fact  be  valued  beyond  its  market  value.  And 
if  the  interest  of  the  landlord  and  tenant  were  separately 
valued,  as  was  done  by  the  taxing  officers  and  approved  by  the 
Supreme  Court,  in  Logan  v.  WaskiTwton  County ^  5  Oasey,  373, 
neither  party,  nor  the  public  would  have  just  cause  of  com- 
plaint. 

It  is  worthy  of  remark  that  it  does  not  appear  that  the  land 
leased  to  the  complainants  is  assessed  at  all  otherwise  than  by 
the  assessment  of  the  buildings,  breaker  and  improvements,  of 
which  the  bill  makes  complaint. 

In  England  this  question  has  been  settled  by  a  direct  adjudi- 
cation. Reg.  V.  Guesty  7  Adolph.  &  Ellis,  951,  in  which  it  was 
held,  that  in  estimating  the  rataJUe  value  of  property,  machinery 
attached  to  it  ought  to  be  taken  into  the  account,  without  con- 
sidering whether  it  was  real  or  personal  estate^  or  whether  it  be- 
longed to  the  landlord  or  the  tenant 

1  hold,  therefore,  that  the  assessing  officers  had  the  right  to 
assess  this  property.  If  the  valuation  was  erronous,  the  re- 
medy in  regard  to  the  tax  assessed  by  the  county  comnussoneFS 
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was  by  appeal  to  them.     Kimber  v.  SchuylkiU  County^  8  Harris, 
868 ;  Hagnes  v.  Kline  et  al.,  6  Casey,  230. 

If,  however,  this  conclusion  is  incorrect,  and  the  property  is 
not  liable  to  assessment,  the  complainants  have  a  fall  and  com- 
plete remedy  at  law.  If  compelled  to  pay  against  their  protest, 
they  may  by  action  recover  back  the  taxes  collected.  Mospital 
V.  Philadelphia  County^  12  Harris,  230,  and  cases  there  cited ; 
and  Commonwealth  v.  Stinger^  2  Qisey,  426. 

The  distinction  recognized  in  these  cases  between  erroneous 
and  illegal  assessments  is  denied  in  the  recent  cases  of  Wharton 
V.  Borough  of  Bimiinghamy  1  Wright,  871 ;  and  Clinton  School- 
Director's  Appeal^  6  r.  F.  Smith,  315.  In  the  latter  case  it  is 
said,  per  Agnew,  J.,  that  "all  of  the  cases  assert  the  doctrine 
that  when  the  general  power  to  assess  exists,  the  proper  remedy 
for  illegal  taxation  is  by  appeal  to  those  to  whom  the  appeal  is 
required  to  be  taken ;  and  if  none  be  given,  neither  the  Common 
Pleas  nor  this  court  can  review  the  judgment  of  the  taxing 
officers."  If  in  the  exercise  of  an  honest  judgment  upon  the 
claim,  the  exemption  was  refused,  a  court  of  equity  could  not 
revise  the  judgment  of  the  board  by  injunction.  If  on  the  other 
hand  exemption  was  wantonly  and  maliciously  refused,  the  re- 
medy is  against  the  directors  personally. 

If  this  view  of  the  law  be  correct,  it  is  diecisive  against  the 
claim  of  complainants  to  equitable  relief.  They  have  failed  to 
seek  the  remedy  given  by  statutQ. 

If  the  views  of  the  court  as  expressed  by  Lewis,  J.,  in  Hospi- 
tal V.  Philadelphia  County^  are  a  correct  disposition  of  the  law, 
they  are  equally  fatal  to  complainants'  motion. 

]So  court  of  equity,  says  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Dow  V.  City  of  Uhicago,  8  Legal  Gazette,  258,  "  will  allow  its 
injunction  to  issue,  to  restrain  their  (the  taxing  officers)  action, 
except  where  it  may  be  necessary  to  protect  the  rights  of  the 
citizens  whose  property  is  taxed,  and  he  has  no  remedy  by  the 
ordinary  process  of  the  law.  It  must  appear  that  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of  suits,  or  pro- 
duce irreparable  injury,  or  where  the  property  is  real  estate, 
throw  a  cloud  upon  the  title  of  the  complainant,  before  the  aid 
of  a  court  of  equity  can  be  invoked."  Again  he  adds,  "And 
except  where  the  special  circumstances  which  we  have  men- 
tioned exist,  the  party  of  whom  an  illegal  tax  is  collected,  has 
ordinarily  ample  remedy  against  the  officer  making  the  collec- 
tion or  the  body  to  whom  the  tax  is  paid. 

"  Here  such  remedy  exists.*  If  the  tax  was  illegal  the  plain- 
tiff protesting  a^inst  its  enforcement  might  have  had  his  action, 
after  il  was  paia,  against  the  officer  or  tue  city  to  recover  back 

32 
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the  money.  No  irreparable  injury  would  have  followed  to  him 
from  its  collection.  Nor  would  he  have  been  compelled  to  re- 
sort to  a  multiplicity  of  suits  to  determine  his  rights.  His  en- 
tire claim  mignt  have  been  embraced  in  a  single  action.*'  This 
opinion  of  the  learned  judge  fully  refutes  the  claim  of  com- 
plainants to  equitable  relieC  It  is  in  full  accord  with  the  doc- 
trines and  practice  of  the  courts  in  this  State,  which  have  often 
held,  that  a  bill  in  equity  will  not  lie  for  a  mere  trespass.  3ful- 
vaney  v.  Kennedy^  2  Casey,  44 — certainly  not,  if  the  trespass  be 
of  a  fugitive  and  temporary  character,  and  adequate  compensa-- 
tion  can  be  obtained  m  an  action  at  law.  Brightley's  Eq.  Jar. 
251.  As  a  general  rule,  mischief  or  damage  which  is  suscepti- 
ble of  compensation  in  damas^es,  is  not  irreparable.  Hichard^s 
Appeal  7  P.  F.  Smith,  105 ;  :Brown'8  Appeal,  11  P.F.  Smith,  17. 

Upon  a  careful  consideration  of  the  facts  alleged  in  the  plain- 
tiffs bill,  I  am  unable  to  discover  that  any  irreparable  injury  is 
about  to  be  inflicted  upon  the  complainants — on  the  contrary, 
if  they  are  compelled  to  pay  this  tax,  they  only  bear  their  share 
of  the  public  burdens,  proportioned  according  to  their  interest 
in  real  estate  not  exempt  by  law  from  taxation.  It  would  be 
contrary  to  the  whole  spirit  and  intent  of  the  tax  laws,  to  allow 
coal  breakers,  houses,  barns,  shops,  factories,  stores  and  other 
improvements  to  be  rejected  in  estimating  the  value  of  lands, 
on  the  ground  that  they  had  been  erected  pr  made  by  a  tenant 
and  not  oy  the  owner  of  the  soil.  As  between  the  tenant  and 
the  landlord  their  rights  may  be  several,  but  as  between  either 
and  the  public,  it  is  not  in  the  power  of  the  parties  by  a  lease 
for  ten,  or  ten  hundred  years,  to  aefeat  the  right  to  impose  upon 
that  which  they  have  given  the  impress  of  real  estate  by  anix- 
ing  it  to  the  soil,  a  fair  share  of  the  public  taxes. 

It  is  upon  taxation  that  counties,  townships  and  school  dis- 
tricts rely  to  carry  on  their  respective  municipal  governments ; 
any  delay  in  the  proceedings  for  collecting  the  taxes  imposed, 
might  materially  derange  the  operations  of  county  commis- 
sioners, supervisors  ana  school  directors,  and  thereby  cause 
serious  detriment  to  the  public.  Except,  therefore,  in  a  case 
clear  from  all  doubt,  the  strong  arm  of  the  court,  in  the  shape 
of  a  preliminary  injunction,  ought  not  to  be  put  forth  to  pre- 
vent a  collector  of  taxes  from  obeying  the  mandate  of  his  war- 
rant. 

It  would  have  been  more  regular  to  have  valued  the  whole 
of  this  property  together  as  land,  assessing  it  to  the  landlord  or 
to  the  tenant;  but  as  it  has  not  been  excessively  valued  in  the 
present  mode,  I  am  unable  to  discover  any  injury  to  the  com- 
plainants. But  even  if  the  tax  were  illegal,  I  see  no  grounds  for 
the  granting  of  a  special  injunction  which  would  not  equally 
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justify  such  interference  in  any  case  of  threatened  invasion  of 
real  or  personal  property. 

And  now,  September  11th,  1871,  motion  overruled  and  special 
injunction  refused. 

Spinney  ^  Bryson  and  JR.  F.  Clarke  JEsqs.j  for  plaintiffs. 

C.  R.  Buckalew  and  J.  G.  Freeze^  JEsqa.,  for  defendants. 

[Legal  Gazette,  Sept.  29, 1871,  VoL  8,  p.  906.] 


Orphans'  Court. 


Estate  of  HENRY  DEIGHMILLER,  deceased. 

1.  A  bequest  for  life,  with  remainder  over,  of  personal  property,  g\Tt8  to  the  first 
taker  a  right  to  coesaroe  tach  of  it  as  cannot  be  nsed  without  being  consamed :  as 
to  this  the  law  of  Pennsylvania  is  the  same  as  the  civil  law. 

9.  Where  a  widow  allows  her  mincfr  son  to  take  ont  letters  of  administration  on  the 
estate  of  her  deceased  hasband,  she  will  not  be  allowed  to  hold  him  responsible  for 
losses  happening  by  reason  of  his  lack  of  Judgment  and  discretion. 

Sur  exceptions  to  Auditor's  report. 
Opinion  by  Elwbll,  P.  J. 

The  exceptants  (the  widow  and  daughters  of  the  testator), 
insist  that  tne  late  administrator  with  the  will  annexed  should 
be  charged  with  the  value  of  all  the  personal  estate ;  that  it 
was  his  duty  to  have  had  it  appraised  and  sold,  instead  of 
allowing  it  to  remain  upon  the  farm  where  he  and  his  mother 
resided.  B^  his  will  the  testator  ^ve'  his  farm  to  his  widow 
Barbara  Deighmiller  during  her  life;  to  his  daughter  Eliza, 
"  twenty  dollars  a  year  whfle  she  worked  for  him ;  to  his  son 
Henry  (the  accountant),  two  horses,  a  wagon  and  harness,  after 
the  death  of  his  widow.  Following  these  bequests  is  a  devise 
over  to  his  children  in  these  words : 

"  After  my  wife's  death  all  my  remaining  personal  property, 
after  my  son  Henry  taking  his  share  before  mentioned,  to  be 
appraised  and  sold.  Ajid  also  after  my  wife  Barbara's  decease, 
my  real  estate  to  be  appraised  and  sold  to  the  best  advantage, 
and  to  be  equally  divided  between  my  three  heirs,  Ann,  Eliza, 
and  Henry. 

When  personal  property  is  bequeathed  to  one  for  life,  with 
remainder  over,  the  rights  of  the  remainder  man  are  to  be  ascer- 
tained by  consulting  the  instruments  which  evidences  the  gift ; 
they  are  governed  entirely  by  the  intention  of  the  donor  therein 
manifest^,  and  by  the  character  of  the  property  bequeathed. 
If  an  intention  can  be  collected  from  the  will  that  the  property 
is  to  be  enjoyed  in  specie,  as  it  existed  at  the  death  of  the  testa^ 
tor,  it  is  not  to  be  converted  into  money  and  the  interest  merely 
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paid  to  the  first  taker,  because  that  would  diminish  the  value 
of  the  gift  to  the  favorite  object  of  the  testator's  bounty,  and 
preserve  its  entire  value  to  the  partv  to  whom  it  is  given  over. 
Besides,  it  is  a  well  settled  rule  of  construction  that  when  a 
time  is  named  in  a  will  for  the  conversion  of  property  be- 
queathed for  life,  it  is  thereby  clearly  indicated  that  there  shall 
be  no  sale  or  conversion  before  that  time.  Alcock  v.  Shper^  2 
My.  k  K  699 ;  Daniel  v,  Warren,  2  Y.  &  C.  290 ;  2  Lead  Ca. 
Eq.  892. 

In  the  direction  that  his  property  should  be  appraised  and 
sold  after  his  wife's  death,  the  testator  forbid  that  it  should  be 
done  before  the  happening  of  that  event. 

A  large  proportion  of  the  personal  property  bequeathed  to 
the  widow  consisted  of  ffrain,  hay,  fat  hogs,  and  the  like.  In 
regard  to  such  property  the  law  of  this  State  is  the  same  as  the 
civil  law.  Garman  v.  Garman,  3  Casey,  118.  By  that  a  be- 
quest of  personal  property  for  life,  gave  to  the  donee  the  right 
to  consume  such  articles  as  could  not  be  enjoyed  without  con- 
suming them,  and  a  right  to  wear  out  such  as  could  not  be  used 
without  wearing  out.  No  use  can  be  made  of  such  articles  as 
grain,  or  money,  or  wine,  without  disposing  of  them.  The 
grain  must  be  sold  or  spent  in  the  family,  or  sown  upon  the 
land.  Whoever  has  the  ri^ht  thus  to  dispose  of  the  thin^ 
themselves  has  the  right  of  property  in  theoL  Rutherfortlrs 
Institutes,  129. 

From  the  character  or  nature  of  the  property  bequeathed, 
and  from  the  spirit  and  language  of  the  bequest  it  is  manifest 
that  the  testator  intended  to  give  to  his  wife  the  use  without 
liability  on  her  part  or  that  of  her  representatives  to  account 
for  the  property  or  its  value,  except  as  to  so  much  as  might  re- 
main not  used  up  nor  consumed  at  her  death.  The  bequest 
over  was  of  what  should  remain  at  the  death  of  the  widow. 
The  words  "  my  remaining  personal  propertv,'*  clearly  refer  to 
what  may  be  left  at  the  time  indicated,  tor  aistributiou  among 
the  children  of  the  testator. 

The  legatees  to  whom  the  property  is  given  over  cannot 
know,  until  the  death  of  their  mother,  the  value  of  the  gift  to 
them.  They  have  no  certain  interest  in  the  property — they 
cannot  control  the  use  of  it  by  the  donee  for  life,  neither  can 
they  call  for  an  account  or  compel  distribution. 

If  the  administrator  had  refused  to  deliver  the  property  to 
the  donee  for  liife,  she  could  have  recovered  of  him  its  full  value 
without  security.  Kinnard  v.  Kxnnard,  5  Watts,  108 ;  Garman 
V.  Garman,  ut  supra.  The  legatees  over  have,  therefore,  no 
•  right  to  complain  that  he  has  not  charged  himself  with  it  as 
assets  in  his  hands. 

We  now  proceed  to  consider  the  exceptions  to  the  account,  as 
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filed  by  the  widow  and  allowed  by  the  auditor.  When  letters 
were  granted  to  the  son  Henry,  the  accountant,  he  was  not  yet 
nineteen  years  old  and  was  living  with  his  mother  upon  the 
farm  devised  to  her  for  life.  The  personal  property  in  question 
was  then  upon  the  farm,  and  was  used  by  the  mother  and  son 
just  as  it  would  have  been  used  if  no  letters  had  been  granted 
to  him.  He  sold  part  of  it,  consulting  his  mother  in  regard  to 
the  sales,  and  paid  debts  and  expenses  with  the  proceeds.  But 
before  he  attained  his  majority  the  letters  were  revoked  by  the 
Register's  Court,  on  the  ground  of  his  non-age. 

The  mother  was  entitled  to  administer  upon  this  estate,  but 
she  declined  to  take  letters,  and  allowed  ber  minor  son  to  take 
them.  It  was  her  duty  to  have  seen  to  it  that  he,  being  incom- 
petent in  the  eye3  of  the  law  to  control  and  manage  his  own 
affairs,  should  be  provided  with  a  guardian  to  look  after  his 
interests.  Instead  of  doing  this,  she  permitted  him  to  manage 
her  proi^erty  and  to  exercise  powers  which  he  could  not  have 
done  without  her  consent.  He  is  therefore  to  be  considered  as 
her  agent,  and  being  an  infant  at  the  time  cannot  be  made 
liable  tor  losses  happening  by  reason  of  his  lack  of  judgment 
and  discretion  or  otherwise.  For  property  retained  by  him 
after  he  became  of  age  she  may  have  a  remedv,  but  not  in  this 
form.  All  we  now  desire  to  say  is,  that  under  the  facts  dis- 
closed in  the  report  of  the  auditor  the  administrator  cannot  be 
required  to  account  to  his  mother  as  administrator. 

It  was  suggested  by  the  counsel  for  the  mother  and  sisters  of 
the  accountant,  that  unless  he  is  compelled  to  account  like  one 
competent  to  bind  himself  by  ♦contract,  the  sureties  in  the  ad- 
ministration bond  will  be  discharged.  To  this  it  may  be  an- 
swered, that  the  consequences  to  others  are  not  to  be  taken  into 
consideration  in  determining  whether  an  infant  is  entitled  to 
shield  himself  from  his  obligations  by  interposing  a  plea  which 
is  a  mere  personal  privilege,  and  a  full  protection  in  law. 

The  auditor  having  charged  him  as  administrator,  with  the 
whole  personal  property  of  the  estate,  his  restating  of  the  ac- 
count is  set  aside,  and  the  exceptions  thereto,  except  the  last, 
are  sustained* 

[Legal  Oaietto,  Aug.  6, 1869,  VoL  1,  p.  43.J 
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TWENTY-EIQHTH  JUDICIAL  DISTRICT. 
CompoBed  of  the  counties  of  Mercer  and  Venanga 


Court  of  Common  Picas,  Venango  County. 


THE  BOROUGH  OF  OIL  CITY  v.  THE  CITY  OP  OIL  CITY. 

1.  When  two  boroQgbs  and  part  of  a  towntfalp  are  eonstltnted  Into  one  mnnicipality 
by  a  statnte  silent  ae  to  the  disposition  of  the  public  property  within  such  newly 
created  district,  bat  expressly  giving  its  officers  control  of  the  department,  to  which 
such  property  belongs,  it  is  the  right  and  dnty  of  the  officers  to  assume  control  of 
the  property. 

2.  An  action  brought  by  the  inhabitants  of  one  of  the  boroughs  incorporated  into  the 
municipality  against  the  Inhabitants  of  the  whole  municipality,  for  pabllc  property 
belonging  to  it  at  the  time  of  Its  incorporation,  cannot  be  maintained. 

8.  The  property  still  belongs  to  the  inhabitants  for  public  use,  under  such  municipal 
control  as  shall  be  provided  by  the  sovereign. 

Case  stated. 

The  following  are  the  material  facts :  By  act  of  Assembly  of 
March  1st,  1871,  the  inhabitants  of  the  boroughs  of  Oil  City 
and  Venango  City  and  of  some  adjacent  districts,  were  consti- 
tated  into  an  incorporation  by  name  of  the  city  of  Oil  City. 
Extensive  powers  are  expressly  vested  in  the  mayor  and  coun- 
cil, including  control  of  the  fire  department.  Nothing  is  said 
in  the  act  respecting  the  disposition  of  any  property  which  for- 
merly belonged  to  the  boroughs.  The  borough  of  Oil  City  was 
indebted  about  $48,000 ;  and  the  nineteenth  section  of  the  act 
provides  that  the  members  of  the  council  elected  on  the  north 
side  of  Allegheny  river  shall  have  power  annually  to  levy  and 
collect  a  tax,  not  to  exceed  two  per  cent,  upon  all  property  in 
the  city  north- of  said  river,  until  the  debt  of  said  borough  shall 
be  fully  paid ;  to  appoint  a  collector  and  treasurer  for  said  tax ; 
and  also  to  appoint  an  attorney  to  manage  all  suits  of  the 
borough  of  Oil  City,  now  pending,  or  hereafter  to  be  brought, 
either  by  or  against  said  borough. 

At  and  before  the  incorporation  of  the  city,  the  borough  of 
Oil  City  owned  personal  property,  consisting  of  fire  engines, 
hose  carriages,  &c.,  purchased  in  1866  for  the  fire  department 
of  the  borough,  and  under  the  control  of  the  burgers  and  coun- 
cil, valued  at  $5,500.  At  the  same  time  the  borough  of  Venango 
City  owned  property  for  like  purposes.  The  ofiicers  of  the  lat- 
ter, upon  the  expiration  of  their  offices,  formally  delivered  its 
said  property  to  the  city  authorities.  The  city  authorities  took 
possession  and  control  of  the  said  property  which  had  belonged 
to  the  borough  of  Oil  City  without  the  consent  of  any  one 
representing  the  borough.      On  March  Ist,  1871,  judgment 
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to  large  amounts  had  been  obtained  against  the  borough  of  Oil 
City,  and  the  sum  of  $4,600  of  said  judgment  was  for  balance 
due  on  said  property.  At  that  time  the  population  of  the 
borough  of  Oil  City  was  8,000,  of  Venango  City  2,000,  and  of 
the  other  districts  included  in  the  city,  1,000.  The  assessed 
value  of  the  property  of  Oil  City  borough  exceeded  that  of  all 
the  other  districts  now  in  the  city  by  $59,000. 

If  upon  the  facts  the  court  shall  be  of  opinion  that  plaintift' 
is  entitled  to  recover,  then  judgment  to  be  entered  for  the  plain- 
tiff for  $5,500,  with  interest  from  May  Ist,  1871 ;  otherwise, 
judgment  for  defendant. 

Opinion  by  Trunkby,  P.  J.     Delivered  November  6th,  1871. 

This  action  is  in  favor  of  the  inhabitants  of  the  borough  of 
Oil  City  against  the  inhabitants  of  the  city  of  Oil  City ;  th'e  for- 
mer embraced  within  the  latter.  It  appears  to  be  a  novel  case. 
Should  the  plaintiffs  recover,  as  one  result,  they  will  pay  more 
than  half  the  taxes  necessary  to  satisfy  their  judgment.  The 
research  of  industrious  counsel  has  failed  to  discover  a  precedent 
in  which  a  defunct  municipal  corporation  has  recovered  the 
value  of  public  property  from  a  living  municipality,  which  in- 
cludes within  its  limits  the  territory  of  the  former  district. 
That  there  is  no  precedent,  is  no  cause  to  defeat  the  action  if 
the  plaintiff'  has  a  legal  existence,  and  has  suffered  injury  by 
the  act  of  the  defendants. 

The  borough  of  Oil  City  was  a  municipal  corporation,  and 
the  city  is  one  now.  The  former,  like  the  latter,  was  merely 
an  agency  instituted  by  the  sovereign  for  the  purpose  of  carry- 
ing out  in  detail  the  objects  of  government— essentially  a  re- 
vocable agency — having  no  vested  right  to  any  of  its  powers  or 
franchises — the  charter  or  act  of  erection  bein^  in  no  sense  a 
contract  with  the  State,  and  therefore  fully  subject  to  the  con- 
trol of  the  Legislature,  who  may  enlarge  or  dinynish  its  terri- 
torial extent  or  its  functions,  may  change  or  modify  its  internal 
arrangement,  or  destroy  its  very  existence,  with  the  mere  breath 
of  arbitrary  discretion.  Sic  volo,  sic  jubeo^  that  is  all  the  sover- 
eign authority  need  say.  Phil.  v.  Fox^  14  P.  T.  Smith,  169, 
A  public  corporation,  as  thus  clearly  described  by  Sharswood, 
J.,  may  be  empowered  to  take  or  hold  private  property  for 
municipal  uses ;  and  such  property  is  invested  with  the  security 
of  other  private  rights.  2  Kent's  Com.  275.  While  the  muni- 
cipality exists,  it  enjoys  rights  and  is  subject  to  liabilities  like 
a  private  corporation.  Concerning  the  rights  of  private  cor- 
porations, so  vested  as  to  be  beyond  the  control  of  the  Legisla- 
ture, it  is  useless  to  inquire  in  the  pending  case.  Nor  need  we 
consider  whether  the  legislature  may  constitutionally  dissolve 
a  municipal  corporation,  which  is  in  debt,  without  any  provi^ 
6ion  in  favor  of  its  creditors.    Such  an  unjust  act  has  not  been 
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attempted.  Provision  has  been  made  for  the  payment  of  the 
debts  of  the  borough  of  Oil  City  quite  as  favorable  to  her  credi- 
tors as  they  formerly  possessed. 

"  According  to  the  old  settled  law  of  the  land,  when  there  is 
no  special  statute  provision  to  the  contrary,  upon  the  civil  death 
of  a  corporation,  all  its  real  estate  remaining  unsold,  reverts  back 
to  the  original  grantor  or  his  heirs.  The  debts  due  to  and  from 
the  corporation  are  all  extinguished.  Neither  the  stockholders, 
nor  the  directors  or  trustees  of  the  corporation  can  recover  their 
debts,  or  be  charged  with  them  in  their  natural  capacity.  All 
the  personal  estate  of  the  corporation  vests  in  the  people,  as  suc- 
ceeding to  this  riffht  and  prerogative  of  the  crown  at  common 
law.  "  2  Kent's  Com.  307.  This  rule  as  to  private  corporations 
has  become  obsolete.  It  is  said  that  it  never  was  applied  to  in- 
solvent or  dissolvent  money  corporations  in  Eugland.  And  it 
may  be  considered  as  settled  in  this  country  that  the  death  of  a 
corporation  no  more  impairs  the  obligation  of  contracts  than 
the  death  of  a  private  person  ;  and  that  the  property  of  a  money 
corporation  constitutes  a  trust  fund  for  payment  of  creditors 
and  stockholders. 

It  is  not  settled  that  the  rule  is  obsolete  as  to  public  corpora- 
tions. Perhaps  creditors  have  a  right  uuder  the  constitution, 
to  payment,  but  beyond  this  all  public  corporations  are  under 
absolute  legislative  control.  They  cannot  be  dissolved  by  the 
mere  will  of  the  inhabitants  ;  nor  by  their  neglect  to  elect  offi- 
cers; nor  bv  non-use  or  misuse  of  their  franchises;  but  onl^  by 
statute,  or  by  the  courts  in  pursuance  of  statutory  directions. 
Welch  V.  St  Genevieve^  16  A.  L.  R.  512.  In  case  of  dissolu- 
tion, there  are  no  stockholders  who  can  set  up  a  claim  to  the 
property.  The  tax  payers  and  inhabitants  of  a  borough  have  a 
common  interest  in  its  streets,  walks,  parks,  halls,  fire  engines 
and  other  property  ;  but  when  the  charter  is  repealed,  or  ma- 
terially modified,  there  is  no  trust  fund  for  public  distribution 
— the  property  still  belongs  to  the  inhabitants  for  public  use, 
under  such  municipal  control  as  shall  be  provided  by  the 
sovereign. 

Superseding  the  borough  charter  by  a  city  charter,  with  en- 
larged powers  and  enlarged  territorial  extent,  does  not  deprive 
the  people  of  their  property  for  the  very  uses  intended.  When 
two  boroughs  and  jiart  of  a  township  are  constituted  into  one 
municipality,  by  a  statute  silent  as  to  the  disposition  of  the 
public  property  within  such  newly  created  districts,  but  ex- 
pressly giving  its  officers  control  of  the  departments  to  which 
such  property  belongs,  it  is  the  right  and  duty  of  the  officers 
to  assume  control  of  the  property  and  provide  for  the  public 
weal  and  safety. 

Of  the  districts  now  composing  the  city^  one  of  the  boroughs 
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may  have  been  in  debt,  the  other  not  ;  each  may  have  personal 

i>roperty  in  its  fire  department,  the  township  none — the  Leffis- 
ature,  for  the  common  good,  constituted  them^  into  one  dis- 
trict, with  one  government ;  and  the  individuality  of  the 
former  districts  has  become  extinct,  except  as  provided  by 
statute.  Without  special  provision  one  does  not  exist  with 
power  to  retain  and  sell  public  property  for  payment  of  its 
debts;  nor  does  the  other  with  like  power  for  distribution 
among  its  inhabitants.  A  special  provision  for  levying  and 
collecting  taxes  for  payment  of  the  aebts  of  the  borough  of  Oil 
City,  ana  for  the  prosecution  and  defence  of  suits  for  rights  and 
liabilities  existing  at  tbe  time  its  charter  was  superseded,  must 
be  followed.  The  Legislature  has  directed  how  money  shall  be 
raised  to  pay  these  debts.  The  city  is  not  made  liable  by  ex- 
press enactment  to  pay  them,  nor  to  pay  for  property  belonging 
to  the  old  districts.  No  legal  liability  is  implied.  Expression 
of  the  manner  in  which  the  debts  shall  be  paid,  and  suits  pros- 
ecuted and  defended,  excludes  all  implication.  In  our  opinion 
this  action  cannot  be  sustained,  and  judgment  must  be  entered 
for  defendant. 

TT.  J.  Galbraith  JEsq.^  for  plaintiff. 

Ash  ^  Sterritt  for  defendant. 

[Legal  Gaseite,  Dec.  15, 1871,  Vol.  8,  p.  407.] 


Court  of  Common  Pleas. 


COULTER  et  aL  v.  BORTNER  et  al. 

Where  a  testatrix  bequeathed  personal  property  to  a  trustee  *'  to  apply  U  to  the  main- 
tenance  and  support  of  Ann  Coalter,  her  bnsband  and  family,  as  in  his  opinion  is 
fit,  at  such  times  and  in  sach  amounts  as  he  may  determine,  and  tbe  same  not  to 
be  at  any  time  liable  to  the  debts  or  contracts  of  the  said  Josiah  Coulter  in  any 
way  or  manner  whatever,''  and  the  trustee  tools  a  conveyance  of  a  tract  of  land  to 
himself,  ''in  trust  for  the  use  of  Ann  Coulter,  with  Josiah  Coulter  and  family,'' 
and  placed  them  on  the  land,  where  they  resided  nutll  her  death. 

Held,  that  the  trust  was  a  valid  one,  that  there  was  no  conveyance  of  the  land, 
or  delivery  of  tbe  personalty  to  the  cettvi  qw  trutt  by  the  tmstee,  and  that  a  con- 
veyance of  the  land  in  fee  simple  by  Josiah  Coulter  and  wife  was  Invalid,  and 
passed  no  title  to  their  vendee. 

Case  stated. 

Opinion  bj  Trunket,  P.  J. 

The  estate  of  Margaret  Campbell  consisted  of  personal  prop- 
erty. By  her  will,  Moses  Jenkins  was  appointed  executor,  and 
the  property  given  to  him  as  trustee.  He  took  a  conveyance, 
dated  March  30th,  1825,  of  a  tract  of  land  in  payment  of  a  debt 


506  COULTSB  BT  AL.  V.   BOBTKER  BT  Alu 

owing  to  the  estate,  t^  himself,  as  executor  of  the  estate  of  \f ar- 
garet  Campbell,  deceased,  in  trust  for  the  use  of  Ann  Coulter, 
with  Josian  Coulter  and  family,  and  immediately  placed  them 
on  said  land,  where  she  resided  until  her  decease  in  October, 
1867.  On  May  12th,  1867,  Josiah  Coulter  and  wife  executed  a  fee 
simple  deed  for  thirty  acres,  part  of  said  tract,  to  Philip  Bort- 
ner;  a  part  of  the  consideration  being  the  note  upon  which  this 
action  is  founded.    Had  they  power  to  convey  the  land  ? 

The  testatrix  c^ve  the  legal  title  to  the  estate  to  the  trustee, 
who  was  to  perform  certain  duties  for  the  objects  of  her  bo- 
quest.  Absolute  control  over  the  estate  is  given  him,  with 
power  "to  apply  it  to  the  maintenance  and  support  of  Ann 
Coulter,  her  husband  and  family,  as  in  his  opinion  is  fit,  at 
such  times  and  in  such  amounts  as  he  may  determine,  and  the 
same  not  to  be  at  any  time  liable  to  the  debts  or  contracts  of 
the  said  Josiah  Coulter  in  any  way  or  manner  whatever." 

A  special  trust  is  given  to  Moses  Jenkins,  to  hold  for  the  use 
and  support  of  a  married  woman.  This  is  the  motive,  and  to 
carry  it  out  the  will  creates  an  active  and  operative  trust,  not 
a  mere  passive  or  technical  one.  Since  the  decision  in  Biimetfs 
Appeal,  10  Wright,  892,  there  has  been  no  question  as  to  the 
validity  of  such  trusts,  when  for  the  benefit  of  others  as  well  as 
femes  covert.  Although  personal  estate,  it  cannot  be  taken  from 
the  trustee — ^his  right  and  duty  are  to  hold  and  use  it  as  directed 
by  the  will.  Where  a  testator  devised  an  estate  to  his  exe- 
cutors in  trust,  to  invest  in  stock,  or  put  it  at  interest  and  ap- 
ply the  income  to  William  Wilson's  use,  or  pay  him  the  whole 
or  part  of  the  principal  at  their  discretion,  it  was  held  that 
William  Wilson,  or  his  committee,  behaving  been  found  a  lun- 
atic, had  no  right  to  demand  and  take  the  money  or  trust  out 
of  the  hands  where  the  testator  had  placed  it,  the  testator  had 
a  right  to  appoint  his  own  trustee.    Wilson's  Estate,  2  Barr,  3^9. 

Words  in  a  will,  which  in  relation  to  land  would  create  an 
estate  tail,  give  an  absolute  right  to  chattels.  11  Harris,  10, 
888 ;  6  Case^,  118, 180.  But  in  this  will  there  is  no  ri^ht  of 
possession  given  save  to  the  trustee — no  power  of  disposition  in 
the  cestui  qrie  trust — no  right  of  control,  unless  the  trustee  in  his 
discretion,  determines  to  give  her  the  property.  No  one,  as  of 
right,  could  demand  any  portioii  of  the  estate  from  the  trustee 
beyond  such  sums  from  time  to  time  as  were  necessary  for  the 
support  of  Ann  Coulter  and  family.  To  this  extent,  and  no 
fartner,  was  it  the  trustee's  duty  to  pay.  Anything  more  would 
be  a  moral,  if  not  le^l  violation  of  the  directions  in  the  will. 
Had  he  in  1825,  or  within  many  years  afterwards,  given  this 
personal  estate  to  Ann  Coulter,  it  would  at  once  have  vested 
in  Josiah  Coulter,  and  have  been  liable  for  his  debts  and  con- 
tracts, the  very  thing  expressly  prohibited. 
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It  was  conceded  in  argument,  and  correctly,  that  bv  reason 
of  the  prohibition  as  to  Josiah  Coulter,  no  estate  vested  in  him 
while  the  trust  remained  unexecuted.  The  use  was  in  Ann 
Coulter,  and  the  trustee  could  have  given  her  the  money  in  her 
lifetime  if  he  had  thought  best,  for  such  is  the  power.  Had  he 
so  determined,  in  good  faith,  the  "  family ,"  after  her  decease, 
would  have  no  claims  upon  him.  "The  word  family,  when  ap- 
plied topersotial  property,  is  synonymous  with  kindred  or  rela- 
tions. Tiiis  being  the  ordinary  acceptation  of  ^he  word  family, 
it  may  nevertheless  be  confined  to  particular  relations  by  tfie 
context  of  the  will,  or  the  term  may  be  enlarged  by  it,  so  that 
the  term  may  in  some  cases  mean  children,  or  next  of  kin,  and 
in  others  may  even  include  relations  by  marriage."  Bouvier's 
Law  Diet.  I  cannot  doubt  the  word  family  in  this  will  means 
children.  Perhaps  the  children  of  Ann  Coulter,  as  the  equit- 
able owners  of  the  estate,  whether  it  be  real  or  personal,  are 
now  entitled  to  its  possession,  control,  and  disposition,  but  this 
is  not  material  to  the  question. 

The  trustee  took  a  conveyance  of  the  land  in  trust  as  execu- 
tor of  the  estate ;  he  holds  it  for  the  purposes  and  uses  stated  in 
the  wilL  He  could  have  been  compelled  to  account  for  the 
money  invested  in  this  land.  The  power  waa  not  given  him, 
and  he  had  not  the  legal  right  to  convert  personal  to  real  estate. 
The  cestui  que  trnst  was  not  bound  to  acquiesce  in  such  conver- 
sion for  over  forty  years.  She,  with  her  husband  and  family, 
immediately  went  on  the  land,  and  have  used  it  and  occupied  it 
as  they  only  could  have  done  had  the  testatrix  owned  it  at  the 
time  of  her  decease,  so  that  by  the  will  it  could  have  vested  in 
the  trustee  for  her  use.  Instead  of  such  acquiescence  and  use, 
she  could  have  refused  and  demanded  of,  and  compelled  the 
trustee  to  pay  her  the  money  necessary  for  her  support.  The 
trustee  invested  the  personal  estate  to  the  satisfaction  of  the  ces- 
tui que  trusty  so  that  it  was  not  liable  to  the  debts  or  contracts 
of  Josiah  Coulter,  so  that  she,  her  husband  and  family,  received 
the  use  for  their  support.  Being  so  long  acquiesced  in  she  has 
the  equitable  right  to  the  real  estate,  and  without  doubt  she,  if 
living,  or  having  deceased,  her  heirs  can  elect  to  keep  it.  She 
could  not  dispose  of  it,  however,  during  coverture,  for  it  is  well 
settled  that  a  married  woman  cannot  convey  an  estate  vested 
in  a  trustee  for  her  sole  and  separate  use,  unless  authorized  to 
do  so  by  the  inatrumeut  creating  the  trust.  After  the  death  of 
the  husband  she  may  convey. 

In  reference  to  the  duties  of  Jenkins,  as  trustee,  no  reason 
exists  why  he  should  have  conveyed  the  land  to  Ann  Coulter. 
If  it  was  not  his  duty  to  give  her  the  money  when  not  required 
for  her  support,  certainly  it  was  not  to  give  her  the  legal  title 
to  the  land  purchased  with  the  money.    No  presumption  even 


508  Lewis  v.  Paine  bt  al. 

arises  tliat  a  conveyance  was  made  by  a  trustee  when  it  was  not 
his  duty  to  convey.  Had  he  conveyed  the  legal  title  to  her  in 
1825,  a  life  estate  would  have  vested  in  her  husband,  liable  for 
his  debts  and  contracts. 

The  trustee  holding  the  legal  title  for  the  uses  expressed  in 
the  will,  permitted  the  cestui  que  trust  to  occupy  the  land.  If, 
at  any  time  becoming  dissatisfied,  she  should  refuse  to  occupy, 
she  could  not  hold  it  on  other  terms ;  nothinff  but  the  act  of 
the  trustee,  as  in  his  opinion  he  should  detennme  and  think  fit, 
could  vest  the  mouev  absolutely  in  Ann  Coulter,  or  the  land  as 
the  equivalent  for  the  money.  He  never  gave  the  one  nor  con- 
veyed the  other. 

Whether  the  land,  purchased  with  the  trust  funds,  stands  in 
the  place  of,  and  passes  as  personal  estate,  in  the  hands  of  the 
trustee  held  under  the  will,  or  as  real  estate  conveyed  to  a  trus- 
tee for  the  separate  use  of  a  married  woman,  the  conclusion  is 
the  same,  that  Josiah  Coulter  and  wife  had  no  power  to  give  a 
good  title  for  the  land  attempted  to  be  conveyed  to  jPhilip 
Sortner,  and  on  the  case  stated,  judgment  must  be  entered  for 
defendants. 

[LtgfX  OftMtie,  Sept.  10^  1M9,  Vol.  1,  p.  83.] 


Court  of  Common  Pleas. 


LEWIS  T.  PAINS  et  al. 

1.  Where  a  creditor  lerlet  an  attachment  execution  on  a  debt,  which  by  the  answer 
appears  to  be  dae  by  the  8:arnlshee  to  a  partncrsblp,  of  which  the  defendant  to  one 
of  the  partners,  he  will  not  be  entitled  to  judgment  npon  it. 

2.  In  such  case  tlie  creditor's  only  right  is  to  that  part  of  the  debt  which  wonld 
belong  to  the  defendant  after  the  payment  of  the  partnership  debta  and  settlement 
of  the  partnership  accounts. 

Opinion  by  Trukket,  P.  J.     Delivered  October  8th,  1869. 

Attachment  execution. 

D.  H.  Lewis,  holding  a  judgment  against  S.  H.  Paine,  issued 
an  attachment  execution,  which  was  duly  served  upon  Hugh 
Danver,  as  garnishee.  In  his  answers  the  garnishee  admits  an 
indebtedness  of  $150,  due  on  a  iudgment  in  favor  of  S.  H. 

Paine,  for  use  of  Paine  & .    The  testimony  of  Paine  shows 

that  the  claim  was  assigned  to  Johnson  &  Paine  before  the 
commencement  of  suit  against  Danver,  and  before  the  attach- 
ment was  issued — the  firm  being  composed  of  J.  Ablett&  8. 
II.  Paine,  as  general  partners,  and  George  N.  Speir,  special  part- 
ner. Without  raising  any  controversy  as  to  the  facts,  the 
counsel  have  submitt^  the  question,  will  an  attachment  exe- 
cution, duly  served  upon  a  debtor  of  a  partnership  firm,  hold 
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the  money  for  an  individual  debt  owing  by  a  member  of  the 
firm  to  the  attaching  creditor? 

It  has  been  held  that  a  partnership  debt  owing  to  a  firm  is 
liable  to  be  attached  bv  process  of  foreign  attachment  in  a  suit 
brought  against  one  oi  the  partners  to  recover  a  private  debt 
due  by  hira ;  and  judgment  for  a  moiety  of  the  money  was  ren- 
dered in  favor  of  the  plaintiff  in  the  attachment.  mcCarty  v. 
Emlin,  2  Dallas,  277 ;  2  Yeates,  190.  Also,  when  the  sheriff 
can  seize  partnership  goods  under  this  process  it  is  his  duty  to 
do  so  without  regard  to  the  rights  of  the  other  partners.  Moyan 
V.  Watmough^  6  Whar.  126. 

It  is  exceedingly  difficult  to  reconcile  these  cases  with  the 
principle  that  a  creditor  of  one  partner  can  secure  to  himself 
by  attachment  and  levy  onlv  the  interest  of  his  debtor  remain- 
ing after  final  settlement  of  the  partnership  accounts.  Whatever, 
formerly,  may  have  been  the  power  of  a  creditor  of  one  partner 
to  levy  his  debt  of  the  partnership  effects,  he  is  now  restricted 
to  the  interest  only  of  his  debtor  to  the  whole  stock  of  the 
firm.  Each  partner  has  an*  entire  interest  in  the  whole  of  the 
joint  property,  and  not  a  separate  interest  in  any  part  of  it.  A 
levy,  on  execution  against  one  partner,  cannot  touch  a  specific 
proportion  of  the  goods,  nor  the  whole.  "  The  only  levy  that 
can  be  made,  consistently  with  the  relation  the  partners  sustain 
to  the  goods,  is  of  the  debtor's  interest  in  the  whole,  and  that  is 
to  be  measured  by  final  account."  Deed  v.  Bogan^  8  Har.  234. 
See  Par.  on  Part.  350-8. 

Debts  due  to  the  firm  are  as  much  the  property  of  all  the 
members,  and  as  necessary  to  enable  the  firm  to  first  liquidate 
its  liabilities,  as  the  stock  in  trade.  To  permit  a  creditor  of 
a  partner  to  attach  and  receive  the  whole,  or  a  specific  partof 
a  firm  debt,  is  repugnant  to  well  settled  principles.  It  is  possi- 
ble some  good  reason  exists  for  this  in  case  of  foreign  attach- 
ment not  applictible  to  other  cases.  The  foreigner  is  beyond 
the  jurisdiction  of  the  court,  and  an  exception  may  exist  in 
order  to  compel  his  appearance.  Where  all  the  parties  are 
within  the  jurisdiction  of  the  courts  of  this  State,  there  can  be 
no  necessity  for  seizing  and  appropriating  a  specific  part  of  a 
debt  owing  to  a  firm,  when  a  like  proportion  of  the  goods 
could  not  be  touched.  However,  even  in  foreign  attachment 
the  doctrine  in  McCarty  v.  Emlin^  and  Moyan  v.  WaUnough  may 
be  overruled  by  the  case  of  Lujcas  v.  Laws  et  aL^  3  Casey,  211. 
True,  no  reference  is  made  to  these  cases,  but  the  opinion  is 
entirely  inconsistent  with  them.  This  case  called  in  question 
the  validity  of  a  foreign  attachment  to  hold  a  firm-debt  on  a 
claim  against  a  partner,  and  it  is  clearly  stated  by  the  court, 
that  when  the  interest  of  one  partner  in  partnership  property 
passes  to  r.n  )ther  person,  by  private  or  judicial  sale,  attachment, 
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or  otherwise,  such  person  takes  nothing  more  than  an  interest 
in  the  assets  of  the  partnership,  not  tangible,  not  available,  bat 
under  an  account,  and  one  item  of  the  account  is,  that  enough 
must  be -left  for  the  partnership  debts.  It  was  held  that  the 
attachment  was  not  a  bar  to  the  plaintiff's  recovery  against 
Lucas,  the  garnishee,  and  that  if  the  attaching  creditor  had 
anv  remedy  it  could  only  be  by  an  account  between  the  partner- 
ship and  the  partner  whose  interest  had  been  attached. 

Believing  that  this  is  the  law  applicable  to  all  like  casea, 
especially  to  the  one  in  the  question  suhmitted,  judgment  upon 
the  answers  will  be  refused. 

[Lagal  QMOtte,  Not.  U,  1869,  Vol.  1,  p.  166.] 


Court  of  Common  Pleas,  Venango  County. 

Iv  Equity. 


SQUIRES  V.  RIDGEWAT. 

1.  Where  a  party  ieeki  to  enforce  a  tnut,  which  the  bill  shows  Is  not  manifested 

by  writing,  the  defendant  may  take  advantage  of  the  act  of  1856  by  demnrrer. 
8.  Even  though  the  defendant  should  admit  the  agreement  to  hold  as  trustee,  If  at  the 

same  time  he  insists  on  the  bar  of  the  statute,  it  is  a  good  defence,  nnlesa  the  bill 

discloses  frand  other  than  the  mere  breach  of  the  agreement. 
8.  A  trust  cannot  be  established  on  the  ground  that  the  holder  of  the  title  took  as 

agent,  unless  it  Is  llltewise  averred  and   shown  that  the  consideration  was  paid 

by  the  alleged  principal. 

Opinion  by  Trunkbt,  P.  J. 

The  first  paragraph  of  the  answer  avers  that  the  matters 
charged  in  tne  bill  are  not  sufficient  in  law  to  entitle  the  plain- 
titt*s  to  the  relief  prayed  for ;  because  the  alleged  trust  is  not 
inanifested  by  writing,  and  is  void  under  the  act  of  April  22d, 
1856  ;  and  that  the  alleged  contract  between  Esther  Squires  and 
P.  T.  Ridgeway  is  within  the  statute  of  frauds. 

By  writing  filed,  the  parties  agreed  that  said  paragraph  be 
treated  as  a  demurrer,  in  due  form,  to  the  bill,  and  the  agree- 
ment was  made  accordinglv.  In  case  the  demurrer  is  allowed, 
it  will  avoid  the  labor  and  expense  of  a  protracted  investi^ 
tiou  of  the  facts  in  dispute.  For  this  reason  the  case  will  oe 
now  decided  as  we  understand  the  law.  If  upon  review,  the 
decision  shall  be  found  to  be  erroneous,  the  parties  can  turn 
their  attention  to  the  facts,  knowing  the  result  will  depend  on 
their  determination. 

The  allegations  in  the  bill,  in  substance,  are  as  follows: 

1.  William  Cundv,  assignee  to  P.  T.  Ridgeway,  on  August 
28th,  1868,  in  consideration  of  $5,000,  one-fourth  of  the  work- 
ing interest  in  four  leases  and  lots  on  the  McMillan  farm,  for 
the  term  of  twenty  years,  with  all  engines,  tools,  machinery, 
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and  property  thereon ;  also  lie  withdrew  and  settled  a  bill  in 
equity  against  Ridgeway  and  Squires,  and  released  Ridgeway 
from  all  rights  of  action  for  profits,  or  anything  connected  with 
eaid  leases. 

2.^  The- aforesaid  assignment,  settlement,  and  release^  were 
intended  to  be  in  trust  fcr  Esther  Squires.  She  had  orally  con- 
tracted, a  day  or  two  before  the  date  of  tlie  writing,  with 
Cundy,  for  the  purchase  of  all  said  property,  for  the  sum  or$5,000. 

8.  Said  Esther  is  a  sister-in-law  of  Ridgeway,  and  she  reposed 
confidence  in  him  to  conclude  the  purchase  of  said  property 
from  Cundy.  Ridgeway  agreed  to  conclude  said  purchase  as 
her  agent,  and  to  take  the  writings  in  such  form  as  to  show 
that  he  held  in  trust  for  her. 

4.  That  at  the  time  of  the  said  purchase  from  Cundy,  there 
was  oil,  and  money  received  from  the  sale  of  oil,  produced  from 
said  interests,  in  the  hands  of  said  Ridgeway,  about  $4,000  or 
$5,000,  which  belonged  to  said  Esther  by  virtue  of  the  pur- 
chase ;  and  it  was  agreed  said  oil  and  money  should  be  applied 
to  the  payment  of  the  purchase  money  to  Cundy,  and  if  not 
enough,  Ridgeway  was  to  advance  the  balance,  and  be  reim- 
bursed out  of  the  proceeds  of  the  property,  and  then  convey  the 
property  to  said  Esther. 

5.  Ridgewav  fraudulently  contrived  to  get  an  assignment  of 
the  property  from  Cundy  to  himself,  although  Cundv  intended 
to,  and  supposed  he  did,  convey  in  trust  for  said  Esther. 

6.  Ridffeway  pretends  he  purchased  the  property  absolutely 
for  himself,  and  denies  the  alleged  trust. 

Fraud  is  charged  in  the  obtaming  of  the  assignment,  but  no 
fraudulent  act  by  Ridgeway  is  stated,  except  the  violation  of 
his  agreement.  It  is  a  familiar  principle  that  unless  there  be 
something  in  the  transaction  more  than  is  implied  from  the 
violation  of  a  parol  agreement,  equity  will  not  decree  the  pur- 
chaser to  be  a  trustea  Here  there  is  no  allegation  that  Ridge- 
way, by  word  or  act,  deceived  Cundy,  and  induced  the  assign- 
ment ;  nor  is  it  averred  that  Cundy  did  .not  know  the  contents 
of  the  writing.  The  bill  and  Exhibit  "  B ''  show  a  settlement 
of  litigation  oetween  Cundy  and  Ridgeway,  a  transfer  of  the 
property  in  dispute,  and  release  of  the  cause  of  action,  for  the 
Bum  of  $5,000  paid  to  the  claimant.  The  consideration  paid 
was  in  full  of  tne  matters  claimed  in  the  suit,  as  well  as  for  the 
conveyance  of  the  interest  in  the  leases.  This  appears  to  be  a 
fair  transaction,  and  will  not  be  overthrown  unless  fraudulent 
acts  be  set  forth  as  well  as  charged.  It  is  useless  to  inquire  if 
Ridjgeway  was  to  assign  to  Esther  Squires  the  rights  of  action 
against  himself;  or  what  was  to  become  of  the  e(]^uity  suit  after 
he  should  be  reimbursed  his  advancements ;  or,  if  only  the  in- 
terest in  the  leases  was  to  be  assigned,  and  if  she  was  to  pay 
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therefor  the  whole  sum  of  $5,000 ;  for  no  specific  acts  of  fraud 
are  charged  in  the  hill. 

It  is  contended,  that  when  the  answer  confesses  the  parol 
agreement,  specific  performance  will  be  decreed.  This  is  so  if 
the  statute  is  not  relied  on  as  a  defence.  Bat  ^^  the  doctrine  is 
firmly  established,  that  even  where  the  insured  confesses  the 
parol  agreement,  if  it  insists,  by  way  of  defence,  upon  the 
protection  of  the  statdte,  the  defence  must  prevail  as  a  compe- 
tent bar."  2  Story's  Eq.  Jur.  §  757.  Here  the  plaintiff  shows 
that  the  defendant  denies  the  trust ;  and  the  demurrer  is  rested 
upon  the  statute.  He  may  insist  upon  the  statute  as  a  good 
defence  in  law,  although  the  demurrer  admits  the  argument  as 
alleged  in  the  bill. 

The  remaining  point  is  the  alleged  agency.  "  Where  a  man 
employs  another  as  his  agent  to  buy  an  estate,  and  the  latter 
buys  it  in  his  own  name,  and  no  part  of  the  purchase  money  is 
paid  by  the  principal ;  if  the  agent  deny  the  trust,  and  there  is 
no  written  evidence  of  its  existence,  it  cannot  be  enforced 
against  him ;  for  that  would  be  in  the  teeth  of  the  statute  of 
frauds."  Hill  on  Trustees,  96 ;  2  Story  Eq.  Jur.  §  1201,  a.  The 
whole  foundation  of  the  trust  is  the  payment  of  the  money,  and 
that  must  be  clearly  proved.  *'  It,  therefore,  the  party  who 
sets  up  a  resulting  trust,  made  no  payment,  he  cannot  be  per- 
mittoa  to  show  by  parol  proof,  that  the  purchase  was  made  for 
his  benefit,  or  on  his  account.  This  would  be  to  overthrow  the 
statute  of  frauds.'*    Butlsford  v.  Buriy  2  Johns.  Ch.  R.  406. 

It  is  not  alleged  that  hsther  Squires  paid  a  dollar  of  the  pur- 
chase money.  At  the  time  of  the  purchase  she  had  no  money 
in  Ridgeway's  hands,  she  gave  him  none,  and  has  not  {laid,  or 
offered  to  pay  him  any  part  before  or  since  the  purchase. 

The  plamtifts  allege  a  contract  with  defendant,  b^  which  she 
was  to  nave  the  use  and  benefit  of  his  purchase  with  his  own 
monev,  without  any  naymenft  whatever  by  her  to  him,  or  any 
one  else.  If  the  purchase  turned  out  well,  he  could  pay  himself 
out  of  the  products  of  the  property ;  if  worthless,  he  would  lose 
his  money.  In  no  event  was  any  actual  consideration,  present 
or  prospective,  to  move  from  the  plaintiff.  It  seems  the  prop- 
erty was  productive,  and  the  defendant  has  in  his  hands  of  the 
product,  and  of  the  property  at  time  of  purchase,  a  considerable 
sum  in  excess  of  the  purchase  money.  If  there  is  no  binding 
trust,  it  all  belongs  to  him. 

We  are  of  opinion  that  the  nude,  oral  agreement,  or  the  trust 
alleged  in  the  bill,  cannot  be  enforced  against  the  defendant, 
and  the  demurrer  must  be  allowed. 

Bill  dismissed. 

S.  C.  Johns  and  J.  H.  Osmer^  Esqs.^  for  plaintiflfe. 

F.  -D.  Kinnear^  Jisq.y  for  defendant. 

[Legiu  Qaseue,  Aug.  11,  L871,  Vol.  3,  p.  2S3.J 
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TWENTY-NINTH  JUDICIAL  DISTRICT. 
Composed  of  the  County  of  Lycoming. 


Court  of  Oyer  and  Terminer. 


COMMONWEALTH  t.  BRITTON. 

1.  The  preliminary  proof  necessary  before  dyfncf  declarations  can  be  giTen  in  evi- 
dence, is  that  the  declarant  was  about  to  die  and  knew  his  condition.  The  knowl- 
edge of  declarant  of  the  fact  of  his  condition  can  be  shown  by  evidence  of  the 
nature  of  his  wounds,  or  the  advice  of  his  physician,  as  well  as  by  his  express 
declarations. 

8.  In  an  indictment  for  murder  by  stabbing,  where  the  commonwealth  proposed  to 
ask  a  witness  what  threats,  if  any,  the  prisoner  made  at  a  former  time,  in  regard  to 
killing  any  man  whom  he  saw  coming  to  the  witness'  house,  at  the  same  time  sayr 
Ing  he  carried  a  knife  for  the  purpose  and  showing  it. 
Meld:  Such  question  was  competent  to  show  degree  of  guilt. 

8.  Temporary  separation  of  one  or  more  of  a  Jury  empanelled  to  try  a  capital  case,  the 
trial  of  which  extends  oyer  days  and  even  weeks,  is  a  necessary  incident  to  such  a 
trial,  and  although  it  is  to  be  regretted,  is  not  a  reason  for  a  new  trial,  where  the 
Jurors  were  always  under  the  care  and  surveillance  of  the  sworn  officers  of  the 
court. 

4.  Where  the  defence  alleged  that  during  such  separation  the  Jurymen  conversed  about 
the  case  on  trial  with  persons  not  Jurymen,  the  court  will  order  testimony  to  be 
taken,  and  if  it  appear  that  the  reason  for  and  circumstances  attending  each  of  such 
separations  are  explained  and  that  the  Jurymen  were  always  in  the  custody  of  the 
bailiff  of  the  court  and  did  not  hold  any  communication  with  any  one  but  themselves 
about  the  case  on  trial,  a  new  trial  will  not  be  granted. 

Opinion  by  Gamble,  P.  J.     Delivered  January  9th,  1871. 

Sur  motion  for  an  arrest  of  judgment  and  for  a  new  trial  in 
the  case  of  Lloyd  Britton. 

The  following  five  reasons  have  been  filed  and  argued  with 
earnest  ability  oy  the  counsel  for  the  prisoner  in  support  of  a 
motion  in  arrest  of  judgment  and  for  a  new  trial. 

Their  consideration  and  decision  have  impressed  upon  the 
court  a  duty  of  the  most  grave  responsibility,  to  the  faithful 
discharge  of  which  we  have  devoted  a  careful  and  mature  con- 
sideration, and  now  proceed  briefly  to  declare  the  conclusions 
resulting  from  such  investigation.  As  the  first,  second,  and 
fourth  reasons  assigned  for  a  new  trial  are  founded  upon  alleged 
errors  of  the  court,  we  propose  first  to  consider  them. 

The  first  is — That  the  court -erred  in  admitting  the  evidence 
contained  in  the  defendant's  first  bill  of  exceptions.  This  evi- 
dence consisted  of  the  declaration  or  statement  of  the  deceased 
in  relation  to  the  homicide,  made  under  the  declared  apprehen- 
sion of  immediate  death.  As  a  general  rule  evidence  must 
be  delivered  under  the  sanction  of  an  oath  in  the  presence  of 
the  parties  or  with  an  opportunity  of  cross-examination.  The 
solemnity  of  an  oath  is  fearful  to  a  mind  and  conscience  capable 
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of  a  joflt  appreciation  of  all  it  comprehends.  It  is  a  solemn  im- 
precation of  the  vengeance  of  Almighty  God  npon  the  witness 
if  he  speak  not  the  truth  under  its  sanction.  Such  a  safeguard 
for  the  protection  of  truth  should  not  be  dispensed  with,  except 
in  cases  of  necessity,  and  where  the  situation  and  circumstances 
of  the  party  are  so  solemn  and  so  awful  as  to  create  an  obliga- 
tion equal  to  that  imposed  by  a  positive  oath  administered  in 
a  court  of  justice.  Can  a  man  be  thoughtless  or  indifferent  to 
his  responsibility,  when  he  stands  upon  the  brink  of  the  grave  ? 
Can  a  mind  sincerely  impressed  with  the  apprehension  of  im- 
mediate death  harbor  malice  and  connive  at  falsehood  ?  Or  is  it 
not  rather  the  hour  when  the  most  obdurate  enmity  melts  into 
forgiveness?  When  hatred,  ahd  passion,  and  avarice  skulk 
away  abaE^ed  from  the  presence  of  the  king  of  terrors.  When 
every  motive  and  temptation  to  falsehood  are  gone.  When  the 
life  is  trembling  in  an  unequal  balance  and  the  judgment-seat 
is  in  view,  if  truth  is  not  then  in  the  human  heart,  when  and 
where  can  it  be  found  ?  Such  are  the  circumstances  which  the 
law  esteems  equivalent  to  the  solemnity  of  an  oath,  and  admits 
in  evidence  declamations  made  "  in  extremis'*  or  "  in  arHculo  mor- 
tis^*' without  the  sanction  of  a  formal  oath. 

The  admissibility  of  such  declarations  is  not,  however,  under- 
stood to  be  disputed  by  the  counsel  for  the  prisoner,  but  it  is 
denied  that  in  this  case  the  necessary  preliminary  proof  was 
made  in  order  to  render  them  admissible. 

The  rule  as  defined  by  Mr.  Peake,  in  hid  excellent  cotnpen- 
dium  of  the  law  of  evidence,  is  that  such  declarations  must  be 
made  under  the  declared  apprehension  of  death,  or  in  such  im- 
minent danger  of  it,  as  must  necessarily  have  raised  that  ap- 
prehension in  the  mind  of  the  declarant. 

Mr.  Wharton,  in  his  treatise  on  American  Criminal  Law, 
says,  dying  declarations  are  always  admissible  when  death  is 
the  subject  of  the  charge,  and  must  have  been  made  under  a 
sense  of  impending  dissolution.  That  it  is  not  necessary  to 
prove  expressions  implying  apprehension  of  immediate  danger, 
if  it  be  o^ar.that  the  party  does  not  expect  to  survive  the  in- 
jury, and  it  appear  to  the  court  that  they  were  made  under  a 
sense  of  impending  dissolution.  And  that  the  principle  is  not 
affected  by  the  fact  that  death  did  not  ensue  until  a  considera- 
ble time  after  the  declarations  were  made.  These  principles 
are  recognized  and  sanctioned  by  our  Supreme  Court  in  the 
recent  case  of  Kilpairick  v.  The  Commonwealth^  7  Casey,  198. 
Judge  Strong,  in  delivering  the  opinion  of  the  Court,  says: 
*^  Such  declarations  are  inadmissible  unless  at  the  time  declar- 
ant made  them,  he  was  in  actual  danger  of  death,  unless  he 
believed  death  was  impending  not  distant,  and  unless  death  ac- 
tually ensued.    It  is  enough  if  i't  satisfactorily  appears,  in  any 
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mode,  that  they  were  made  under  that  sanction,  whether  it  be 
directly  proved  by  the  express  language  of  the  declarant  or  be 
inferred  from  his  evident  danger,  or  the  opinions  of  the  medi- 
cal or  other  attendants  stated  to  him,  or  from  his  conduct,  or 
other  circumstances  of  the  case,  all  of  which  are  resorted  to  in 
order  to  ascertain  the  state  of  declarant's  mind/'  It  may  be 
remarked  that  in  that  case  the  deceased,  John  McCracken,  was 
stabbed  in  the  abdomen  by  Kilpatrick,  and  survived  nine 
days. 

We  will  now  refer  to  the  preliminary  proof  in  this  case  be- 
fore any  of  these  declarations  were  admitted.  For,  although 
the  proof  was  alterwards  corroborated  and  strengthened  by  the 
attending  physicians  who  stated  that  his  system  never  rallied, 
that  they  never  encouraged  any  hope  of  his  recovery,  and  that 
he  never  seemed  to  entertain  any  such  hope  himself,  and  by 
several  other  witnesses  who  heard  him  repeatedly  declare  his 
sense  of  impending  death,  yet  we  will  only  consider  the  evi- 
dence as  it  stood  wnen  the  first  declarations  were  admitted. 

Dr.  Detwiler  had  proved  that  he  was  one  of  the  three  attend- 
ing  physicians,  that  he  first  saw  the  deceased  about  ten  o'clock 
on  the  night  of  the  16th  of  November,  lying  upon  the  floor 
with  a  punctured  wound  in  the  abdomen,  from  which  the 
omentum  was  protruding.  That  they  probed  the  wound  and 
found  it  to  be  the  full  length  of  the  probe  three  or  four  inches 
in  depth.  That  three  physicians  continued  to  attend  him  until 
his  death,  and  that  he  died  on  the  23d  of  November,  from  the 
effects  of  this  wound. 

Jacob  Cast  proved  that  Britton  and  Bay  had  been  talking 
together  in  the  bar-room,  that  Britton  left  first,  and  in  a  minute 
or  so  Bay  went  out,  that  in  about  fifteen  minutes  after,  they 
heard  a  noise  and  rushed  to  the  door,  when  Bay  came  in  saying 
that  he  was  stabbed,  that  witness  saw  a  hole  in  his  abdomen 
that  he  could  put  his  finger  in.  That  he  first  tried  to  sit  upon 
a  chair  and  could  not,  and  then  laid  down  upon  the  floor,  ex- 
claiming "  I  am  a  dead  man."  That  he  first  said  to  send  for 
Doctors  Detwiler  and  Crawford,  and  then  said  it  was  no  use 
to  send,  for  he  would  die  before  they  could  get  there. 

He  was  then  asked  who  had  stabbed  him  and  how  it  hap- 
pened. He  answered  that  Lloyd  Britton  had  stabbed  him.  This 
witness  then  left  to  go  for  a  doctor,  and  heard  no  further  partic- 
ulars as  detailed  by  Bay,  on  that  occasion.  Other  witnesses 
who  were  present,  heard  him  repeatedly  say  that  he  must  die," 
and  could  not  survive,  that  he  described  where  he  had  been 
stabbed  and  by  whom,  and  that  Britton  had  jumped  over  the 
fence  and  ran  across  the  fields,  and  urged  them  to  make  im- 
mediate pursuit. 

It  would  seem  from  this  evidence  that  the  declarant  believed 
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death  was  impending  and  not  distant.  That  the  wound  was 
fatal,  and  the  danger  therefore  actual  and  imminent,  and  that 
death  did  actually  ensue.  These  are  the  prere(jui8ites,  to  consti- 
tute dying  declarations,  and  make  them  evidence  against  a 
defendant  in  a  case  of  homicide. 

Such  evidence  has  always  been  admissible,  and  the  necessity 
of  the  case  renders  it  eminently  proper  and  right,  otherwise 
murder  would  often  escape  punishment.  Indeed  we  fail  to  see 
any  reason  why  these  declarations,  made  immediately  after  the 
occurrences,  were  not  evidence  as  a  part  of  the  res  gesta,  inde- 
pendent of  the  apprehension  of  immediate  dissolution. 

The  second  reason  assigned  for  a  new  trial  is,  that  the  court 
erred  in  admitting  the  evidence  contained  in  defendant's  second 
bill  of  exceptions. 

The  ofler  to  which  this  exception  applies  was  as  follows: 
"  The  commonwealth's  counsel  propose  to  ask  the  witness,  Chris- 
tina Thompson,  what  threats,  if  any,  did  Llovd  Britton  make 
during  the  last  summer  or  fall  in  regard  to  killing  any  white 
man  whom  he  saw  coming  to  your  house,  at  the  same  time  say- 
ing that  he  carried  a  knife  for  that  purpose?  2d.  Did  he  also, 
at  the  same  time  show  you  the  knife? 

This  ofter  was  objected  to  by  the  counsel  for  the  prisoner. 
Ist.  As  being  too  vague  and  indefinite.  2d.  Because  the 
threats  were  aeainst  the  deceased,  and  Sd,  because  irrelevant 

The  stage  of  the  trial  and  condition  of  the  proof  at  the  time 
this  offer  was  made  becomes  important  in  the  consideration  of 
its  admissibility.  The  corpus  delicti  had  been  proven  by  the 
most  clear  and  unequivocal  evidence.  There  was  also  evidence 
that  the  deceased  had  been  twice  at  the  house  of  Mrs.  Thomp- 
son, shortly  before  the  occurrence.  That  the  prisoner  had  seen 
the  deceased  come  out  of  the  house  the  first  time  and  had  said, 
"  that  shall  be  the  last  of  him."  That  in  the  interval  between 
the  first  and  second  visit,  the  deceased  and  the  prisoner  had  a 
long  interview,  apparently  friendly  and  confidential.  That  at 
the  second  visit  the  deceased  informed  Mrs.  Thompson  that  the 

Prisoner  "  gave  her  a  bad  name."  That  immediately  after  the 
eceased  left  the  house  the  second  time,  a  cry  of  murder  was 
heard,  and  blood  was  found  in  the  road  near  the  house,  and  by 
the  dying  declaration  of  the  deceased  it  was  in  evidence,  that 
the  prisoner  had  stabbed  him  near  Thompson's  house. 

It  was  the  duty  of  the  jury,  not  only  to  pass  upon  the  guilt 
or  innocence  of  the  prisoner,  but  if  guilty,  to  determine  the 
degree  of  the  guilt.  If  murder,  perpetrated  by  lying  in  wait, 
it  was  of  the  first  degree  by  positive  enactment.  Or  if  done 
wilfully,  deliberately,  and  premeditatedly,  with  intent  to  take 
lite,  it  was  murder  of  the  first  degree.  If  maliciously  and  with 
intent  to  do  great  bodily  harm,  but  not  with  intent  to  take  life, 


Commonwealth  v.  Britton.  517 

it  was  mnrder  in  the  second  degree.  Ilenee  every  cirenmstance 
which  had  a  direct  bearing  upon  the  questions  of  Ijine  in  wait, 
malice,  deliberation,  premeditation,  and  intent  to  Kill,  was 
clearly  evidence.  We  think  the  evidence  embraced  in  the  oflfer 
under  consideration  had  such  bearing  and  was  corroborative 
and  explanatory  of  the  threat  already  in  evidence.  And 
although  not  a  threat  or  menace  against  the  deceased  in  par- 
ticular, it  was  a  threat  against  hira  or  any  other  white  man 
who  should  place  himself  in  a  position  to  incur  its  penalty.  It 
had,  therefore,  clearly  a  bearing  upon  the  animus  and  motive 
of  the  prisoner,  and  upon  the  questions  of  deliberation  and  the 
intent  with  which  the  fatal  blow  was  struck.  The  objection 
to  its  remoteness  and  indefiniteness  is  in  our  judgement  wholly 
removed  by  the  proof  of  its  substantial  repetition  and  its 
specific  application  to  the  deceased  just  before  the  occurrence. 

It  is  not  necessarv  to  quote  authority  "  that  the  declarations 
of  a  prisoner  made  at  a  former  time^  are  admissible  where 
they  tend  to  prove  the  intent  of  the  party  at  the  time  of  the 
commission  of  the  offence."  Nor  that,  "  in  cases  where  the 
intention  forms  a  principal  ingredient  in  the  ottence,  a  wider 
scope  is  allowed." 

Mr.  Wharton,  in  his  Compendium  of  American  Criminal 
Law,  at  the  close  of  section  727,  devoted  to  this  class  of  evi- 
dence, cautiously  remarks  as  follows :  "  Perhaps  the  sound  view 
of  this  species  of  evidence  is,  that  while  it  ought  not  to  be 
received  to  establish  the  fact  of  guilt,  t^  is  proper  to  indicate 
the  grade  of  the  offence." 

We  dismiss  the  foregoing  reason  with  less  regret,  because 
they  are  subject  to  review  by  a  higher  tribunal,  in  which  any 
errors  we  may  have  have  committed  will  be  corrected.  But 
not,  however,  without  a  careful  review,  and  a  most  conscien- 
tious conviction,  that  no  injustice  has  been  done  to  the 
prisoner. 

The  next  reason  in  the  order  we  have  proposed  to  consider 
them,  is  as  follows : . 

4th.  Because  the  court  erred  in  their  charge  to  the  jury,  in 
commenting  upon  the  evidence  of  John  Bolden. 

We  do  not  suppose  that  the  fact  of  the  court  commenting 
upon  the  evidence  of  any  witness  in  the  cause  is  claimed  as 
error  per  se^  but  that  the  alleged  error  consists .  of  improper 
comment8-and  it  was  understood  in  the  argument  in  supnort 
of  this  reason  that  it  was  the  few  comments  not  contained  in 
the  written  charge  to  which  exceptions  were  taken.  These 
comments  were  well  remembered  and  have  since  been  reduced 
to  writing  and  appended  to  the  written  charga  They  were 
elicited  and  in  the  judgment  of  the  court  required  from  the 
comments  of  the  counsel  both  for  the  commonwealth  and  for 
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the  prisoner,  upon  this  evidence  after  tbis  part  of  the  char^ 
had  been  written.  In  order  that  it  may  appear  whether  the 
prisoner  has  any  reason  to  complain  of  these  comments,  it  will 
be  proper  to  refer  to  the  conflict  between  the  evidence  of  Bolden 
and  the  evidence  of  Mrs.  Thompson,  Mr.  and  Mrs.  Haas,  Kast 
Shroeder  and  Peter  Miller,  more  particularly  than  it  was  deemed 
necessary  to  refer  to  it  in  charge  to  the  jury. 

Kast,  Shroeder  and  Haas  agree  that  it  was  about  seven  o'clock 
or  a  quarter  before,  according  to  Haas,  when  Kast  and  Shroeder 
left  to  go  to  town,  leaving  Bay  at  Haas'  tavern.  Haas  says 
that  when  Kast  and  Shroeder  left,  Bay  went  out  and  was  gone 
about  twenty  minutes.  Mrs.  Thompson  and  Barnard  Thomp- 
son think  it  was  between  six  and  seven  o'clock  that  Bay  came 
to  their  house  the  first  time,  that  he  was  only  there  a  few 
minutes,  perhaps  ten,  and  Mrs.  Thompson  says  that  about  five 
minutes  after  Bay  left,  Lloyd  Britton  come  to  the  door  and  got 
his  tools,  the  chisel  and  screw-driver.  Haas  says  that  after 
Bay  came  back  to  his  house,  Britton  came  in  with  a  chisel  and 
screw-driver,  and  that  he  and  Bay  talked  together  in  a  low 
tone  of  voice,  and  familiarly,  a  good  while,  and  then  Bay 
treated  Britton  to  a  glass  of  cider,  and  they  sat  down  again 
and  talked  until  some  time  after  Kast  and  Shroeder  returned 
from  town,  Kast  and  Shroeder  fix  the  time  of  their  return  at 
eight  o'clock,  and  both  say  that  Bay  and  Britton  were  talking 
together  when  they  came  in,  and  continued  to  talk  together 
for  some  time  after.  That  Britton  went  out  first  and  Bay 
soon  after,  and  in  about  fifteen  or  twenty  minutes  Bay  came 
back  stabbed. 

Mrs.  Thompson  says  that  it  was  after  Kast  and  Shroeder 
returned  from  town  that  Bay  came  to  her  house  the  second 
time,  that  he  was  there  but  a  few  minutes,  and  that  immedi- 
ately after  he  went  out  she  heard  the  scream  of  murder. 

Peter  Miller  says  that  he  lives  out  beyond  the  poor  house ; 
that  he  left  home  that  night  just  ten  minutes  before  eight 
o'clock  to  go  to  church.  Tnat  he  walked  from  home  past  Haas' 
tavern  ;  that  he  saw  no  horse  and  wagon  then,  and  that  all  was 
quiet.  That  there  was  a  bright  light  shining  out  of  Thompson's 
windows,  and  that  about  sixty  yards  this  side  of  Thompson's 
house  he  met  Britton,  recognized  and  spoke  to  him,  and  Britton 
answered.  Haas  says  that  his  clock  stood  in  the  bar,  but  that 
it  did  not  correspond  precisely  with  the  town  time.  With  a 
reasonable  allowance  for  the  variation  of  time  pieces,  it  would 
appear  from  this  evidence  that  Britton  came  to  Haas'  tavern 
aoout  half-past  seven  o'clock ;  that  he  had  previously  been  at 
Thompson's  and  got  his  tools,  and  that  he  remained  at  Haas' 
tavern  until  after  eight  o'clock  bv  Haas'  time.  That  it  must 
have  been  as  late  as  eight  o'clock  oy  'Miller's  time  when  he  met 
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Britten  south  of  Thompson's  house,  and  certainly  after  he  had 
left  Haas'  tavern.  That  the  stabbing  occurred  after  eight  and 
before  nine  o'clock,  probably  nearest  the.  latter  hour. 

On  the  part  of  the  defence  John  Bolden  says  that  he  remem- 
bers the  night  of  the  16th  of  November.  That  on  that  ni^ht 
he  overtook  Britton  in  the  road  north  of  Haas'  tavern,  going 
in  the  direction  of  his  home ;  that  he  had  his  pipe  in  his  mouth ; 
that  they  walked  together  as  far  as  Bolden 's  house,  which  is  in 
the  hollow  beyond  t-he  poor  house,  and  a  quarter  of  a  mile  this 
side  or  south  of  Britton's  house.  That  when  they  reached 
Bolden'^,  Britton  went  in.  That  an  argument  arose  between 
Bolden  and  his  wife  or  some  woman  present,  about  the  time  of 
pight,  that  he  took  out  his  watch  to  settle  the  dispute,  and 
found  that  it  was  just  fifteen  minutes  past  seven  o'clock.  That 
Britton  remained  some  time,  and  when  he  left  started  in  the 
direction  of  his  own  home.  Catharine  Jenkins  says  that  she 
lives  north  of  Bolden's  and  on  the  road  leading  to  Britton's ; 
that  on  the  night  of  the  16th  of  November,  Mrs.  Britton  and 
Mrs.  Miller  were  visiting  at  her  house ;  that  she  heard  Britton 
passing  and  went  to  the  door  and  called  him  in^;  that  he  had 
some  tools  in  his  hand,  which  he  laid  upon  a  table  and  sat  and 
talked  a  good  while,  and  that  he  and  his  wife  left  together  to 
go  home. 

Elizabeth  Miller  says  she  was  at  Mrs.  Jenkins  with  Mrs.  Brit- 
ton on  the  night  of  the  16th  of  November ;  that  Mrs.  Britton  was 
waiting  for  her  husband  to  come  to  go  home ;  that  Mrs  Jenkins 
called  to  him  when  passing ;  that  he  came  in  and  had  tools  in 
his  hand  which  he  laid  down  on  the  table ;  that  his  manner 
was  as  usual. 

None  of  these  witnesses  were  cros&-examined,  which,  we 
think,  is  to  be  regretted.  It  will  be  observed  that  Bolden 
noticed  that  he  had  a  pipe  in  his  mouth  when  he  overtook  him, 
but  says  nothing  about  him  having  any  tools,  although  he  went 
into  the  house  and  remained  a  good  while ;  that  he  gives  a 
reason  for  noticing  and  remembering  the  hour,  but  no  reason 
for  noticing  and  remembering  that  it  was  the  night  of  the  16th 
of  November ;  that  neither  Catharine  Jenkins  nor  Elizabeth 
Miller  speak  of  the  hour  of  the  night,  but  both  noticed  the 
tools  which  he  was  carrying,  when  they  saw  him.  The  theory 
which  the  defence  founded  upon  this  evidence  was,  that  when 
Britton  left  Haas'  tavern  he  went  directly  north  towards, 
and  on  his  way  home,  which  was  in  an  opposite  direction  from 
Thompson's  house;  that  Bolden  overtook  him  a  few  hundred 
yards  from  the  tavern,  and  that  when  he  left  Bolden's  house  he 
Ftarted  in  the  direction  of  home,  and  that  Mrs.  Jenkins  and 
Mrs.  Miller,  saw  him  still  nearer  home  and  saw  him  leave  the 
house  of  Mrs.  Jenkins  in  company  with  his  wife  for  home,  and 
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he  could  not  therefore  have  eoramitted  thia  homicide  at  the 
time  and  place  the  commonwealth  had  proven  that  it  was 
committed. 

And  to  reconcile  the  conflict  of  evidence  as  to  the  time  of 
night,  suggested  that  Bolden  might  have  been  mistaken  in  the 
hour. 

The  theory  of  the  commonwealth  was  that  if  this  evidence 
was  reliable,  it  proved  that  Britton  had  deceived  Bolden  by 
starting  towards  home,  and  had  returned  to  Thompson's  honse, 
obtained  the  tools  and  then  come  to  the  tavern ;  and  that  it 
was  after  the  homicide  that  these  women  saw  him  on  his  way 
home  with  the  tools. 

In  our  written  charge  we  had  referred  in  general  terms  to 
this  conflict  in  the  evidence  as  to  the  time  when  Britton  went 
out  of  Haas'  tavern  and  the  time  fixed  by  Bolden  when  he  over- 
took him  going  home.  And  then  added  orally  the  following 
remarks,  to  which  we  understand  the  exception  applies. 

"  It  will  be  your  duty  to  reconcile  this  conflicting  evidence, 
if  you  can,  without  imputing  wilful  falsehood  to  any  of  the 
witnesses. 

"  It  is  to  be  regretted,  we  think,  that  Bolden  was  not  cross- 
examined  by  the  commonwealth.  We  should  have  had  ail  the 
light  upon  this  point  which  could  have  been  furnished. 

"Bolden  fixes  the  time  of  night  with  apparent  certainty, 
but  does  not  state  how  he  knew  it  was  the  night  of  the  16th  of 
November,  rather  than  the  15th,  14th,  or  17th,  that  he  over- 
took Britton  going  home.  We  have  therefore  no  means  of 
judging,  whether  or  not,  he  was  liable  to  be  mistaken  in  the 
night.' 

We  fail  to  see  wherein  there  is  any  error  in  these  comments, 
they  were  merely  suggestive  of  another  method  of  reconciling 
this  conflict  of  evidence,  for  the  consideration  of  the  jury ;  much 
less  damaging  to  the  prisoner  than  the  theorjr  of  the  common- 
wealth; andl)ut  little,  if  any,  more  prejudicial  to  the  defence 
than  their  own  suggestion,  that  Bolden  might  be  mistaken  in 
the  hour.  The  hour  was  just  as  material  as  the  nighty  in  estab- 
lishing an  alibi  in  this  case ;  and  if  the  witness  was  mistaken  in 
either,  the  evidence  was  alike  defective. 

He  had  fixed  the  hour  with  much  more  certainty  than  he 
had  fixed  the  night,  and  if  mistaken  in  either,  it  seemed  most 
reasonable  that  it  was  in  the  latter.  The  evidence  preponder- 
ates most  strongly  against  him,  it  was  therefore  more  charitable 
to  suggest  a  method  of  reconciling  the  conflict  less  harsh  than 
imputing  wilful  falsehood  to  any  one. 

We  cannot  perceive  that  any  wrong  was  done  the  prisoner, 
or  that  he  has  the  least  reason  to  complain  of  the  comments 
upon  the  evidence  of  John  Bolden. 
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We  next  proceed  to  consider  the  third  reason  which  is  as 
follows : 

Because  the  jury  separated  during  the  progress  of  the  trial, 
as  follows: 

On  Saturday,  December  Sd,  two  of  the  jurors  accompanied 
by  a  constable  left  the  hotel  where  the  jury  boarded  and  visited 
Elliot's  Academy  of  Music,  then  building,  and  mingled  with 
the  spectators  and  workmen  then  in  the  building. 

On  Sunday,  December  4th,  ten  of  the  jurors  were  at  churoh, 
two  were  walking  through  the  streets  of  the  city,  and  one 
visited  his  home. 

On  Monday,  December  5th,  one  of  the  jurors  accompanied  by 
a  constable  visited  the  post-office,  and  remained  in  front  thereof 
mingling  with  the  crowd  and  conversing  with  one  or  more  persons. 

On  the  sdme  day  one  of  the  jurors  visited  a  public  barber 
shop  with  a  constable. 

On  Monday  night,  December  5th,  one  of  the  jurors  attended 
by  a  constable  was  at  the  fire  on  the  canal,  and  while  looking  at 
it  conversed  with  persons  in  relation  to  the  case." 

Some  of  these  specifications  we  do  not  regard  as  necessarily 
importing  any  derelictiorf  of  duty,  on  the  part  of  the  jury.  The 
mere  fact  of  an  occasional,  and  as  we  feel  bound  to  presume, 
necessary  separation  of  one  or  more  of  the  jurors  from  the  rest 
of  their  fellows,  in  the  custody  and  under  the  constant  surveil- 
lance of  an  officer  of  the  court,  is  a  necessary  incident,  to  the 
trial  of  all  protracted  cases,  and  cannot  be  avoided,  especially 
where  no  suitable  accommodations  are  provided  m  the  court- 
house for  the  boarding  and  lodging  of  the  jury  in  capital  cases. 

From  the  extreme  caution  and  careful  deliberation  which  an 
advanced  civilization  has  imposed  upon  all  tribunals  charged 
with  the  trial  of  capital  offences,  such  cases  are  no  longer  as 
anciently,  hurried  through  at  a  single  sitting.  They  occupy 
days  and  weeks,  if  necessary,  of  the  most  earnest  and  solicitous 
investigation.  And  jurors  are  no  longer  imprisoned  and  de- 
prived of  food  and  light  until  they  have  been  coerced  into 
agreement.  A  more  enlightened  and  reasonable  practice  now 
prevails  of  rendering  them  as  comfortable  as  circumstances  will 
permit,  consistentlv  with  that  exclusion  from  all  external  in- 
fluences, calculated  to  prejudice  their  minds. 

In  order  that  they  might  be  thus  preserved  in  this  case,  and, 
in  pursuance  of  the  uniform  practice  in  capital  cases,  special 
-bailiffs  were  appointed  by  the  court,  whose  duties  were  to  keep 
constant  guard  over  the  jury,  to  protect  them  from  intrusion 
and  prevent  any  communication  in  reference  to  the  case  from 
reaching  them,  except  only  the  evidence  in  the  cause. — ^These 
bailiffs  were  selected  from  the  constables  elected  by  the  citizens 
)f  their  respective  wards,  as  suitable  persons  to  exercise  that 
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important  office ;  and  were  Bwom  to  well  and  truly  keep  the 
jury,  and  neither  speak  to  them  themselves,  nor  suffer  any 
x)ther  person  to  speak  to  them,  touching  any  matter  relative  to 
this  trial.  With  similar  instructions  to  the  jurofs  themselves 
as  to  the  necessity  of  abstaining  from  all  unnecessary  com- 
munications of  every  kind,  and  especially  to  sufter  no  one  to 
speak  to  them  touching  this  case,  all  was  done  that  the  law  re- 
quires, or  that  seemed  to  be  necessary  to  protect  the  rights  of 
tne  commonwealth  and  the  prisoner,  and  secure  a  fair  and  im- 
partial trial 

Ever  since  the  trial  of  Stone  in  Endand  in  1796,  6  T.  R.  530, 
and  the  trial  of  Fries  in  the  United  States  District  Court ,  of 
Pennsylvania,  in  1799,  3  Dallas,  615,  the  necessity  of  adjourn- 
ments with  all  their  incidents  and  consequences,  have  been 
uniformly  recognized — Lord  Keyon  observing  in  the  former 
case,  "  that  necessity  justified  what  is  compelled."  In  the 
latter  case  it  is  stated,  in  an  appended  note,  that  the  jury  were 

Permitted  to  ride  into  the  country  in  a  carriage  for  recreation, 
ut  still  remaining  under  the  charge  of  an  officer,  and  within 
the  jurisdiction  oi  the  court. 

The  indispensable  necessity  of  frequent  temporary  separations 
of  jurors  from  their  fellows  during  the  progress  of  a  protracted 
trial,  is  too  manifest  to  require  any  other  justification  than  that 
of  necessity.  -It  is  therefore  no  infraction  of  any  rule  of  law, 
and  so  long  as  the  juror  or  jurors  thus  necessarily  separating 
from  their  fellows  are  in  the  custody  and  under  the  cnarge  of 
an  officer  of  the  court,  they  are  regarded  as  still  within  the 
surveillance  and  jurisdiction  of  the  court,  and  does  not  consti- 
tute a  substantial  separation. 

The  case  of  Feiffer  v.  7he  Commcmwealth^  8  Harris,  468,  is  re- 
lied upon  by  the  counsel  for  the  prisoner,  as  recognizing  and 
enforcing  the  old  common  law  rule  with  all  the  rigor  with 
which  it  applied  to  trials  disposed  of  at  a  single  sitting,  and 
they  quote  that  eminent  jurist  C.  J.  Gibson  as  saying  in  that 
case,  ^'  that  even  the  forms  and  usages  of  the  law  conduce  to 
justice ;  but  the  common  law,  which  forbids  the  separation  of 
a  jury  in  a  capital  case  before  they  have  been  discharged  of 
the  prisoner,  touches  not  matter  of  form,  but  matter  of  sub- 
stance." It  has  frequently  been  remarked  by  our  Supreme 
Court  that  such  general  observations  must  always  be  taken  in 
connection  with  the  subject  matter  under  consideration.  Judge 
Gibson  was  not  considering  a  necessary  temporary  separation, 
in  the  custody  of  an  officer  of  the  court,  nor  is  it  at  all  probable 
that  he  would  have  regarded  such  a  necessary  and  usual  inci- 
dent to  all  protracted  trials,  as  any  substantial  separation. 

In  the  case  of  Peifter,  the  jury,  after  being  sworn,  were  per- 
mitted by  consent  of  the  counsel  for  the  commonwealth  and 
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the  defendants,  to  go  to  their  respective  homes,  unattended  by 
any  officer  of  the  court,  and  remain  thus  separated  for  a  period 
of  five  days,  before  the  trial  was  resumed.  That  these  facts 
constituted  a  substantial  separation,  did  not  admit  of  any  con* 
troversy,  the. question  under  consideration  by  the  court,  was 
therefore,  not  what  constituted  a  separation,  in  violation  of  the 
common  law  rule,  but  whether  an  acknowledged  separation  in 
violation  of  the  rule,  could  be  ordered  or  permitted  oy  the  coiv- 
sent  of  the  parties.  We  do  not  regard  this  eminent  authority 
as  militating  in  the  least  degree  against  the  views  we  h&ve 
announced.  Whilst  we  believe  them  to  be* in  perfect  accord 
with  the  authorities,  practice  and  experience  of  our  own  and 
other  criminal  courts. 

These  temporary  separations  in  the  custody  of  a  sworn  offi- 
cer must,  however,  be  limited  to  the  circumstances  of  necessity, 
and  when  so  frequent  as  charged  in  this  case,  may  require  ex- 
planation, and  proof  that  no  improper  influences  were  permitted 
to  reach  the  jurors.  And  inasmuch  as  some  of  the  specifica- 
tions charged  that  some  of  the  jurors  had  conversed  with  others 
than  their  fellows  in  relation  to  the  case,  during  these  periods 
of  temporary  absence,  we  appointed  J.  L.  Meredith,  Esq.,  a 
member  of  the  bar,  commissioner  to  take  the  evidence  oifered 
in  relation  to  any  and  all  of  these  specifications. 

We  have  examined  this  evidence  carefully,  and  find  that  in 
each  instance  of  temporary  separation,  the  sworn  officer  of 
the  court  always  accompanied  the  juror  or  jurors.  That  the 
reason  and  purpose  of  the  separation  is  fully  explained,  and 
although  more  frequent  than  we  could  have  desired,  yet  we 
are  not  prepared  to  say  that  any  of  them  were  unnecessary,  and 
therefore  censurable. 

In  reference  to  the  charge  of  mingling  with  the  crowd  at  the 
post  officexand  conversing  with  one  or  more  persons  there,  the 
proof  in  support  of  the  charge  is  that  a  juror  m  company  with 
one  of  the  constables  was  seen  standing  in  the  post  office,  and 
that  while  thus  standing,  two  or  more  persons  approached  the 

t'uror,  that  their  lips  were  seen  to  move  as  if  in  conversation, 
mt  that  no  conversation  was  heard.  This  is  fully  explained 
by  the  constable  and  the  juror,  and  also  by  another  juror  who 
was  in  company  with  them.  Their  object  in  visiting  the  post 
office  is  stated,  and  the  fact  that  they  were  spoken  to  merely  in 
recognition  by  the  two  relatives  of  one  of  the  jurors,  and  bv 
anotner  person  who  desired  to  pay  some  money  that  he  owed, 
but  that  all  were  promptly  forbidden  both  by  the  jurors  and 
constable  from  entering  into  any  conversation  upon  any  subject 
whatever  with  either  of  the  jurors. 

In  support  of  the  charge  that  one  of  the  jurors  in  company 
with  a  constable  visited  a  fire,  which  occurred  on  Monday 
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night,  December  6th,  during  Xhe  progresB  of  the  trial,  and 
while  there  conversed  with  persons  in  relation  to  the  case.  One 
witness  testifies  that  he  saw  the  juror  and  the  constable  stand- 
ing looking  at  the  fire ;  that  he  and  a  voung  man  whom  he  did 
not  know  addressed  some  remarks  to  the  juror,  and  the  juror  re- 
plied ;  and  then  says,  "  what  remarks  or  conversation  may  have 
taken  place  I  am  unable  to  state ;  further  than  that  I  heard  the 
name  *  Britton '  pronounced  not  less  than  twice  by  Mr.  Calvert 
and  the  young  man  referred  to,  my  recollection  is  that  Mr. 
Calvert  remarked,  you  must  not  talk  Britton  to  me." 

How  far  this  evidence  would  sustain  the  char^  against  the 
juror  implicated  if  unexplained  might  be  questionable,  for  it 
does  not  profess  to  be  a  detail  of  wnat  conversation  did  take 
place  but  rather  an  indistinct  recollection  of  an  imperfectly 
neard  remark  in  which  the  name  of  the  prisoner  was  used. 

But  Mr.  Calvert,  the  juror  implicated,  states  that  h*e  saw  the 
light  of  the  fire  from  the  window  of  the  room  occupied  by  the 
jurv,  and  from  its  location  apprehended  that  it  was  near  his 
residence ;  that  he  sent  the  constable  to  ascertain  its  location, 
and  on  his  return  learned  that  his  apprehensions  were  well 
founded.  He  then  requested  constable  Cassidy  to  go  with  him 
to  his  house  that  he  might  secure  some  money  and  valuable 
papers  belonging  to  the  gas  company,  for  whom  he  was  collec- 
tor ;  that  when  they  approached  the  vicinity  of  the  fire,  and 
before  they  entered  his  house,  he  saw  the  witness,  and  Mr. 
Deibert  and  four  others  standing  looking  at  the  fire ;  that  the 
witness  remarked  that  the  fire  was  under  control  and  that 
there  was  no  further  danger,  to  which  the  juror  responded  that 
he  was  glad  to  hear  it ;  that  he  and  the  constable  entered  his 
house,  in  companv  with  the  constable  he  secured  the  valuables 
which  had  causea  his  anxiety,  and  that  on  their  re-enterinff  the 
street  or  alley,  Mr.  Deibert  approached  them,  asking  the  juror 
if  he  was  frightened,  to  which  he  replied  yes,  that  something 
was  said  about  lighting  a  segar,  and  that  the  constable  then 
informed  Mr.  Deibert  that  tne  juror  was  not  allowed  to  hold 
any  conversation;  that  they  then  returned  to  the  jury  room; 
that  he  did  not  hear  an^  conversation  about  this  case,  nor  hear 
the  name  Britton  mentioned,  nor  did  he  mention  it  himself  on 
that  occasion. 

Mr.  Cassidy,  the  constable  who  was  vrith  the  juror  on  this 
occasion,  says  that  he  was  close  to  him  while  standing  in  the 
alley,  looking  at  the  fire ;  that  he  did  not  hear  the  name  of 
Britton  used  by  the  juror  nor  any  other  person  present,  nor  did 
he  hear  any  conversation  about  tnis  case, 

Mr.  Deibert  says  that  he  is  twenty-five  years  of  age ;  was 
standing  in  the  alley  at  the  place  aescribed  by  the  witness 
called  to  sustain  this  charge ;  that  he  saw  the  juror  and  consta- 
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ble  when  they  came  down  the  alley  ;  that  he  asked  Mr.  Calvert 
if  he  had  got  frightened,  and  Mr.  Calvert  replied  that  he  had 
seen  the  fire  from  the  window  and  became  alarmed ;  that  the 
constable  interposed  and  explained  why  Mr.  Calvert  could  not 
hold  any  conversation  ;*that  he  heard  nothing  said  relative  to 
this  trial  by  any  one  present. 

Both  of  the  constables  were  called  and  examined  at  length 
by  the  counsel  for  the  defendant  relative  to  the  circumstances 
of  each  temporary  separation  by  jurors  in  their  custody.  The 
manner  in  which  they  were  lodged,  boarded  and  kept  while  at 
the  hotel,  as  well  as  their  general  deportment  during  the  whole 
length  of  the  trial.  From  which  it  appears  that  the  oflBicers 
were  constantly  with  them,  night  and  uay,  and  never  heard  a 
remark  in  reference  to  the  trial  made  in  their  hearing  outside 
of  the  court  room. 

Seven  of  the  jurors,  all  who  were  implicated  in  the  specifica- 
tions filed,  were  called  by  the  commonwealth,  who  explained 
the  causes  which  rendered  it  necessary  in  their  judgment  tem- 
porarily to  separate  at  different  times  from  their  fellows.  That 
on  every  occasion  of  such  separation  they  were  attended  by 
one  of  the  constables.  That  neither  of  them  ever  heard  any 
remark  or  held  any  conversation  in  reference  to  this  case  out- 
side of  the  jurv  box  or  their  own  room.  That  neither  of  them 
derived  any  opmion  or  impression  whatever,  as  to  the  guilt  or 
innocence  of  the  prisoner,  from  anything  which  they  heard  or 
saw  outside  of  the  jury  box. 

The  well  known  and  irreproachable  character  of  these  gen- 
tlemen establishes  this  fact  beyond  controversy.  That  the 
prisoner  was  convicted  upon  the  evidence  alone ;  unprejudiced 
and  uninjured  by  any  extraneous  incident  or  circumstance 
attending  the  trial. 

This  is  all  an  English  Peer  could  demand ;  and  is  awarded 
alike  to  all,  without  distinction,  by  our  just  and  admirable  sys- 
tem of  legal  equality. 

It  is  due  to  the  jury  in  this  case  to  say  that  after  a  careful 
investigation  of  the  facts  disclosed  by  the  evidence,  the  court  is 
able  to  pronounce  their  complete  and  perfect  vindication  from 
every  aspersion  upon  their  conduct,  charged  or  implied,  in  the 
reasons  filed  for  a  new  trial. 

In  concluding  our  remarks  upon  this  branch  of  the  motion, 
we  cordially  adopt  the  language  of  Judge  Rogers  in  delivering 
the  opinion  of  the  court  m  the  case  or  the  Commonwealth  v. 
ManagajL 

"  Jurors  have  rights  as  well  as  defendants,  and  I  am  not  the 
person  to  cast  upon  them  undeserved  reproach  or  unmerited 
censure.  To  yield  to  accusations  against  tnem  lightly  made,  or 
without  strong  proof,  would  weaken,  if  not  bring  into  con- 
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tempt  that  useful  and  indispensable  institution  in  the  adminis 
tration  of  justice,  in  a  State  desirous  of  preserving  the  priuei- 
pies  of  liberty  and  good  government." 

The  only  remaining  reason  to  be  considered  is  the  6th.    Se- 
cause  the  verdict  is  against  the  evidence. 

The  jury  are  the  constitutional  judges  of  the  weight  and 
value  of  evidence,  and  more  especially  in  the  trial  of  capital 
cases,  it  is  their  province  to  determine  from  the  evidence  the 
guilt  or  innocence  of  the  accused.  The  jurors  in  this  case  were 
selected, «  by  free  exercise  of  the  ri^ht  of  challenge,  with  the 
avowed  purpose  of  securing  the  services  of  the  most  intelligent, 
and  unexceptionable  jurors  embraced  in  the  panel.  This  end 
was  successfully  attained  in  the  judgment  of  the  court.  A 
patient  and  deliberate  hearing,  at  great  sacrifice  of  comfort,  was 
willingly  given  to  the  case.  The  defence  was  ably  conducted, 
and  earnestly  and  forcibly  presented  in  three  speeches  to  the 
jur^.  The  jury  retired  to  their  room,  and  without  consultation 
or  interchange  of  views,  as  has  been  disclosed  voluntarily  in 
this  evidence,  they  voted  by  ballot  upon  the  guilt  or  innocence 
of  the  pnsoner,  which  resulted  in  twelve  ballots  of  guilty  being 
cast,  in  like  manner  and  with  the  same  unanimity  was  the 
degree  of  the  crime  determined. 

it  would  certainly  require  a  strong  case,  and  a  clear  convic- 
tion of  duty,  to  justify  a  court  in  arresting  judgment  upon 
such  a  verdict. 

We  are  constrained  to  say  that  this  case  possesses  no  such 
features,  and  that  we  are  satisfied  with  the  verdict. 

'ihe  motion  in  arrest  of  judgment  and  for  a  new  trial  is  there- 
fore overruled. 

[Legal  GMeUe,  Jaa.  27, 1671,  VoL  8,  p.  81.] 


^^ 


i 


'J 


03 


OtTfiRSON   BT   AL*   V.   MiDDLETON.  529 


Court  of  Common  Pleas,  Philadelphia  County. 


OTTERSON  et  al.  v.  MIDDLETON. 

Edward  Penton  Middleton,  a  wine  merchant  of  Philadelphia^ 
died  upon  the  first  of  April,  1869.  His  will  was  admitted  to 
probate  by  the  register  oi  wills  of  Philadelphia  county,  upon 
April  6th,  1869.  No  caveat  against  its  admission  to  probate 
had  been  filed,  nor  had  any  proceedings  to  contest  its  validity, 
then  been  commenced. 

The  signature,  '*  Edward  P.  Middleton,"  was  written  at  the 
end  of  each  of  the  six  pages  over  which  the  will  extended. 
[See  fac  simile  of  signatures  upon  the  opposite  page.] 

Upon  December  17th,  1870,  a  brother  of  the  teS»tor,  George 
W.  Middleton,  filed  an  appeal  from  the  register's  decision 
admitting  the  will  to  probate,  alleging  as  the  grounds  of  his 
appeal,  that  the  last  signature  of  the  testator,  upon  the  sixth 
page  of  the  will  was  a  forgery,  and  that  the  name  of  the  resid- 
uary legatee,  Charles  D.  Middleton,  had  been  written  in  the 
will  after  the  decease  of  the  testator.  The  residuum  of  the 
estate,  amounted  to  between  three  and  four  hundred  thousand 
dollars,  so  that  the  issue  involved  the  greater  portion. of  dece- 
dent's estate.  The  examiner  appointed  to  take  the  testimony 
upon  the  appeal,  was  occupied  with  that  duty  at  intervals  from 
February  15th  to  December  17th,  1870,  upon  which  latter  date 
he  filed  his  report.  After  hearing  the  arguments  of  counsel 
upon  the  question  of  granting  a  feigned  issue  to  try  by  a  jury 
the  validity  of  the  will,  the  Register^  Court  awarded  such  issue 
upon  two  points,  viz. : 

First.  Is  the  signature  of  •*  Edward  P.  Middleton,"  at  the  end 
of  the  writing  purporting  to  be  signed  by  the  decedent,  a  forgery  ? 

Second.  Was  the  said  writing,  before  being  admitted  to  pro- 
bate, materially  altered  and  mutilated  fraudulently  ? 

The  trial  which  took  place  before  Judffe  Ludlow  in  the 
Court  of  Common  Pleas,  commenced  upon  Tuesday,  November 
14th,  1871,  and  continued  with  the  exception  of  Saturdays  and 
Sundays,  until  Friday,  December  15th,  1871,  occupying  the 
greater  part  of  five  weeks.  Judge  Ludlow  charged  the  jury 
upon  the  latter  date,  ^oing  carefully  and  at  great  length  over 
the  whole  of  the  evidence.  The  reading  of  his  charge  was 
concluded  between  5  and  6  p.  M.,  and  the  jury  imm^iately 
retired.  During  the  same  evening  they  brought  in  a  verdict, 
fally  Buetaining  the  will,  upon  both  the  points  submitted, 
thereby  establishing  its  complete  validity.  The  case  was  con- 
ducted by  the  counsel  upon  both  sides  with  eminent  ability,  and 
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exhibited  a  remarkable  example  of  what  unwearied  exertions, 
patient  attention  to  minute  details,  and  thorough  exposition  of 
the  multitude  of  facts  involved,  are  able  to  accomplish  in 
properly  presenting  a  case  of  such  great  magnitude  to  the  juiy. 

The  counsel  engaged  were  George  W.  Biddle^  ^^^*'  ^^^ 
Hon,  William  A.  Porter^  for  James  Otteraon,  Esq.,  and  Hon.  F. 
Carroll  Brewster,  executors  of  the  will. 

And  George  L.  Crawford  and  William  X.  JERrst^  JEsqs.^  for 
contestants.  

Charge  to  the  jury  by  Ludlow,  J.  Delivered  December  IStL, 
1871. 

This  is  a  feiened  issue,  framed  to  test  the  validity  of  the  will 
of  Edward  P.  Sliddleton,  deceased. 

In  any  aspect  we  cannot  overrate  the  gravity  of  this  case. 

To  destroy  a  legally  executed  will,  made  by  a  sane  man  not 
improperly  mfluenced,  is  a  work  of  no  common  difficulty. 

It  is  proper  that  it  should  be  so,  for  the  right  to  dispose  of 
one's  property  is  an  incentive  to  honorable  labor ;  seriously  and 
causelessly  to  imperil  that  right,  destroys  confidence,  shakes 
the  titles  of  the  living  to  property,  real  and  personal,  and  over- 
throws that  which  ought  to  be  held  sacred, — ^the  expressed 
wishes  of  the  dead. 

A  will  may  not  suit  our  ideas  of  propriety,  we,  individually, 
might  not  have  distributed  an  estate  as  a  particular  testator 
may  have  done ;  that  is,  however,  not  the  question  at  issue ;  all 
we  desire  to  know  is,  was  the  testator,  at  the  time  of  the  execu- 
tion of  the  will,  sane,  and  was  he  uninfluenced  in  the  legal  sense 
of  that  term,  and  did  he  legally  execute  the  document ;  if  so, 
hi»  will  is  a  sacred  thing,  he  has  by  law  the  right  to  do  with 
his  own  as  he  pleases,  even  to  the  exclusion  of  those  allied  to 
him  by  the  ties  of  affinity  and  blood,  and  his  expressed  wishes, 
legally  made,  must,  and  so  far  as  the  court  is  concerned,  shall 
be  sustained. 

Just  because  of  the  sacred  character  of  a  last  will  and  testa- 
ment, to  forge  by  imitation  or  otherwise,  or  materially  to  alt^r 
or  mutilate  a  will,  is  to  commit  a  crime  of  the  most  detestable 
nature. 

The  lips  of  the  testator  are  sealed  in  death,  and  a  fraud  per- 
petrated upon  him,  violates  every  principle  held  manly,  honor- 
able, and  sacred,  by  civilized  men,  while  the  living  representa- 
tives of  the  deceased  are  cheated  out  of  their  inheritance.  If 
such  a  crime  has  in  any  instance  been  perpetrated,  every  in- 
stinct commands  us  to  drag  it  into  the  light  of  day,  that  its 
effect  may  be  destroyed,  and  its  guilty  author  or  authors  be 
held  up  to  the  indignant  contempt  of  the  living,  to  that  just 
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punishment  which  by  law  is  awarded  to  the  proved  perpetrator 
of  the  crime.  A  single  voice  from  the  grave  at  Blackwood- 
town,  N.  J.,  would  settle  this  controversy,  out  as  a  miracle  can- 
not now  be  wrought,  we  must  seek  for  the  truth  by  an  appeal 
to  the  law  and  the  testimony. 

Two  questions  are  presented  for  your  consideration. 

Ist.  Is  the  last  signature  at  the  end  of  the  last  page,  in  the 
will  of  Edward  P.  Middleton  a  forgery  ? 

2d.  Has  there  been  an  alteration  or  mutilation  of  any  essen- 
tial part  or  portion  of  this  will  ? 

•After  weeks  spent  in  this  investigation,  the  jury  doubtless 
understand  perfectly  the  questions  to  be  decided.  We  may, 
however,  remark,  that  a  verdict  for  the  plaintiff  establishes  the 
will,  while  a  verdict  for  the  defendants,  upon  the  question  of 
the  validity  of  the  last  signature,  destroys  the  will  altogether, 
and  a  verdict  for  defendants  upon  the  second  question  presented, 
to  wit:  that  of  alteration  or  mutilation,  will  most  seriouslv 
affect  the  interests  of  Charles  D.  Middleton,  and  indeed  of  all 
the  parties  to  this  suit. 

Under  our  statute  "  Every  will  shall  be  in  writing,  and  un- 
less the  person  making  the  same  shall  be  prevented  by  the  ex- 
tremity of  his  last  sickness,  shall  be  signed  by  him  at  the  end 
thereof,  or  by  some  person  in  his  presence,  and  by  his  express 
direction,  and  in  all  cases,  shall  be  proved  by  the  oaths  or  af- 
firmations of  two  or  more  competent  witnesses,  otherwise  such 
will  shall  be  of  no  effect." 

The  jury  will  observe  that  a  will  must  be  signed  at  the  end 
thereof;  for  the  purposes  of  this  case  it  is  enough  to  say,  that  > 
thejinal  signature  is  the  one  which  gives  validity  to  the  will ; 
it  is  well  for  greater  caution  and  security,  to  sign  each  page, 
where  the  wiu  is  written  on  more  than  one  sheet,  at  the  end  or 
bottom  thereof,  as  is  alleged  was  done  in  this  case,  but  these 
signatures  add  nothing  to  the  legal  validity  of  the  execution ; 
it  is,  as  we  have  remarked,  the  last  signature  which  is  pre- 
eminently the  legal  signature,  and,  therefore  the  execution  of 
the  will. 

Attesting  witnesses  are  also  unnecessary  in  Pennsylvania,  but 
the  testator's  signature  must  be  proved  by  two  witnesses,  and 
this  proof  is  prima  facie  evidence  of  the  execution,  although  the 
body  of  the  will  be  not  in  the  handwriting  of  the  testator. 

Where  we  have  a  case  in  which  there  are  subscribing  wit- 
nesses, each  witness  must  separately  depose  to  all  the  facts  neces- 
sary to  a  complete  execution,  and  it  is  sufficient  if  the  testator 
acknowledge  the  signature  to  the  will  to  be  his  act  and  deed, 
though,  as  was  decided  in  one  case,  the  subscribing  witness 
signed  the  will  before  the  testator.  So  also  if  one  of  the  two 
attesting  witnesses,  from  defect  of  memory,  is  unable  to  state 

34 


t82  OnnusoK  et  al.  v.  Middlktok. 

•  1--  ■        ■  ■ 

what  waa  said  and  done  at  the  time  of  the  execation  of  the  in- 
strument,  bnt  is  able  to  swear  that  he  subscribed  as  a  witness, 
such  evidence  would  be  prima  facie  testimony  of  execution,  "  for 
the  credit  thus  given  to  the  attesting  name  rests  upon  the  pre- 
sumption of  the  honesty  of  the  transaction  until  the  contrary 
is  made  to  appear."    {McKee  et  (d.  v.  White^  14  Wr.  860^ 

In  ordinary  cases  the  presumption  arising  from  prooi  by  the 
attesting  witnesses,  enables  the  court,  as  matter  of  law,  to  per- 
mit the  will  to  be  submitted  to  a  jury,  and  this  has  been  done 
in  this  case. 

Here,  however,  it  is  alleged  a  gross  fraud  has  been  per- 
petrated, and  the  plaintiffs  after  proof  by  the  attesting  wit- 
nesses proceeded  to  present  their  whole  case  to  the  jury,  and 
thus  assumed  to  prove  the  entire  validity  of  the  wilL  I  ob- 
jected to  this  course  as  bein^  contrary  to  our  usual  practice,  but 
the  defendants  expressly  waived  all  o^ection,  and  the  case  in 
this  way  proceeded  to  a  conclusion.  Perhaps  it  is  as  well,  for 
here  we  have  an  alleged  fraud ;  this  question  of  fact  is  one  em- 
phatically for  the  jury.  Any  legal  presumption  arising  from 
the  technical  proof  of  execution,  may  of  course  be  overthrown 
(as,  by  way  of  illustration,  any  witness  may  be  proved  to  be 
perjured  or  contradicted  in  a  material  point),  and  it  is  but  pro- 
per and  legal,  that  those  who  seek  to  establish  a  will  against 
not  a  charge  of  insanity,  or  of  undue  influence,  but  of  gross 
fraud,  should  satisfy  the  jury  that  the  document  purporting  to 
be  a  last  will  and  testament  is  such  in  truth  or  in  fact.  {Harden 
V.  Hays^  9  Barr,  164 ;  Harrison  v.  Rowan^  3  W.  C.  C.  580.)  Or 
in  this  case,  to  state  the  proposition  accurately,  the  jury  ought 
to  be  satisfied  that  the  last  signature  is  genuine,  which  answers 
the  first  issue  before  us,  and  supposing  you  so  decide,  you  must 
be  also  satisfied,  that  in  the  words  and  sentences  attacked  as 
altered  or  mutilated,  there  has  been  no  alteration  or  mutilation, 
and  this  answers  the  second  issue.  While  this  much  is  to  be 
said,  so  far  as  the  duty  of  the  plaintiff  is  concerned,  it  ought 
also  to  be  added,  that  the  burden  of  proof,  where  fraud  is  al- 
leged, is  upon  the  party  who  alleges  it,  for  fraud  cannot  be  pre- 
sumed, and  where,  as  in  this  instance,  a  crime  is  charged,  it 
ought  to  be  established  by  those  who  allege  it,  by  clear  and 
indisputable  evidence.  It  is  not  enough  to  prove  suspicious 
circumstances,  for  mere  suspicion  is  not  proof. 

An  alteration  or  erasure  in  an  immaterial  point  will  not  vitiate 
either  a  deed  or  a  will,  while  the  writing  in  of  a  name  is  not 
of  itself  an  interlineation,  and  of  course  cannot  be  an  erasure. 
In  Pennsylvania  it  has  been  decided  that  interlineations  and 
erasures  made  by  the  testator,  and  of  which  no  mention  is 
made  at  the  time  of  execution,  will  be  presumed  to  have  been 
made  prior  to  the  act  of  execution.    As  there  does  not  appear 
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to  be  an  interlineation  in  the  instrument  before  the  court,  and 
only  the  erasure  of  the  word  "  friend,"  which  as  a  word  is  dis- 
tinctly visible,  I  cannot  say  a  presumption  arises  against  this 
document,  because  the  word  "friend"  is  erased,  anJ" nephew, 
Charles  D.  Middleton"  written  in.  While,  however,  these 
remarks  are  made,  we  do  not  intend  to  say  that  the  plain- 
tiffs are  not  bound  to  satisfy  the  jury  as  to  the  validity  of 
the  whole  will,  and  each  portion  thereof,  which  has  been  and 
IS  the  subject  of  attack. 

This  duty  clearly  devolves  upon  the  plaintiffs  under  the 
issues  here  made. 

In  the  form  in  which  these  issues  have  been  framed,  you 
may  find  both  issues,  or  either,  for  or  against  the  plaintiffs  or 
defendants,  as  you  may  determine  upon  the  evidence.  That  is 
to  say,  you  may  find  the  signature  to  the  will  to  be  genuine  or 
forged,  and  as  a  distinct  finding,  you  majr  say  whether  the  will 
has  or  has  not  been  mutilated  or  altered  in  the  manner  alleged. 

These  questions  of  fact  you  alone  can  decide.  To  aid  you  in 
this  undoubtedly  difficult,  intricate  and  somewhat  confused 
duty,  because  of  the  voluminous  nature  of  the  evidence,  will  be 
my  special  and  earnest  effort. 

Before  we  proceed  to  discuss  the  disputed  facts  in  this  cause, 
it  may  be  as  well  to  consider  those  which  are  substantially  ad- 
mitted, or  have  been  proved  without  contradiction. 

Mr.  Edward  P.  Middleton  was,  during  the  last  portion  of  his 
life,  a  wine  merchant^resident  in  this  city ;  he  was  an  unmarried 
man,  had  accumulated  a  large  fortune, — in  personal  estate  alone 
he  owned  considerably  over  $400,000.  Toward  the  close  of 
March,  1869,  he  became  sick,  and  on  the  1st  of  April  of  that 
year  he  died,  on  the  5th  of  the  same  month  his  remains  were 
deposited  in  a  vault  at  the  Woodlands,  afterwards  they  were  re- 
moved to  Blackwoodtown,  New  Jersey,  and  were  there  buried, 
a  monument  being  erected  over  them. 

As  he  was  unmarried,  he  died  without  legal  issue,  and  at  the 
date  of  his  death  he  left  surviving  him  three  brothers,  John  C, 
William,  and  Geo^e  W.  Middleton,  and  three  sisters,  Mrs. 
Livermore,  Mrs.  Ware,  and  Mrs.  Norcross.  One  brother, 
Charles,  and  one  sister,  Mrs.  Scott,  pre-deceased  Mr.  Middleton. 
'Charles  left  three  children,  of  whom  Charles  D.  Middleton,  the 
alleged  residuary  legatee  and  devisee,  was  one.  Mrs.  Scott, 
also  at  her  death,  left  a  large  family  of  children. 

These  were  the  nearest  living  relatives  of  Mr.  R  P.  Middle- 
ton,  and  I  may  remark  in  passing,  that  had  he  died  without  a 
will,  his  estate  would  have  been  divided  among  them,  by  the 
intestate  laws  of  Pennsylvania,  the  nephews  and  nieces,  by 
comparatively  recent  legislation,  taking  the  share  of  the  de- 
ceased brother  and  sister  respectively.    It  does  not  seem  to  be 
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Beriously  denied  that  to  some  of  his  relatives,  Mr.  E.  P.  Middle- 
ton  had  been  very  kind ;  he  had  for  some  time  advanced  some 
money  in  aid  of  his  brother,  John  C,  who  was  and  is  an  inva- 
lid, and  of  his  sister,  Mrs.  Ware,  whose  husband  had  been  un- 
fortunate, and  who  needed  his  brotherly  care.  It  also  appears 
that  the  alleged  testator  had  advanced  to  the  nephew,  Charlesi 
D.  Middleton,  who 'had  formed  a  partnership  with  Mr.  Locke, 
in  the  paper  hanging  business  in  August,  1868,  sums  of  money, 
not,  it  is  true,  to  a  very  large  amount  (about  $1,700),  but 
enough  to  enable  that  firm  to  proceed  in  the  ordinary  course 
of  their  business;  he  had  also  written  a  letter  giving  them 
credit, — when  death  ended  these  transactions. 

It  appears  that  prior  to  the  date  of  the  will,  Mr.  Otterson  had 
acted  as  the  professional  adviser  of  Mr.  K  P.  Middleton,  in  the 
matter  of  the  preparation  of  a  will — ^a  draft  was  made,  and  after 
numerous  delays  a  paper,  not  executed^  and  in  blank,  in  so  far  as 
the  name  of  the  residuary  legatee  and  devisee,  the  names  of  the 
executors  and  date  were  concerned,  passed  from  the  hands  of 
Mr.  Otterson  into  the  possession  of  Mr.  E.  P.  Middleton. 

What  became  of  this  pajier,  and  whether  it  is  or  is  not  the 
alleged  will,  now  produced,  is  a  question  we  will  consider  here- 
after. 

While  Mr.  E.  P.  Middleton  was  sick,  indeed  upon  the  Ist  of 
April,  1869,  the  day  he  died,  the  vault  of  the  Fidelity  Trust 
and  Safe  Deposit  Company  was  visited  by  Mr.  Otterson  and 
Mr.  Fithian,  in  the  presence  of  the  presi<^t,  Mr.  Browne,  the 
box  examined,  a  paper  envelope  pointed  at,  the  box  locked  and 
replaced  in  the  safe  or  vault.  On  the  next  day,  April  2d,  1869, 
the  vault  was  again  visited,  the  box  taken  out  of  the  safe  in 
the  presence  of  Mr.  Patterson,  the  envelope  removed  from  the 
box  and  cut  open,  a  paper  taken  out,  again  replaced  in  the  en- 
velope, which  was  then  aeposited  in  the  box,  and  the  box  replaced 
again  in  the  safe ;  Mr.  Otterson,  Mr.  Fithian,  and  Mr.  Geo.  W. 
Middleton  being  then  present. 

For  the  third  and  last  time  the  office  of  the  Trust  Company 
was  again  visited,  on  the  day  of  April  5th,  1869,  and  before  the 
funeral.  At  this  time  Messrs.  Otterson  and  Brewster,  the 
alleged  executors,  were  present  with  Mr.  Browne,  the  president 
of  the  company — ^at  this  time  the  box  being  again  removed 
from  the  vault,  the  envelope  was  taken  from  the  box,  its  con- 
tents examined,  especially  as  to  a  portion  thereof,  by  Judge 
Brewster,  a  paper  was  then  handed  to  Mr.  Otterson,  who  placed 
it  in  his  coat  pocket,  then  Judge  Brewster  walked  from  the 
office  of  the  company.  Chestnut  Delow  4th  street,  north  side,  to 
the  office  of  the  register  of  wills  of  the  county,  which  you  know 
is  in  Chestnut  street  above  5th,  south  side.  A  paper  was  then 
deposited  with  the  register. 


Otterson  et  al.  v.  Middleton.        685 

^■^^-^■■^■^^  ^^"^^^  > 

The  will  now  before  the  court  was  admitted  to  probate  at  an 
early  hour  of  the  next  day,  to  wit :  April  6th,  A.  D.  1869. 

The  alleged  testamentary  document,  exclusive  of  the  residuary 
clause,  disposed  of  about  $100,000  worth  of  property,  and  in  it 
each  of  the  testators'  heirs-at-Iaw,  are  remembered,  except  his 
brothers,  William  and  Geo.  W.  Middleton. 

Mrs.  Hannah  Norcross,  Mrs.  Martha  C.  Ware,  and  Mr.  John 
C.  Middleton,  each  received  the  interest  of  $10,000  for  life,  Mrs. 
Livermore  $20,000  in  cash.  The  children  of  his  deceased  sister, 
Mrs.  Scott,  $10,000,  and  the  children  of  his  deceased  brother, 
Charles  (amone  whom  you  will  remember  is  the  alleged  residu- 
ary legatee  and  devisee,  Charles  D.  Middleton),  each  the  sum  of 
$3,000.  Mrs.  Bacon  who  is  named  in  the  will,  died  before  it 
was  executed*  It  does  not  appear  from  any  evidence  in  this 
cause,  that  any  human  eye  saw  Edward  P.  Middleton  write 
with  his  own  hand  either  of  the  six  signatures  to  this  alleged 
will. 

Having  thus  discussed  the  leading  facts,  which  you  may  be- 
lieve have  either  been  admitted,  or  have  without  serious  dis- 
pute been  established,  we  proceed  to  notice  the  contested  facts 
m  this  cause. 

.  Before  we  pass  to  a  consideration  of  the  paper  called  the  will, 
let  us  endeavor  to  trace  the  position  and  condition  of  the  en- 
velope which  has  been  produced  in  court,  and  which  it  is  con- 
tended, held  this  contested  document.  Of  the  witnesses  pro- 
duced and  examined^essrs.  Fithian,  Otterson,  Brewster,  N^  B. 
Browne,  and  George  W.  Middleton  saw  an  envelope  at  the  of- 
fice of  the  Fidelity  Company. 

Mr.  Otterson  saw  it  three  times — Messrs.  Fithian  and  N.  B. 
Browne  twice — Messrs.  Brewster  and  George  W.  Middleton 
each  once.  Messrs.  Fithian,  Otterson,  and  Browne  saw  an  envel- 
ope at  the  first  visit  made  to  the  vault,  and  thev  both  iden- 
tify the  envelope  produced  in  court.  Messrs.  Fithian,  Otterson 
and  George  W.  Middleton  saw  an  envelope  taken  out  of  the 
box,  on  the  second  visit.  Messrs.  Otterson  and  Fithian  identify 
the  envelope,  while  Mr.  George  W.  Middleton  cannot  identity 
the  envelope,  but  says  it  may  or  may  not  be  the  one.  He  says  : 
**  An  envelope  was  taken  out  and  opened. "  Judge  Brewster, 
Mr.  Otterson  and  Mr.  Browne,  on  the  third  visit,  again  see  and 
identify  the  envelope. 

Mr.  N,  B.  Browne  is  an  undoubtedly  important  witness,  and 
his  testimony  is  as  follows :  "  Mr.  Otterson  pressed  the  paper 
on  one  side,  and  then  the  other,  and  called  my  attention  to 
what  was  written  on  it — I  have  no  doubt  that  that  is  the  en- 
velope— I  recollect  the  language  written,  endorsement  of  name, 
and  1  recognize  the  signature.  The  envelope  so  endorsed  was 
not  taken  that  day,  not  even  removed  from  the  box." 


S86  Ottsbson  et  al.  v.  Mibdlbtoh. 

On  the  last  visit  the  witness  says.  ^  The  envelope  was  taken 
out — ^I  think  Jnd^e  Bitewster  seemed  to  be  examining  who  the 
executors  were,  called  my  attention  to  the  clanse  appointing 
executors.  I  glanced  at  it,  saw  they  were  named,  and  said  there 
could  be  no  objection  to  their  taking  the  will.  Saw  nothing 
special  to  identify  the  paper,  except  the  names  of  James  Otter- 
son  and  F.  Carroll  Brewster,  the  paper  on  that  occasion  con- 
tained their  names.'' 

This  testimony  is  important  and  bears  directly  upon  the  ex- 
istence of  a  jMiper,  to  wit :  an  envelope  which  at  one  time  was 
sealed,  and  is  alleged  to  have  contained  the  very  document  now 
contested.  Our  thoughts  must  now  be  turned  towards  the  al* 
leged  will.  Our  eyes  must  be  intently  riveted  upon  it,  for  all 
the  testimony  submitted  can  only  be  of  importance,  as  it  throws 
in  a  greater  or  less  degree,  light  upon  the  questions  of  the 
identity  of  this  paper,  the  validity  of  the  testator's  last  sig- 
nature, and  of  the  portions  alleged  to  have  been  altered  or  mu- 
tilated. 

This  document  is  written  upon  six  half  sheets  or  pages  of 
manuscript.  It  purports  to  be  signed  at  the  end  of  each  half 
sheet,  and  at  the  end  of  the  will,  by  Edward  P.  Middleton. 
There  are  two  subscribing  witnesses,  F.  £^  Fithian  and  Thomas 
McEibbin.  It  is  dated  August  22d,  1867.  This  date  is  allied 
to  be  in  the  handwriting  of  Mr.  E.  P.  Middleton,  a  fact  said  to 
be  admitted  and  certainly  not  contested  in  this  cause. 

The  law  looks,  and  we  naturally  look  with  more  than  usual 
care,  to  the  testimony  of  these  witnesses.  In  ordinary  cases, 
importance  is  attached  to  the  testimony  of  these  witnesses,  and 
weight  follows  their  declarations.  In  this  instance  their  state- 
ments have  been  either  directly  or  indirectly  attacked,  and  their 
evidence  must  stand  or  fall  by  the  view  which,  upon  a  review 
of  the  whole  testimony,  the  jury  may  take  of  it.  What,  how- 
ever, do  they  say  ? 

Mr.  T.  McKibbin  says,  Mr.  E.  P.  Middleton  said,  in  a  low 
tone  of  voice,  "this  is  my  will,"  and,  pointing  to  the  signature, 
said,  "that  is  my  signature,"  and,  ne  said,  "you  know  we 
alter  things  sometimes. "  After  some  conversation  of  a  jooular 
kind  he  took  the  document,  says  the  witness,  away  with 
him. 

In  answer  to  a  question,  the  alleged  will  being  produced 
in  court,  the  witness  declares :  "  I  believe  that  paper  to  be  the 
paper,  otherwise  I  should  not  acknowledge  the  signature. " 
'  On  cross-examination,  this  witness,  among  other  thii!^,  de- 
clares .  "I  did  not,  that  I  know  of,  at  first  see  anything  but 
the  attestation  clause ;  I  think  he  lifted  the  paper  and  pointed 
to  his  signature,  otherwise  I  would  not  have  signed  it.      The 
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was  in- 


witneae  said  he  recollected,  when  spokea  to,  saying,  "  I 
definite,  and  then  I  said  I  think  he  lifted  a  leaf." 

This  witness,  upon  farther  cross-examination,  declared  that 
he  never  said  to  Geo.  W.  Middleton  that  he  ^'  did  not  see  E.  P. 
Middleton's  name  on  the  paper,  and  coald  not  say  it  was  on  it 
when  he  subscribed." 

He  farther  remarks  that  he  wrote  hid  name  on  ^^  our  desk ;" 
don't  think  he  testified  that  the  paper  was  folded ;  and  that 
he  noticed  the  signature  with  the  same  care  he  would  take 
in  looking  at  a  fifty  cent  note. 

He  does  not  pretend  to  swear  that  the  last  sienatare  is  the 
identical  signature  Mr.  E.  P.  Middleton  pointed  at,  and  this 
witness  was  the  first  to  sign  as  an  attesting  witness,  although 
his  name  appears  last  in  order  upon  the  alleged  wilL 

Mr.  George  W.  Middleton  declares  that  McKibbin  told  him, 
in  one  of  his  interviews  with  this  witness,  that  he  thought  he 
(McKibbin)  had  witnessed  two  or  three  wills :  one  he  reoollected 
distinctly  witnessing  *  *  "  he  said  my  brother  did  not  sign  the 
wi]l  in  his  presence,  he  said  he  could  not  recollect  having  seen 
a  signature  on  it;  believed  he  did  not.  He  said,  when  my 
brother  handed,  it  to  him,  he  handed  it  in  a  bundle  folded  up, 
and  told  him  it  was  his  will,  and  he  witnessed  it  as  such." 

Francis  E.  Fithian  is  the  other  subscribing  witness  to  this 
alleged  will,  and  his  name  appears  first  in  the  order  in  which 
the  names  of  the  two  witnesses  appear  in  the  will. 

Fithian  was  examined  and  cross^xamiued  at  great  length. 
He  admits  that  he  wrote  into  the  blanks  the  words  ''  2^ephew, 
Charles  D.  Middleton,"  and  the  names  of  the  executors,  al- 
though it  appeared  upon  cross-examination,  that  at  the  regis- 
ter's  office,  in  the  presence  of  Mr.  Crawford  and  Mr  Geo.  W. 
Middleton,  he  said  twice,  I  think,  that  he  did  not  know  the 
handwriting  in  which  the  blanks  referred  to  had  been  filled  up 
until  he  looked  more  intently  upon  it,  when  he  admitted  it  was 
his  own  writing,  and  excuses  his  inability  to  answer  the  ques- 
tions by  reason  of  length  of  time  which  had  elapsed,  and  his 
surprise. 

The  jury  will  note  this  testimony  carefully,  and  determine 
what  weight  they  will  give  to  it. 

This  witness  in  substance  states  that  Mr.  E.  P.  Middleton,  on 
account  of  the  recent  death  of  Mrs.  Bacon  (a  sister  of  Fithian), 
entered  into  some  conversation  as  to  the  propriety  of  arranging 
one's  business  matters,  and  said  ^^  he  had  made  up  his  mind  to 
execute  his  wilL" 

'^  He  took,"  says  this  witness,  ^'  one  sheet  of  papar,  it  might 
have  been  the  whole;  he  handed  it  to  me,  and  pointing  to  a 
word  in  the  open  spaee,  said,  erase  the  word  ^  friend,'  and  put 
in  my  nephew,  Charles  D.  Middleton ;  then  in  the  other  open 
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space  pat  as  my  executors,  Jamea  Ottereon,  Jr.,  and  F.  Carroll 
Brewster,  which  makes  me  think  positively  I  erased  it.  I  asked 
him  it  I  shoold  take  an  instrument  and  scratch  it  oot  or  mark 
it  over,  and  he  said :  *  Oh,  no,  mark  it  out  with  a  pen,  so  that 
the  word  can  he  seen  underneath,  for  I  do  not  want  any  flaw 
that  my  family  can  pick  at  to  try  and  hreak  my  will,  for  I 
know  when  some  of  them  find  out  they  are  not  left  anything, 
particularly  my  brother  George,  they  or  he  will  do  all  in  hia 
power  to  break  the  will/  " 

The  witness  then  states  that  after  the  names  had  been  filled 
in,  Mr.  E.  P.  Middleton  went  next  door,  "  took  the  paper  away 
a  short  time ;  when  he  returned,  that  signature,  T.  McKibbin, 
was  upon  it ;  he  then  asked  me  to  put  my  name  as  a  witness  ; 
he  laid  it  on  the  end  of  my  desk ;  1  said,  shall  I  write  it  below  ? 
he  said,  no,  put  it  above  them,  and  then  turned  it  over  on 
another  sheet,  the  leaf  over,  and  pointing  to  the  signature,  said, 
this  is  my  signature.'' 

I  think  it  must  be  E.  P  Middleton's  signature;  after  the 
will  was  executed,  Mr.  Middkton  took  it  home  with  him  when 
he  went  home  to  dinner. 

As  throwing  some  light  upon  this  most  vital  part  of  this 
ca^e,  this  witness  was  asked  on  cross-examination,  among  a 
multitude  of  other  questions,  whether  he  had  not  told  6.  W. 
Middleton  that  he  did  not  know  who  wrote  the  names  in,  to 
which  he  replied,  "I  think  it  quite  likely;"  he  then  says,  "I 
didn't  recollect  saying  I  did  not  know  who  wrote  the  names 
in,  and  that  I  did  not  kno^  £.  P.  Middleton's  name  was  on  it, 
as  I  had  not  seen  his  name  on  it,  and  only  witnessed  it." 

Mr.  Geo.  W.  Middleton,  in  his  testimony,  declares  that 
Fithian  told  him  when  he  witnessed  the  will,  he  saw  none  of 
the  inside  of  it,  because  it  was  none  of  his  business,  he  also  told 
him  he  did  not  know  who  wrote  the  name  of  Charles  D.  Mid- 
dleton in,  and  that  to  the  *'*'  best  of  his  knowledge  he  had  not 
wrote  anything  in,  and  this  was  previous  to  the  interview  at 
the  register's  office.  Mr.  Middleton  further  says,  though  un- 
able to  fix  the  dates,  that  Fithian  told  him  his  object  was  (in 
his  visit  to  the  cfiice)  to  see  if  the  will  was  filled  up  and  get 
the  date;  that  Mr.  £.  P.  Middleton  wanted  to  read  tne  will  or 
have  it  read  to  him." 

He  denies  that  he  ever  told  Joshua  Scott,  soon  after  the  in- 
terview at  the  register's  ofiice,  that  he  (the  witness)  wrote  Pen- 
ton's  name  in  the  will,  at  his  direction.  Mr.  Scott  swears,  that 
about  the  16th  April,  1870,  he  had  a  conversation  with  Fithian 
about  the  will,  and  ^^  he  told  me  he  wrote  K  P.  Middleton's 
last  name  on  the  naper  by  his  consent,  on  the  will,"  and  on 
cross-examination  Mr.  Scott  says,  ^^  Fithian  did  not  speak  of 
writing  0.  D.  Middleton's  name  at  the  time."    The  witness 
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farther  testified  as  to  the  condition  of  his  hearing.  Mr.  Fithian 
declares,  that  very  likely  he  talked  to  Jonas  Livermore,  and 
told  Livermore  that  E.  P.  Middleton  asked  Otterson  to  write 
in  his  name,  and  he  declined.  "  I  did  not  say  to  him  (says  wit- 
ness) that  at  that  time  I  wrote  it  in  he  asked  me  to  do  it/' 

Mr.  Livennore  says  that  Fithian  told  him  that  before  Mr. 
Middleton  went  to  the  mountains  he  got  out  his  will,  and 
asked  Mr.  Otterson  to  fill  in  a  blank  that  was  in  it,  he  said 
Otterson  declined  doing  it,  on  the  ground  that  he  might  be 
executor,  and  his  handwriting  would  not  be  proper. 

He  then  said  "  Mr.  Middleton  turned  to  me  (Fithian),  told 
me  to  fill  it  up  with  Charles  Middleton's  name,  *  *  *  he  said 
he  did  it." 

Fithian  denies  absolutely  that  he  ever  told  Jos.  P.  Butter- 
worth,  about  February,  1870,  "  that  he  did  not  know  if  the 
will  was  signed  when  he  wrote  in  it.'' 

Mr.  Butterworth  declares,  he  conversed  about  two  years  ago 
with  Fithian  about  the  will,  when  Fithian  said,  he  inserted 
the  name  of  Chas.  D.  Middleton,  at  the  request  of  Mr.  E.  P. 
Middleton.  I  asked  him  (said  Mr.  Butterworth)  if  the  will 
was  signed  when  he  filled  in  the  blanks,  and  he  said  he  did  not 
know. 

Fithian  don't  remember  telling  Mrs.  Livermore  that  he  made 
another  will,  and  she  asked  what  was  in  it,  and  that  I  (Fithian) 
dared  not  tell  her  what  was  in  it. 

Mrs.  Livermore  testifies,  that  the  night  her  brother  died : 
"  He  told  me  my  brother  had  made  another  will.  I  asked  him 
what  was  in  it.  He  said  he  daren't  tell;  could  not  tell  me 
then,  not  daren't  tell."  In  cross-examination  she  adds — a  will 
while  sick — but  not  what  was  in  it. 

Mr.  Fithian  declares  that  he  don't  remember  telling  Mr.  T. 
J.  Martin,  that  he  did  not  know  anything  about  the  last  signa- 
ture, or  that  he  did  not  see  it  when  he  witnessed  it,  he  might 
have  told  him  that  he  did  not  see  the  signature  to  examine  it. 

Mr.  Martin  testifies,  that  Fithian  said,  ^^  Mr.  Middleton  came 
in  one  morning  and  wanted  him  to  witness  the  will,  he  signed 
his  name,  and  Mr.  Middleton's  name  was  not  there,  but  he  had 
no  doubt  he  had  signed  it."  Then  Mr.  Martin  qualifies  his  re- 
mark by  stating  his  general  impression  of  the  conversation. 

This  witness,  Fithian,  was  cross-examined  at  very  great 
length,  for  more  than  two  days,  and  you  will  recollect  the  ques- 
tions propounded  to  him,  as  to  the  kind  of  ink  used,  and  the 
nature  of  the  seals  affixed  to  the  alleged  last  will,  as  well  as  his 
full  answers  and  explanations  made  upon  the  witness  stand. 

In  reviewing  at  this  point  the  testimony  of  the  subscribing 
witnesses  and  contradictions  thereto,  yon  must  not  fail  to  re- 
member the  severe  cross-examinations  of  each  witness,  and  their 
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vital  consequences  in  this  controversy ;  if  the  credibility  pf 
the^  witnesses  haa  been  sustained^  much,  yes,  very  much  will 
have  been  done  to  sustain  this  instrument,  provided  you  believe 
it  to  be  the  instrument  they  executed ;  while  ou  the  other  hand, 
if  their  credibility  has  been  seriously  shaken  or  destroyed,  the 
case  will  be  stripped  of  one  of  its  most  important  features,  for 
if  subscribing  witnesses  are  not  to  be  relied  upon,  where  shall 
we  as  confidently  search  for  that  light  which  will  enable  as  to 
discover  the  truth. 

To  support  the  srenuineness  of  this  document,  the  plaintiffs 
called  a  number  of  other  witnesses,  to  prove  that  a  will  had 
been  executed  by  Mr.  E.  P.  Middleton,  and  that  Charles  D. 
Middleton  was  in  fact  the  residuary  legatee  and  devisee. 

Mr.  Otterson  declares  the  subject  of  the  will  was  referred  to 
on  two  distinct  occasions ;  the  first  was  on  the  occasion  of  the 
accidental  meeting  between  Mr.  K  P.  Middleton  and  himself, 
when  Mr.  Otterson  says  he  asked  him  if  he  had  executed  his 
will.  ^  He  told  me  (says  the  witness)  he  had."  ^^  I  asked  a^iu 
if  he  had  signed  each  page,  at  the  foot,  he  told  me  he  had.' 

He  next  referred  to  the  will  on  the  Sunday  before  his  death, 
he  told  me  he  wanted  an  alteration  made,  ^^  in  res^rd  to  the 
property  at  Blackwoodtown,  N.  J.,"  which  by  a  co^^icil  he  de- 
sirea  to  give  to  his  sister,  Mrs.  Noreross. 

This  witness  was  subjected  to  a  rigid  cross-examination  upon 
the  points  above  referred  to,  as  well  as  upon  others  which  we 
shall  hereafter  notice ;  this  testimony  is  submitted  for  your 
consideration. 

Another  and  most  important  witness  for  plaintiffs,  is  pro- 
duced in  the  person  of  H.  G.  Leisenring,  who  swears  that  Mr. 
E.  P.  Middleton  told  him  at  an  interview  in  his  ettore,  '^  that  he 
had  changed  his  will,  and  instead  of  leaving  the  bulk  of  his 
fortune  to  Geo.  W.  Middleton,  he  had  willed  it  to  his  lame 
nephew,  Charles  D.  Middleton." 

Your  attention  is  in  this  connection  called  to  a  reference 
made  to  a  former  examination  of  this  witness,  when  nothing 
was  said  as  to  the  bulk  of  the  fortune,  but  only  to  the  amoi\ut 
given  to  George. 

At  this  interview,  the  witness  sajrs,  Mr.  Middleton  was  con- 
sidei^ably  excited  at  Geo.  W.  Middleton's  ingratitude  and  his 
unkindness,  because  he  remarked  all  Qeo.  W.  Middleton  had, 
he  Penn  had  ffiven  hinou 

This  witness  was  cross-examined  with  great  skill,  and  great 
severity. 

He  was  asked  to  fix  the  date  of  this  conversation,  and  he  did 
so  by  saying  that  he  had  made  an  assignment  in  November  of 
that  year,  and  that  he  had  gone  in  consequence  also  of  the 
West  Arch  Street  Church  affairs. 
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Upon  being  farther  pressedi  he  fixed  the  time  as  in  the  fall 
or  summer  oi  1867. 

His  attention  being  called  to  his  former  testimony  before  the 
examiner  he  remark^,  that  he  did  not  know  that  he  had  testi- 
fied that  the  first  interview  in  regard  to  the  Arch  Street 
Church,  was  in  the  spring. 

The  witness  had  no  doubt  he  had  seen  Mr.  E.  P.  Middleton 
frequently,  but  did  not  remember  seeing  him  specially  in  the 
years  1868  and  1869. 

"  I  have  no  recollection  of  saying  the  conversation  (says  wit- 
ness) took  place  in  June,"  though  m  answer  to  an  inquiry  read 
from  (p.  186  of  evidence)  the  court  understood  the  witness  to 
say,  the  interview  in  regard  to  the  West  Arch  Street  Church 
took  place  in  June. 

Mr.  Leisenring  says  he  went  to  borrow  money,  but  can't  tell 
how  much  he  loaned,  ar  if  any  was  loaned;  thinks  he  offered 
a  note  but  cannot  tell  name,  amount  or  time ;  does  not  remem- 
ber a  reason  given,  or  language  used  in  regard  to  money,  but 
remembers  conversation  in  regard  to  the  wfll,  "  because  it  was 
of  such  a  nature  as  to  leave  a  deep  impression." 

I  have  not  referred  to  the  entire  testimony  of  this  witness, 
but  to  its  material  parts,  simply  for  the  pur|.K)se  of  refreshing 
your  recollections,  and  of  saying,  that  it  ought  to  be  examined 
with  the  greatest  care.  Did  this  witness  satisfy  you  as  to  his 
substantial  accuracy  in  regard  to  time,  place  and  circumstance, 
and  was  he  simply  confused  as  to  coirversations  and  dates,  or 
does  his  cross-examination  exhibit  such  a  want  of  accuracy  as 
to  render  his  entire  testimony  unreliable.  This  question  you 
and  you  alone  must  answer.  I  invite  your  attention,  I  point 
out  the  leading  features  of  the  examination,  and  the  rest  must 
of  necessity  devolve  upon  you. 

Francis  S.  Bacon  is  the  next  witness  produced  in  relation  to 
the  fact  of  the  execution  of  a  will. 

He  says  that  he  boarded  with  the  deceased,  at  908  Walnut 
street ;  he  heard  him  in  the  early  spring  of  1867  speak  on  the 
subject  of  his  will ;  expressed  himself  that  he  had  been  pre- 
panng  a  will ;  ^^  spoke  of  legacies  to  the  Old  Man's  Home,  and 
to  individuals,  the  boy  at  the  store,  porter,  two  young  ladies 
living  at  Germantown,  Miss  Butcher,  Mrs.  W^^rd,  and  others." 

He  spoke,  says  Mr.  Bacon,  of  the  ingratitude  of  his  family  ; 
said  that  Mr.  Otterson  had  prepared  his  will,  and  that  he  and 
Judge  Brewster  were  to  be  executors. 

Soon  after  the  burial  of  the  first  wife  of  this  witness,  which 
took  place  on  the  20th  of  August,  1867,  he,  the  witness,  says, 
^*-  on  Uie  22d  day  of  August,  1867,  Mr.  Middleton  came  to  our 
rooms  in  the  afternoon  ;  he  told  me  he  had  been  having  his  will 
executed,  and  that  he  had  appointed  Messrs.  James  Otterson 
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and  F.  Carroll  Brewster  his  executors,  saying  at  the  same  time, 
he  knew  they  would  carry  out  his  wishes  to  the  letter.  He 
fixes  this  date  by  reference  to  the  fact  that  on  the  next  Satur- 
day evening  he  fMr.  Middleton)  left  for  Cresson,  and  the  re^s- 
ter  of  the  hotel  oeing  produced,  proved  that  the  nance  of  Mr. 
E.  P.  Middleton  appears  on  that  register,  the  day  of  his  arrival 
being  on  Sunday  morning. 

Mr.  Bacon  declares  that  he  was  repeatedlv  at  the  vault  of  the 
Fidelitv  Trust  Company  with  Mr.  E.  P.  Middleton,  when  he 
took  his  securities  out,  and  on  one  occasion  he  lifted  oat  an 
envelope  which,  he  said,  contained  his  will ;  Mr.  Middleton 
said,  "  Frank,  look  at  it — that  contains  my  will."  I  took  it  in 
my  hand.  He  said,  "it  may  some  day  be  of  great  service." 
♦  ♦  *  "  I  did  look  at  it ;  it  looked  like  that  paper ;  I  saw 
his  name  written  across  just  as  it  is  here." 

In  relation  to  Charles  D.  Middleton,  the  witness  remarks  that 
Mr.  Middleton,  among  other  things,  said  he  was  the  only  man 
in  the  family  who  tooK  care  of  himself.  One  particular  occa- 
sion he  advanced  him  money  to  go  into  the  paper  business ; 
said  he  was  a  worthy  youn^  man ;  he  lost  his  mother  when  a 
boy,  and  he  had  educated  him  and  taken  care  of  him,  and  he 
was  going  to  provide  well  for  him.  He  finally  adds  that  he 
was  with  Mr.  E.  P.  Middleton  in  the  Fidelity  office,  in  1867, 
prior  to  the  1868  coupons  coming  due. 

This  witness,  as  may  have  been  expected,  was  subjected  to  a 
very  severe  cross-examination.  He  fixes  the  date  of  the  first 
conversation  in  the  sprint  of  1867,  just  before  he  went  out  of 
town  in  May,  or  about  the  1st  of  June.  He  fixes  the  second 
conversation  at  between  the  20th  of  August  and  the  next 
Saturday  night.  He  denies  that  he  had  used  independent 
means  to  fix  dates,  or  that  the  register  at  Cresson  had  been 
looked  to ;  admits  that  he  had  seen  Mr.  Fithian  and  Mr.  Otter- 
son,  and  had  been  in  intercourse  with  Mr.  Ott^rson. 

He  adds  to  the  conversation  at  the  Fidelity  office,  this  re- 
mark of  Mr.  £.  P.  Middleton,  that  ^^  he  expected  a  high  old 
time  after  his  death." 

He  now  fixes  dates  thus:  "  I  think  this  was  in  1867, previous 
to  cutting  off  coupons  of  1868,  in  Becember,  1868 ;  it  might 
have  been  in  January,  1869." 

The  witness  cannot  fix  the  time  when  he  first  saw  Charles 
D.  Middleton  ;  thinks  it  might  have  been  in  '64,  '65,  or 
'66,  but  was  positive  is  was  before  1867. 

He  did  not  know  that  Charles  D.  Middleton's  mother  was  yet 
alive  (though  in  his  examination-in-chief  he  had  said  she  was 
dead),  but  remarks  it  might  have  been  his  father — one  of  his 
parents. 

In  relation  to  Charles  D.  Middleton,  he  says,  ^^  I  said  the  con- 
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versation  took  place  in  1867 ;  I  knew  he,  Charles,  was  not  in 
the  paper  hanging  basiness  in  1867  ;  the  dates  I  suppose  I  have 
got  wrong." 

Prior  to  1869,  Mr.  Bacon  declares  he,  E.  P.  Middleton, 
"  would  bring  the  box  to  our  rooms  to  cut  off  the  coupons,  four 
or  five  times,  perhaps  from  six  months  to  six  months;  he 
cut  off  coupons  in  the  evening." 

By  the  testimony  of  Mr.  N.  B.  Browne,  after  October,  1868, 
a  record  was  kept  in  the  office  of  the  Fidelitv  Company,  by 
which  it  appears  that  on  numerous  days  Mr.  E.  P.  Middleton 
examined  his  papers  in'  person  at  the  office  of  that  company, 
and  on  one  day  only  is  there  a  record  of  the  removal  of  the 
box,  to  wit :  on  the  4th  day  of  January,  1869,  thus,  "  took 
the  box — took  box  away  from  the  building."  On  the  5th  of 
January,  1869,  there  is  this  record :  "  10  A.  M.,  rebt.  box." 

In  so  far  as  this  record  proves  anything,  it  is  clear  that  from 
October,  1868,  to  the  death  of  Mr.  Middleton,  April  1st,  1869, 
the  box  was  removed  but  once,  and  that  was  on  the  4th  of 
January,  1869,  and  it  was  returned  the  next  day. 

The  witness  states  that  the  box  was  brought  home  prior  to 
1869.  The  registry  was  only  kept  from  October,  1868,  and  be- 
fore that  time  we,  of  course,  have  no  means  of  testing  the  ac- 
curacy of  the  witness. 

'  I  have  at  some  length  given  to  you  the  substance  of  Mr. 
Bacon's  testimony,  with  the  cross-examination. 

As  this  evidence  is  important,  I  have  drawn  your  attention 
to  it,  in  order  to  refresh  your  recollections,  and  also  to  furnish 
the  means  by  which  you  may  weigh  it.  Does  it  stand  the  test 
of  cross-examination,  and  is  it  on  the  whole  fairly  reliable,  if  it 
does  BO  do,  and,  is  thus  reliable,  it  is  most  important.  If  it 
does  not,  and  for  any  legitimate  reason  is  not  to  be  regarded, 
an  important  piece  of  testimony  is  stricken  from  this  case. 

To  throw  additional  light  upon  the  fact  of  the  execution  of 
a  will,  other  witnesses  have  been  examined.  Mrs.  Annie  M. 
Bacon  received  from  Mr.  Middleton,  the  ni^ht  before  he  was 
taken  sick,  a  prayer  book,  on  the  clasp  of  this  book  is  the  date, 
*' March  18, 1869."  Mrs.  Bacon  thus  fixes  the  time  when  Mr. 
Middleton  talked  to  her  about  having  his  afiairs  all  arranged, 
and  his  will  made;  "Spoke  of  Judge  Otterson  as  having  pre- 
pared it."  Referred  to  several  legacies ;  spoke  of  leavings  $20,- 
000  to  a  sister;  to  another  sister  $10,000 ;  $1,000  to  Mrs.  Howe ; 
$1,000  to  the  two  Misses  Butcher ;  $1,000  to  one  of  the  men  at 
the  store,  and  $10,000  to  Mrs.  Bacon  (whom  the  jury  will  re- 
member died  in  August,  1867,  and  whose  death,  according  to 
the  statement  of  this  lady,  and  of  Mr.  Fithian,  so  preyed  upon 
the  mind  of  Mr.  Middleton  that  he  made  his  will). 

On  being  recalled  towards  the  close  of  the  case,  she  said  she 
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desired  to  add  something  t^  what  she  had  already  said,  which 
she  did  in  these  words :  '^  He  said  his  nephew  was  well  pro- 
vided for  in  his  will." 

The  jury  cannot  fail  to  remember  the  time  and  circnm- 
stances  under  which  this  testimony  was  given,  and  they  must 
weigh  well  these  circumstances  when  they  consider  this  evi- 
dence. Some  testimony  was  presented  tending  to  prove  what 
occurred  after  she  left  the  court  room.  I  refer  to  this  circum- 
stance and  submit  her  evidence  to  yon. 

Mr.  Jas.  D.  Whetham  heard  him  many  times  speak  about 
making  his  will.  Spoke  about  it  as  made.  ^He  came  into 
my  store,  and  told  me  he  had  made  his  will,  and  left  two 
young  men  something  handsome,  Jos.  Carson  and  William 
Owens." 

Mr.  Stephen  B.  Fotterall  says  that  he  arfd  Mr.  E.  P.  Mid- 
dletoa  freauentlv  rode  out  on  horseback;  spoke  about  the 
nece«rsity  oi  making  a  will,  when  Mr.  Middleton  told  him  "  he 
had  attended  to  these  matters,  and  gave  me  to  understand  he 
had  left  something  to  charities.  He  spoke  frequently  about  the 
will  as  though  he  had  done  it.^ 

He  fixes  the  date  of  these  conversations  as  before  the  20th  of 
February,  1869  when  he,  the  witness,  went  South. 

At  this  point,  we  introduce  to  you,  the  testimony  of  Mr. 
Charles  Matheys,  a  witness  for  defendant,  and  whose  evidence 
bears  not  only  upon  the  fact  of  the  existence  of  a  will,  but  also 
upon  the  nature  of  its  contents.  Mr.  Matheys  says,  that  on  the 
day  Mr.  Middleton  took  sick,  he  had  a  conversation  with  him 
on  Market  street,  between  Front  and  Second,  and  between  11 
and  12  o'clock  a.  m.  ^  He  told  me,  says  Mr.  Matheys,  as  near 
as  my  recollection  serves  me,  he  haa  made  a  will,  and  he 
thought  I  would  think  it  very  strange.  I  asked  him  why :  " 
said  he,  "  with  few  exceptions,  I  have  given  most  of  my  prop- 
erty to  public  charitable  institutions,  and  to  a  few  friends.  He 
told  me  I  was  one  of  his  friends,  and  he  took  good  care  of 
me. 

We  have  thus  referred  to  the  testimony  of  nearly  all,  if  not 
every  one  of  the  witnesses  who  speak  in  corroboration  of  the 
fact  of  a  will  having  been  made — we  say  of  a  will,  without  re- 
ferring to  this  identical  paper  now  produced  in  court  as  the 
document. 

You  will  doubtless  observe,  that  a  number  of  these  witnesses 
speak  generally  of  a  will,  others  refer  to  the  contents  thereof, 
and  one  or  more  to  the  fact  of  Charles  D.  Middleton  being  an 
object  of  the  testator's  bounty.  It  will  be  important  now,  to 
note  the  state  of  the  evidence  in  relation  to  ttie  exact  position 
of  Charles  in  the  family. 

There  is  a  conflict  of  testimony  upon  this  point,  for  while  the 
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plaintiffs  have  produced  many  witnesses  who  speak  of  the  in- 
terest which  Mn  Middleton  had  taken  in  Charles,  and  some 
already  referred  to,  who  say  that  he  had  or  would  do  much  for 
him.  In  addition  to  those  already  named,  I  may  add  Mr. 
Holmes,  Dr.  B.  F.  Palmer,  who  manufactured  the  artificial  foot, 
and  whose  testimony  was  further  explained  by  Geo.  W.  Middle* 
ton  in  his  evidence  where  he  gives  his  version  of  his  brother's 
interest  in  Charles,  and  produces  a  letter  written  by  Mr.  E.  P. 
Middleton  at  Cresson,  wherein  he  speaks  of  the  necessity  of 
making  Charles  D.  Middleton  take  care  of  himself. 

Mr.  Locke,  his  partner  in  business,  snd  Mr.  Sandt,  who  de- 
clares Mr.  Middleton  told  him  ^^  he  had  put  him  in  the  paper 
business,  he  was  doing  right  well,  and  after  his  death  he  would 
set  him  all  right."  The  defendants  have  produced  witnesses 
who  trace  th©  history  of  this  young  man  from  his  earliest  in- 
fancy, and  thus  endeavor  to  prove  that  while  the  Brothers  Mid- 
dleton, did,  at  a  certain  period  of  the  life  of  Charles,  employ 
him  in  his  store,  and  afterwards  to  a  limited  extent,  assist  him, 
yet  he  was,  in  his  early  years,  taken  care  of,  and  supported  by 
several  of  his  relatives,  including  Geo.  W.  Middleton.  Mrs. 
Ware  declares  that  Mr.  E.  P.  Middeton  not  only  did  not  take  a 
special  interest  in  Charles,  but  on  various  occasions  expressed 
to  her  a  want  of  confidence  in  him,  because  he  was  addicted  to 

Eleasure  instead  of  bnsiness.  Did  not  visit  his  io&idit  child, 
om  on  January  7th,  1868,  though,  Mrs.  Caroline  A.  Howe  is 
called  by  plaintiffs  to  prove  that  at  a  Thanksgiving  dinner,  Mr* 
E.  P.  Middleton  in  answer  to  an  inquiry  as  to  whether  he  had 
been  to  see  Mrs.  Charles  D.  Middleton,  and  to  some  remark 
about  her  having  a  very  pretty  child,  replied  that  he  had  not, 
regretting  that  he  had  not  done  so,  and  intended  to  visit,  but 
had  been  extremely  busy,  and  was  interrupted. 

Mr.  Gea  W.  Middleton  gives  you  his  statement  of  the  posi- 
tion of  Charles  in  the  store^  with  the  family,  and  with  his  uncle, 
Edward  P.  Middleton ;  Charles  D.  Middleton,  is  himself  exam- 
ined at  great  length,  in  relation  to  his  early  life,  his  business 
occupation  to  the  time  of  his  uncle's  death,  his  habitual  home 
or  homes,  until  he  married,  and  his  declarations  in  regard  to 
this  will. 

The  defendants  have  endeavored  substantially  to  contradict 
his  narrative,  by  a  number  of  witnesses,  who  are  generally 
members  of  the  family ;  especially  as  to  the  terms  upon  which 
he  lived  with  his  uncle,  or  rather,  I  should  say,  with  regard  to 
the  feelings  and  acts  of  his  uncle  towards  him,  and  as  to  a  con- 
versation, in  which  .at  John  C.  Middleton's  house,  in  the  com- 
pany of  his  brother-in-law,  Mr.  Lndy,  Charles  D.  is  said  by  the 
members  of  the  family  then  present,  to  have  asked  his  uncle, 
after  speaking  of  his  alleged  forgery  of  the  will,  if  he  should 
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rutt  away,  to  which  Mr.  John  C.  Middleton  replied,  "  KTot  if 
he  hadn't  murdered  anybody,"  and  which,  Mr.  Ludy  and 
Charles  D.  absolutely  deny, 

I  refer  to  this  testimony  not  to  comment  on  it  at  length,  but 
to  bring  it  before  your  mmds  as  bearing  upon  the  probability 
of  Mr.  E.  P.  Middleton  selecting  Charles  D.  Middletou  as  bis 
residuary  legatee.  It  has  a  bearing  upon  the  subject ;  you  can 
weigh  it,  and  determine  what  the  real  relation  of  Charles  D. 
Middleton  had  been  during  his  life,  and  was^  at  or  about  the 
time  of  his  death. 

Having  thus  disposed  of  the  evidence  directly  affecting  the 
execution  of  a  will,  and  the  relation  of  Charles  D.  Middleton  to 
the  testator,  let  us  now  endeavor  to  see  how  this  particular  in- 
strument is  identified. 

In  addition  to  the  testimony  of  Messrs.  Fithian  and  McKib- 
bin,  we  have  the  evidence  of  Mr.  Otterson,  who  declares  that 
this  identicalpaper  is  the  paper  prepared  by  him. 

It  passed,  says  Mr.  Otterson,  in  blank  to  Mr.  E.  P.  Middle- 
ton  :  Fithian  and  McKibbin  testify,  as  already  mentioned,  to 
the  execution  of  a  paper ;  then  Mr.  Fithian  says,  Mr.  Mid- 
dleton took  it  away  with  him  when  he  went  to  dine,  and  I 
think  we  heard  no  more  of  the  paper,  until  an  envelope  purport- 
ing to  contain  a  last  will  and  testament,  is  seen  by  Mr.  Beacon, 
when  at  the  vault  in  the  Fidelity  Trust  Company's  buildinfir. 
Mr.  Middleton  took  an  envelope  in  his  hand  and  said,  ^^  Frank 
look  at  it,  that  contains  my  will." 

The  date  of  that  conversation  is  not  precisely  fixed,  but  the 
witness  said,  ^^  I  think  this  was  in  1867,  previous  to  cutting  off 
coupons  of  1868,  in  December,  1868,  it  might  have  been  Janu- 
ary 7th,  1869." 

'After  that  time,  nothing  appears  to  have  been  seen  of  the  en- 
velope or  will,  or  both,  until  April  1st,  1869,  when  Messrs. 
Fithian  and  Otterson  visited  the  vault,  and,  as  you  will  remem- 
ber, the  testator  not  being  then  dead,  Mr.  Browne  refused  to 
permit  anybody  to  take  the  envelope  out  of  the  box,  and  it  re- 
mained unopened  in  the  box. 

The  next  morning  Messrs.  Otterson,  George  W.  Middleton, 
and  I  think  Mr.  Fithian,  visited  the  vaults  of  the  Trust  Com- 
pany, when  the  envelope  was  cut  open  in  the  presence  of  these 
gentlemen,  and  an  officer  or  officers  of  the  company,  and  the 
will  was  then  for  the  first  time  taken  out  by  Mr.  Otterson,  who 
held  it  in  his  hand,  examined  it  to  see  if  there  was  any  direc- 
tions for  the  burial,  ^^  then  ran  his  eyes  down  one  paragraph 
after  another,  to  see  if  George  W.  Middleton's  name  was  in  the 
will ;  then  looked  to  see  how  the  blanks  had  been  filled  in,  for 
residuary  legatee  and  executors ;  then  closed  it  up  again,  re- 
placed it  in  the  envelope,  returned  the  envelope  to  itaT  place," 
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and  the  box  to  its  compartment  in  the  vaalt.  This  envelope  is 
not  again  seen  until  the  morning  of  the  5th  of  April,  1869,  when 
Mr.  Otterson  and  Judge  Brewater  visited  the  vault  of  the  com- 
pany, the  box  is  again  produced  :  "  we  took  the  envelope  and  its 
contents  from  the  box. 

Mr.  Otterson  is  not  able  to  say,  that  on  the  morning  after  the 
death,  he  saw  the  last  signature  to  the  will,  but  has  no  doubt 
that  he  did  ;  from  what  he  saw,  he  savs  the  impression  upon 
his  mind  was,  that  it  was  an  executed  instrument. 

Judge  Brewster  says,  that  he  saw  the  whole  of  the  last  page, 
and  the  whole  of  the  will ;  "  the  document  was  turned  over  in 
this  wise ;  I  saw  a  number  of  sheets  and  bequests,"  and  he  further 
remarks,  that  ^^  the  will  proper,  is  in  the  exact  condition  I  then 
saw  it." 

This  paper,  in  an  envelope,  was  handed  by  Jud^  Brewster  to 
Mr.  Otterson,  who  placed  it  in  his  coat  pocket,  and  the  two  gen- 
tlemen then  walked  to  the  register's  office,  where  Mr.  Otter- 
Bon  handed  the  envelope  and  its  conteuts  to  the  deputy  reg- 
ister. 

In  his  cross-examination.  Judge  Brewster  says,  I  distinctly 
recollect  seeing  my  own  name  and  nobody  else's,  and  adds,  I 
distinctly  saw  Mr.  Otterson's,  and  I  distinctly  recollect  seeing 
a  number  of  the  signatures  of  the  testator. 

Upon  a  portion  of  the  testimony  taken  before  the  examiner 
being  read  to  Judge  Brewster,  he  says  that  ^^  he  don't  remem* 
ber  saying  in  these  words,  that  the  signature  was  a  strange 
looking  one."  As  he  remembers  the  substance  of  the  testi- 
mony, it  was  ^^  that  the  signature  differed  somewhat  from  the 
preceding  signatures,  and  that  this  was  to  be  accounted  for  by 
the  natural  hesitation  of  a  man  when  executins:  such  a  docu- 
ment  and  by  his  miscalculation  of  the  space,  owing  to  his  writ- 
ing his  first  name  at  length,  and  to  the  &ct  that  there  was  a 
seal  on  that  line. " 

Mr.  N.  B.  Browne  says,  and  I  copy  his  language  on  this  ma- 
terial point  from  my  own  notes  of  evidence: 

**  The  envelope  was  taken  out,  the  will  opened  ;  I  think  it 
was  Judge  Brewster  who  seemed  to  be  examining  who  the  ex- 
ecutors were,  called  my  attention  to  the  clause  appointing 
executors  ;  I  glanced  at  it,  saw  they  were  named,  and  saia 
there  could  be  no  objection  to  their  taking  the  will. " 

The  will  being  produced,  he  said,  '^  I  see  the  clause  begin- 
ning 'lastly;'  I  see  nothing  special  to  identify  the  paper, 
except  the  names  of  James  Otterson  and  F.  C.  Brewster ;  the 
paper  on  that  occasion  contained  their  names." 

The  defence  called  Mr.  H.  S.  Tarr  in  order  to  throw  further 
light  on  this  point  of  the  case,  and  he  related  to  you  the  occur- 
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following  day  for  a  few  minutes ;  he  called  a^ain  between  five 
and  fiix  o'clock,  but  the  subject  of  the  will  was  not.  again 
referred  to.  He  called  again  about  nine  p.  m.,  and  has  no  recol- 
lection of  seeing  him  again  until  the  day  of  his  death,  when  he 
saw  him  alive  for  the  last  time.  Mr.  Middleton  was  in  a  sinking 
condition,  and  Mr.  Otterson  said,  that  in  answer  to  some  remark 
as  to  what  he  came  for,  Mr.  Middleton  extended  his  right  hand 
or  arm  across  his  chest,  saying:  ^^Oh,  no,  no,  it  is  all  right; 
we  have  known  each  other  a  good  many  years,  or  a  great 
while ;  I  fixed  it  so  because  I  preferred  you  to  anybody  else." 

The  nurse,  Tacv  S.  White,  declares  that  Mr.  Otterson  was  at 
the  house  after  luesday  (the  day  the  nurse  came).  He  called 
on  Wednesday,  did  not  see  the  sick  man,  then  called  in  the 
evening;  Dr.  Huston  and  Mr.  De  Wsele  were  there,  he  (Mr. 
Middleton)  was  in  a  dying  condition,  and  no  conversation  took 
place  then. 

The  next  day,  about  one  o'clock,  she  says  she  saw  Mr.  Otter- 
son  in  the  room,  when  he  asked  Mr.  Middleton  if  he  was  ready 
to  attend  to  that  business  down  Jersey,  when  Mr.  Middleton 
replied,  ^^ his  thoughts  were  all  turned  in  another  direction." 
The  alleged  testator,  says  this  witness,  had  referred  to  Mr. 
Otterson  several  times,  and  asked  why  he  did  not  come 

On  cross-examination,  the  witness  stated  that  Mr.  Middleton 
spoke  twenty-four  hours  after  she  had,  in  her  examination  in 
chief,  declared  he  was  in  a  dyin^  condition,  and  she  adds  he 
was  rational  to  the  last.  Miss  Phillips  says  he  was  not,  in  her 
opinion,  in  a  dying  condition  until  Thursday.  Mr.  Fithian 
corroborates  Mr.  Otterson  as  to  his  statement  in  relation  to  the 
codicil. 

It  seems  to  be  established  (though  that,  as  well  as  every 
other  fact  in  the  cause,  you  must  settle)  that  no  member  of  his 
i'amily,  except  Mrs.  Livermore,  nor  any  intimate  friend  saw 
Mr.  Middleton  at  his  last  sickness.  I  believe  Charles  D.  Mid- 
dleton did  not  see  him,  and  Mr.  Fithian  declares  that  Mr.  E.  P. 
Middleton  directed  him  to  write  a  letter,  saying  that  he,  Mr. 
Middleton,  did  not  desire  to  see  his  relatives.  Miss  Phillips 
says  that  Mr.  Middleton  "did  not  allow  any  one  to  see  him; 
he  said  when  he  got  better  he  would  see  all.  Mrs.  Thorn  was 
admitted,  supposmg  it  to  be  Mrs.  Norcross.'* 

There  is  some  dou'bt  as  to  who  obtained  and  produced  the 
keys  to  the  vault  at  the  office  of  the  Fidelity  and  Trust  Company- 
Mr.  Otterson  says  Mr.  Middleton  told  him  they  were  in  a  pri- 
vate drawer  in  his  safe  at  his  counting  room,  and  that  a  mes- 
senger was  dispatched  for  them  as  soon  as  he  learned  Mr. 
Middleton  was  so  very  ill,  and  when  afterwards  he  prepared  a 
codicil  without  regard  to  the  date  of  the  will,  which  paper, 
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that  is  the  will  itself,  he  had  been,  on  his  first  visit  to  the 
company's  office,  unable  to  see, 

Mr.  Fithian  does  not  know  whether  he  or  Mr.  Otterson  pro* 
daccd  them.  He  does  not  know-how  or  where  he  got  them, 
"unless  Mr.  Ottorson  and  myself  (says  he)  got  the  keys  from 
Mr.  De  Waele  at  the  house."  Certain,  however,  it  is,  that  the 
keys  were  produced  at  the  office  of  the  Trust  Company,  at  the 
first  visit,  and  Mr.  Browne,  the  president  of  the  company, 
declares  that  the  keys  are  given  up  to  the  holders  of  boxes,  and 
not  kept  or  retained  by  the  company,  or  its  officers  .or  agents, 
and  furthermore,  that  no  person  but  the  holder  of  the  vault  or 
safe  is  at  any  time  permitted  to  open  a  safe,  unless  in  writing 
he  gives  that  power  to  a  special  deputy,  which  it  appears  was 
never  done  by  Mr,  E,  P.  Middleton. 

Coupled  with  these  facts,  let  us  examine  the  testimony  in 
regard  to  the  reading  of  the  will. 

It  cannot  be  denied  as  a  fact  that  a  copy  of  a  will,  or  a  paper 
purporting  to  be  such,  was  produced  and  read  at  a  meeting  of 
the  family,  held  at  Mr.  Otterson's  office  on  the  morning  after 
the  funeral,  to  wit,  April  6th,  1869,  before  anv  testamentarv 
document  was  proved ;  it  further  appears  that  the  original  will 
was  not  produced.  Some  little  conflict  arises  as  to  whether  Mr. 
Otterson  said,  as  he  states,  that  he  would  send  for  it,  or  had  it 
arranged  to  bring  to  his  office  if  it  was  wanted,  or  whether,  as 
Mr.  George  W.  Middleton  testifies,  he,  Otterson,  said  the  will 
is  at  the  register's,  and  any  one  wishing  to  see  it  can  go  and 
look  at  it. 

All  the  testtmony  agrees  in  this,  that  the  family  and  the 
executors  assembled;  tnat  George  W.  Middleton  made  a  pro- 
position to  divide  the  estate  eaually ;  that  John  C.  Middleton 
objected,  and  that  William  saia  he  would  go  with  his  brother 
George  in  contesting  the  will.  Susan,  the  sister  of  Mr.  Middle- 
ton,  asked  if  there  was  not  another  will,  says  William,  and  Mr. 
Otterson  answered  no. 

Conflict  of  testimony  also  exists  as  to  the  time  when  Charles 
D.  Middleton  camfe  into  the  room.  Several  witnesses  on  the 
side  of  the  plaintiffs  declare  he  came  in  after  the  family  had 
assembled,  others  say,  especially  John  C.  Middleton,  that  he 
was  in  the  office  before  the  family  arrived,  and  that  he  went 
out  and  came  back  again. 

Charles  D.  Middleton  states  that  he  did  not  know  the  con- 
tents  of  the  will,  and  was  taken  by  surprise  when  he  heard  he 
was  the  residuary  legatee  and  devisee,  and  that  he  had  only 
been  requested  by  Mr.  Otterson  that  morning  to  be  present  at 
the  reading  of  the  paper.  John  C.  Middleton  relates  a  conver- 
sation he  had  with  Charles,  from  which  he  supposes  a  knowl- 
edge by  Charles  of  the  contents,  before  the  will  was  read. 
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During  the  reading  of  the  alleged  will  a  circomstance  is  said 
to  have  occurred  which  has  elicited  extended  commeut,  and 

reauires  8{>ecial  notice. 

'  it  is  said  by  the  defendants,  that  the  porter  of  Mr.  Fithiaa 
appeared  and  handed  a  paper  to  Mr.  Otterson,  which  he  imme- 
diately iJaced  between  the  leaves  of  a  book.  Mr.  Otterson 
denies  this  altogether.  He  does  not  recollect  seeing  the  porter^ 
and  sums  up  his  denial  in  these  wonls:  ^^  I  am  certain  now 
that  while  the  family  were  together,  no  paper  of  any  kind  was 
handed  to  me  which  had  any  reference  to  any  of  the  MiddletOQ 
family."    * 

Judge  Brewster  thus  testifies :  ^^  During  the  reading  of  the 
will,  I  think  some  gentleman  did  enter,  he  handed  Mr.  Otterson 
something,  but  that  was  happening  so  frequently,  I  could  not 
pretend  to  recollect.  I  have  a  misty  recollection,  but  I  don't 
remember  the  paper.  I  should  say  the  person  was  white.  If  I 
saw  him,  I  don't  know  I  should  remember  him.  (Mr.  Holmes^ 
the  student,  being  called.)  The  witness  says,  ^^  I  recollect  the 
jieraon  as  a  gcntleuiau  in  the  office,  he  is  not  the  person  I  refer 
to." 

Mr.  John  C.  Middleton  begins  his  testimony,  in  that  part  of 
it  which  relates  to  or  has  any  bearing  on  this  subject,  by  say- 
ing that  on  the  morning  the  will  was  read  he  went  to  his 
brother's  store,  before  going  to  Mr.  Otterson's  ;  and  Mr.  Fithian 
said  to  him,  as  he  took  a  paper  out  of  the  tire  proofs  "  There  is 
a  paper  concerning  you  which  has  to  go  up;  he  said  something 
about  he  would  send  it;  he  did  not  give  me  the  pa[)er."  Then 
the  witness  in  another  portion  of  nis  testimony  says,  "  The 
porter  from  the  store  came  in  just  after  he  commenced  reading 
copy,  and  handed  him,  Mr.  Otterson,  a  pa[>er;  a  bunch  of 
paper ;  it  appeared  to  be  a  pretty  large  package ;  in  an  envelope, 
about  the  size  of  that  envelope ;  he  raised  it  just  that  way,  and 
put  it  between  the  leaves  of  a  book."  Again  he  says :  "  As 
he  got  up  he  took  that  pajjcr  out  of  the  book^and  put  it  in  his 
inside  coat  pocket."  And  again  the  witness  says:  "I  asked 
Mr.  Otterson  if  that  paper  concerned  me ;  he  started  out  in  very 
much  of  a  hurry,  and  said  tliat  paper  will  be  attended  to  at 
another  time. 

Mr.  Fithian  declares  that  he  does  not  remember  telling  Mr. 
John  C.  Middleton*  that  he  hud  a  pjiper  concerning  him  that 
had  to  ffo  up,  and  Mr.  John  0.  Middleton  says,  *^  That  when 
he  called  Mr.  Fithian's  attention  to  it,  he  (Fithian)  said  he  did 
not  recollect  it." 

Mr.  Wm.  Middleton  confirms  the  statement  made  by  his 
brother,  John  C,  in  relation  to  the  visit  of  the  porter,  and  the 
production  or  delivery  by  him  of  a  paper  to  Mr.  Otterson,  which 
was  placed  between  the  leaves  of  a  hook.    Mr.  Geo.  W*.  Mid- 
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dieton  remembers  an  interruptiori  by  some  one  coming  in  the 
room  and  delivering  a  package  of  some  deseription,  after  Mr. 
Otterson  began  to  read,  but  did  not  notice  the  person.  While 
Mrs,  Livermore  says,  Pithian  told  her  on  the  morning  the  will 
was  read,  that  he  had  an  envelope  to  send  up  by  a  mxa  or  boy, 
she.forgets  which.  She  further  testifies,  that  the  porter  camj 
into  Mr.  Otterson's  office,  and  handed  him  an  envelope,  large 
size,  which  he  put  in  a  book ;  she  then  describes  this  paper,  and 
says  he  (Mr.  Otterson)  turned  a  little  red;  he  colored  as  he  took 
the  paper.  The  plaintifts  call  the  porter,  Michael  Marley,  who 
declares  that  he  took  no  paper  up  from  Mr.  Eithian  to  Mr. 
Otterson's  that  morning. 

In  this  connection  1  call  your  attention  to  a  receipt  which 
Mr.  Fithian  produced  (No.  200),  and  by  which  he  endeavors  to 
explain  the  circumstance  which  may  have  given  rise  to  this 
particular  charge ;  he  has  some  doubt  as  to  the  person  from 
whom  he  received  it,  and  I  think  at  last  he  declares  it  was  not 
Mr.  Otterson.  The  defendants  on  the  other  hand  endeavor  to 
contradict  his  statement  by  the  testimony  of  John  C.Middleton. 
In  relation  to  the  identification  of  the  copy  used  on  the  morn- 
ing the  will  was  read,  there  is  some  conflict  of  testimony.  Mr. 
Otterson  declares  he  sent  Mr.  Holmes  for  it  on  the  morning  the 
will  was  read,  and  Mr.  Holmes  testifies  he  received  it  at  the 
register's,  and  brought  it  directly  to  Mr.  Otterson 's  office. 

1  ou  remember  Mr.  Otterson,  in  his  testimony  states,  that 
when  he  and  Judge  Brewster  arrived  at  the  office  of  the 
register,  some  conversation  took  place  with  the  deputy  register 
as  to  the  propriety  of  depositing  the  envelope  in  the  office,  when 
at  last  it  was  marked  with  the  initials. 

A  copy  was  then  ordered,  and  every  effi)rt  made  to  obtain  it 
at  the  earliest  moment. 

•  The  clerk,  Mr.  Reed,  identifies  this  copy  as  one  made  on  the 
day  it  bears  date,  to  wit,  the  6th,  and  not  the  5th  of  April. 
He  made  two  copies,  and  this  was  the  first. 

Messrs.  John  0.,  William  and  Geo.  W.  Middleton  each  say 
the  copy  read  from  was  one  on  white  paper,  and  not  like  the 
one,  JSo.  50^  now  in  court,  and  that  it  was  tied  up  either  in  the 
middle  or  at  one  end. 

Mr.  Ghas.  D  Middleton  was  requested  by  Mr.  Otterson  to 
make  a  copy  of  the  will  from  the  one  in  Mr.  Otterson's  posses- 
sion, as  I  understand  his  testimony  he  took  that  copy  to  hi» 
store  and  had  it  in  his  possession  until  about  4  o'clock  in  the 
afternoon,  when  he  returned  it,  but  as  he  omitted  a  portion  it 
was  destroyed.  Mr.  Thome  was  called  to  prove  that  Charles 
on  that  day  was  in  West  Philadelphia ;  while  the  plaintiiis 
produced  John  Robertson,  who  was  at  Mrs.  Thome's,  and  who 
remarked  he  don't  think  it  was  the  day  the  will  was  read. 


654  Ottsrsov  bt  al.  v*  Middlbtok. 

because  he  knew  its  contents.  And  there  we  are  left  at  this 
point  of  the  case  with  the  original  copy  held  by  Mr.  Otterson^ 
and  from  which  the  printed  copies  of  the  will  have  been 
made. 

This  point  in  this  case  is  important,  as  it  bears  npon  the 
identity  of  the  will,  now  the  subject  of  contestation ;  if  Mr. 
Otterson  read  from  a  copy  of  a  will  then  in  the  register's  office, 
which  copy  had  been  mcule  by  the  clerk,  it  is  one  thing ;  if  he 
did  not,  then  the  qnestion  arises  how  and  when  did  he  obtain 
it.  You  must  look  at  all  the  evidence  touching  this  point, 
includine  that  of  Mr.  Reed,  and  the  marks  and  figures  upon 
the  envelope,  bearing  in  mind  that  Messrs.  Otterson  and  Fithian 
and  Judge  Brewster  all  declare  that  after  the  funeral  they  went 
elsewhere  than  to  the  register's  office.  If  you  find  the  copy 
read  to  be  a  copy  made  of  the  will  then  in  the  office,  it  bears 
directly  upon  the  main  fact  sought  to  be  established,  to  wit, 
the  identity  of  this  paper ;  if,  however,  you  find  otherwise,  a 
very  important  fact  will  have  been  in  that  event  established  to 
sustain  a  theory  which  looks  to  the  substitution  of  a  paper,  for 
the  ori^nal  will.  In  solving  such  a  question,  too  much  care 
cannot  be  exercised  by  you,  and  I  aeain  call  vour  attention  to 
the  evidence  of  the  identity  of  this  alleged  will,  already  referred 
to,  up  to  the  time  of  its  deposit  in  the  office  of  the  register  of 
wills,  including  the  testimony  of  Mr.  McEibbin,  for  if  you  are 
satisfied  that  that  paper  was  an  executed  will,  without  blanks, 
and  that  the  copy  read  by  Mr.  Otterson  is  an  identical,  word 
for  word,  copy  of  that  instrument  deposited  with  the  deputy 
on  the  morning  of  the  5th  of  April,  you  will  go  very  far  to 
settle  the  truth  of  the  case  as  to  tnis  fact.  Just  here  I  may  as 
well  refer  to  the  evidence  in  relation  to  the  existence  of  the 
original  draft  of  this  will. 

Mr.  Otterson  does  not  deny  that  on  the  evening  of  K  P. 
Middleton's  death  he  said  that  he  had  no  recollection  of  having 
a  copy  of  the  will,  and  it  remained  in  his  fire  proof  for  months, 
and  was  not  produced  until  it  appeared  at  the  examiner  s  office. 
He  said  to  Mr.  Geo.  W.  Middleton,  ^^  he  had  not  a  copy  of  the 
will,  and  that  time  (he  adds)  he  did  not  recall  the  circumstance 
of  liy  having  notes  of  original  instructions."  Mr.  GFeo.  W. 
Middleton  declares  that  Otterson  told  him  that  he  had  drawn  a 
will,  that  it  laid  in  his  office  two  years  befpre  his  brother  took 
it  away.  Said  that  he  had  no  sketch  or  memorandum  to  refer 
to  for  information,  and  that  he  had  been  to  Fidelitv  and  Trust 
Company  that  day  to  get  the  will  to  look  at  it,  and  see  if  the 
blanks  were  filled  up,  to  get  the  date,  as  (Mr.  E.  P.  Middleton) 
wished  to  make  some  alterations.  Mr.  Otterson  in  his  examinar 
tion  denies  this,  while  he  admits,  as  I  have  before  said,  that 
be  had  forgotten  the  existence  of  the  original  draft    I  refer  to 
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this  branch  of  the  evidence  as  it  may  have  a  bearing  upon  the 
question  of  the  copy  read,  as  well  as  upon  other  parts  of  this 
case. 

I  have  said  nothing  up  to  this  time  about  certain  general 
facts  in  this  case,  to  which  I  shall  refer  before  proceeding  to 
call  your  attention  to  the  evidence  submitted  upon  the  subject 
of  the  handwriting  of  deceased. 

A  number  of  witnesses  have  been  called  to  prove  the  exact 
position  of  Charles  D.  Middleton  toward  the  alleged  testator, 
and  so  a  number  have  been  examined  to  show  the  position  of 
his  brothers,  William  and  Gteorge  W. 

George  W.  admits  that  he  had  difficulty  with  his  brother, 
the  cause  being  sofne  family  trouble  in  consequence  of  which  a 
dissolution  of  partnership  took  place  February,  1864,  a  con- 
siderable time  before  E.  P.  Middleton  died*  In  fact  at  the 
time  of  his  death  an  unfriendly  feeling  evidently  existed.  A 
number  of  witnesses  have  been  called,  several  to  prove  that  Mr. 
E.  P.  Middleton  not  only  had  difficulties  with  his  brother,  but 
that  he  (George)  had  threatened  him  with  personal  violence,  in 
consequence  whereof  E.  P.  Middleton  had  declared  he  would 
cut  him  offi  The  defence  endeavored  to  prove  the  non-exist- 
ence of  this  state  of  things,  at  least  to  the  extent  contended  for 
by  the  plaintiff,  calling  among  others  a  witness  to  show  that 
he  had  sent  a  customer  to  George,  after  he  had  established  an 
independent  place  of  business,  and  by  another  that  he  spoke 
friendly. 

Wm.  Middleton  admits  he  was  only  on  speaking  terms,  while 
a  witness  for  plaintiff  says  the  testator  told  him  "  Bill,  that  1 
set  up  in  busmess,  has  done  everything  but  what  I  want  him 
to  do." 

To  John  C.  Middleton  a  number  of  questions  were  pro- 
pounded, the  indirect  object  of  which  was  to  prove  the  interest 
the  testator  took  in  him,  while  on  the  other  hand  his  position 
in  reference  to  the  testator,  and  to  property  which  he  rented 
from  George,  and  the  alleged  arrearage  of  rent,  was  freely  exr 
amined  into  to  rebut  the  presumptions  arising;  and  to  show 
how  it  came  that  he  appeared  in  this  suit,  acting  with  the  de- 
fendants. You  must  well  remember  the  evidence  for  and 
against  the  theory  of  John  0.  Middleton's  interest  for  or 
against  the  validity  of  the  last  signature,  and  against  Charles 
D.  Middleton. 

This  evidence  undoubtedly  bears  upon  the  reliabilty  of  his 
testimony,  and  may  be  weighed  by  you  with  reference  to  that 
testimony. 

Another  important  matter  has  been  submitted  you,  to  wit : 
that  portion  of  the  evidence  which  tends  to  prove  the  fact  that 
not  long  before  his  death,  Mr.  E.  P.  Middleton  had  entered 
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into  negotiations,  or  made  inquiries  concerning  certain  property 
in  New  Jersey,  the  object  being  as  stated  by  counsel  to  settle 
upon  John  C.  Middleton  a  certain  amount  of  property,  in  order 
to  make  him  comfortable,  and  which  sum  it  is  contended  is 
fixed  at  a  much  larger  sum  than  that  indicated  by  the  letter 
produced  by  counsel  for  plaintiff,  in  which  a  sum  of  $5,000  is 
spoken  of.  In  this  connection  I  call  your  attention  to  the  tes- 
timony of  Jas.  M.  Cassedy,  who  says  that  Mr.  R  P.  Middleton 
told  him :  "  What  he  had  to  give  to  her  (Mrs.  Ware)  he  would 
give  her  direct  and  not  to  trustees."  She  had  received  from 
$50  to  $100  per  month. 

I  again  refer  to  that  portion  of  the  testimony  which  tends  to 
prove  what  Mr.  K  P.  Middleton  in  his  lifetime  had  done,  espe- 
cially for  Mrs.  Ware  and  Mr.  John  C.  Middleton,  and  to  the 
testimony  of  Mr.  Geo.  W-  Middleton,  wherein  he  says  and  re- 
peats in  cross-examination  that  Fithian  told  him,  ^^  it  must 
have  been  the  night  before  he  died,"  that  John  had  been 
neglected  about  an  investment. 

As  contrasted  with  this  evidence,  I  again  remind  you  of  the 
testimony  in  relation  to  the  position  of  Chas.  D.  Middleton 
with  the  deceased,  and  also  the  actual  contents  of  the  paper 
alleged  to  be  a  will  now  before  the  court,  wherein  to  the 
amounts  therein  specified,  every  branch  of  the  family  receive  a 
legacy  to  a  greater  or  less  amount,  except  Geo.  W.  and  William 
Middleton. 

Weigh  all  this  testimony,  as  it  bears  not  only  upon  the  fact 
of  the  execution  of  this  will,  but  also  upon  the  probabilities  of 
and  the  actual  disposition  of  the  estate. 

There  are  other  matters  in  this  case  which  it  is  unnecessary  for 
me  to  notice  in  detail,  such  as  minor  conflicts  of  evidence,  testi- 
mony in  relation  to  the  motives  of  Fithian,  in  which  something 
is  said  as  to  his  purchase  of  the  store,  the  price  paid  for  it,  and 
the  remark  which  one  of  the  executors  is  said  to  have  made 
about  "  having  a  fat  thing  of  it."  I  refer  to  these  matters  sim- 
ply to  complete  the  general  reference  to  the  testimony. 

In  looking  lastly,  for  a  few  moments,  at  the  evidence  sub- 
mitted upon  the  subject  of  the  handwriting  of  the  testator,  I 
remark,  that  as  against  direct  proof  of  the  execution  of  an  in- 
strument, the  most  eminent  jurists  have  asserted  that  "  opinions 
with  regard  to  handwritings  are  the  weakest  and  least  reliable 
of  all  evidence,"  nevertheless  they  have  their  weischt.  In  Penn- 
sylvania, handwriting  may  be  the  subject  of  judtcial  inquiry  iu 
at  least  three  ways ;  the  jury  may  be  enlightened  by  the  testi- 
mony of  experts,  by  the  evidence  of  those  familiar  with  the 
liandwriting  of  the  person  whose  contested  signature  and  writ- 
ings may  be  under  investigation,  and  the  jury  may  draw  their 
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own  conclusions  by  a  comparison  of  the  disputed  signature  and 
writing  with  a  test  paper  admitted  or  proved  to  be  genuine. 

In  this  case  we  have  produced  witnesses  who  are  experts,  and 
others  who  were  in  one  way  or  another  familiar  with  Mr.  E.  P. 
Middleton's  signature.  In  addition  to  all  this,  we  have  oiiered 
in  evidence  a  multitude  of  signatures,  admitted  to  be  genuine ; 
these  are  to  be  found  upon  cnecks,  upon  notes  in  the  shape  of 
endorsements,  on  the  back  of  a  pass  book,  and  in  the  letter 
books  of  the  deceased. 

I  shall  not  now  weary  you  by  a  recapitulation  of  this  testi- 
mony, but  will  call  your  attention  to  the  fact  that  the  witnesses 
upon  both  sides  were  numerous,  and  that  while  for  the  defend- 
ants they  testified  ao^ainst,  or  questioned  the  validity  of  the  last 
signature,  some  of  them  doubted  the  validity  of  the  signature 
upon  the  envelope ;  and  one,  I  think,  the  validity  of  the  tirst  five 
signatures  which  are  admitted  to  be  given  to  the  will,  though 
upon  being  recalled,  the  witness  explained  his  first  answer  be- 
fore the  examiner,  and  endeavored  to  harmonize  it  with  the 
final  views  expressed  by  him  in  court.  For  the  plainti£&  a 
number  of  witnesses  have  testified  to  the  genuineness  of  these 
signatures.  Two  were  attacked  by  the  deiendant  as  having  on 
one  occasion  denied  a  knowledge  of  Mr.  Middleton's  handwrit- 
ing. You  can  perhaps  form  an  intelligent  opinion,  by  a  careful 
comparison  of  the  signature  and  writings  in  dispute,  with  the 
signatures  submittecf  to  you  as  tests ;  you  must  with  all  this 
evidence  before  you,  judge  whether  there  is  such  evidence  of 
forgery,  or  mutilation,  or  alteration  of  the  contested  parts  of 
this  will,  as  either  of  itself,  or  in  connection  with  clearly  estab- 
lished facts,  will  entirely  destroy  the  testimony  of  its  execution 
in  the  signature  and  parts  attached. 

I  call  your  attention  at  this  point,  to  the  evidence  of  Dr. 
Richardson,  who  tested  the  nature  of  the  ink  used  upon  a 
number  of  words  or  names,  with  his  microscope,  and  whose 
general  conclusion  was,  that  two  kinds  of  ink  had  been  used, 
one  of  a  brownish  color,  and  the  other  of  a  black  dye.  In 
cross-examination  he  was  thoroughly  tested  as  the  method  of 
his  examination,  and  was  asked  as  to  a  number  of  matters, 
which  all  tended  very  fairly  to  dovelope  the  truth,  and  the  re- 
liability of  his  evidence.  'Ihe  signatures,  words  and  documents 
tested  by  him  are  before  you,  and  in  this  connection  I  invite 
your  attention  to  the  evidence  of  Fithian,  in  relation  to  the  ink 
used  by  him. 

You  must  remember  that  he  was  speaking  of  a  transaction 
which  took  place  in  1867 ;  he  described  what  kinds  of  inks  he 
used,  and  how  he  used  them ;  the  position  of  the  ink  stand,  of 
himself,  and  of  Mr.  £.  P.  Middleton  in  the  room.    You  can  and 
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0UQ:ht  to  weigh  this  testimony  with  a  view  to  the  circuniBtanceff 
which  surrounded  both  of  the  actors  in  this  transaction. 

You  have  heard  the  learned  arguments  of  counsels  upon  both 
sides  of  this  cause  upon  all  the  evidence  on  this  point,  and  I 
submit  this  testimony  to  you  with  the  remark,  that  as  an  item 
of  evidence,  it  may  throw  light  upon  the  main  facts  contested 
here. 

Having  discussed  the  most  material  parts  of  the  evidence  in 
this  case,  we  in  conclusion  will  call  your  attention  to  some 
general  thoughts  applicable  to  this  cause,  and  then  submit  it 
to  you. 

The  great  central  fact  to  be  established,  is  the  genuineness  of 
the  last  signature,  and  the  want  of  any  material  alteration  or 
mutilation  of  the  document.  In  examining  the  testimony  of 
the  several  witnesses  produced,  simple  justice  to  them  requires 
that  you  should  weigh  the  testimony  of  each,  keeping  in  view 
the  circumstances  surroanding  each,  the  periods  or  time  of 
which  they  speak,  the  motives,  properly  inferred  from  the  evi- 
dence, which  influenced  each,  and  their  general  conduct  and 
manner  while  upon  the  witness  stand.  E^act  details  of  conver- 
sation cannot  reasonably  be  expected  when  witnesses  are 
speaking  of  remote  periods  of  time,  and  confusion  of  dates  may 
frequenti  V  occur  without  necessarilv  involving  charges  of  delib- 
erate perjury.  The  jury  must  look  rather  to  the  substantial 
substance  of  testimony  than  to  precise  details,  for  we  all  know 
that  a  cause  supported  by  evidence  which  is  substantially  true 
with  circumstantial  variety  is  apt  to  be  a  just  cause. 

Where,  however,  a  witness  insists  upon  a  particular  and  im- 
portant statement,  that  statement  ought  to  bear  the  test  of  the 
severest  examination. 

If,  in  weighing  the  evidence,  you  discover  that  any  witness 
has,  in  a  material  point,  stated  that  which  inherently  or  from 
other  testimony  in  the  cause  you  believe  to  be  false,  his  entire 
evidence  is  contaminated,  and  the  maxim  of  the  law  applies, 
which  declares,  that  he  who,  as  to  one  material  point,  speaks 
falsely,  shall  be  altogether  unworthy  of  belief. 

Mere  suspicion  of  fraud  leads  to  investigation,  but  suspicion 
must  not  be  mistaken  for  proof. 

The  human  mind  is  so  constituted  that  a  jury  ought  to 
guard  themselves  upon  this  point,  for  it  has  been  said,  and  is 
true,  that  nine  men  out  of  ten  will,  without  proof,  jump  at  a 
conclusioii  of  guilt  because  of  a  suspicion. 

Bearing  in  mind  these  general  principles,  turn  to  the  testi- 
mony of  the  subscribing  witnesses  to  this  instrument ;  they  are 
sumposed  to  be  the  nearest  the  testator.  When  be  actually 
affixes  his  name  to  such  a  document  as  this  purports  to  be,  they 
ought,  at  least,  to  know  their  own  signatures,  and  they  may,  or 
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may  not,  be  able  to  state  many  facts  which  occarred  at  the  time 
of  execution. 

In  this  instance,  these  witnesses  do  undertake  to  testify  to 
that  which  did  take  place,  and  one  of  them,  Mr.  Fithian,  goes 
much  further,  and  gives  you  not  only  an  account  of  the  cir- 
cumstances occurring  at  the  time  he  wrote  his  name,  but  also, 
as  to  the  very  words  and  letters  filled  into  two  at  least  of  the 
blanks* 

While,  therefore,  this  testimony  is,  as  we  have  said,  most 
important,  so  it  may  be  attacked  and  overthrown.  We  advise 
you  to  test,  in  the  severest  method,  all  the  evidence  which  bears 
upon  the  credibility  of  these  witnesses,  do  it  fairly,  and  then 
give  to  that  testimony  whatever  weight  it  deserves. 

As  to  the  validity  of  the  last  signature,  we  invite  your 
special  attention  to  the  evidence  by  which  it  is  sustained  and 
attacked.  Many  witnesses  have  been  examined  upon  this  point ; 
you  have  been  aided  bv  the  evidence  of  experts,  and  of  persons 
familiar  with  the  hana writing  of  Mr.  E.  P  Middleton.  Weigh 
well  this  conflicting  mass  of  evidence,  keeping  in  mind  tne 
testimony  which  bears  upon  the  credibility  of  tnat  of  the  sub- 
scribing witnesses. 

As  bearing  upon  the  central  point  in  the  case,  remember  that 
which  has  been  narrated  concerning  the  position,  condition,  and 
circumstances  of  all  the  members  of  this  family,  including 
Charles  D.  Middleton,  the  residuary  legatee  and  devisee.  Do 
not  forget,  in  this  connection,  that  evidence  which  I  have  here- 
tofore referred  to,  in  support  of  or  against  the  fact  of  execution, 
including  the  expressions  of  Mr.  E.  P.  Middleton  as  to  his 
having  executed  a  will  and  its  contents. 

Remember,  we  are  searching  for  the  truth,  as  it  affects  this 
paper.  We 'have  no  right  to  make  a  will  for  Mr.  Middleton, 
out  only  to  determine  whether,  in  truth  and  in  fact,  he  disposed 
of  his  property  as  is  specified  in  the  document  before  us. 

If  a  crime  has  been  committed  it  is  not  likely  that  direct 
evidence  of  it  would  exist ;  you  must,  therefore,  look  to  what 
is  called  circumstantial  testimony  to  aid  you  in  ascertaining  the 
truth  of  such  a  serious  charge,  for  human  experience  teaches  us 
that  a  body  of  facts  may  exist  which  can  be  so  interlinked, 
and  thus  be  welded  together,  as  to  point  with  unerring  cer- 
tainty to  the  main  fact  sought  to  be  established.  You  ought 
to  be  reasonably  certain  that  each  fact  in  the  chain  of  testimony 
is  established  by  competent  evidence,  is  consistent  with  every 
other  fact  establish^,  and  maintains  a  theory  which,  as  a 
whole,  will  admit  of  no  reasonable  inference  except  that  of 
guilt.  Tested  by  these  rules,  circumstantial  evidence  is  as 
reliable  as  direct  testimony. 

In  this  couaection  look  closely  at  the  persons  surrounding 
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Mr,  K  P.  Middleton  in  his  store  at  the  time,  and  after  the  will 
is  said  to  have  been  executed  ;  and  at  his  residence  durine  his 
last  illness.  Examine  all  that  is  said  to  have  been  done  there 
and  then, 

With  all  the  light  thus  thrown  on  your  deliberations,  fix 
your  eyes  with  an  intent,  a  penetrating  jsjlance,  upon  this  paper, 
said  to  be  his.  last  will ;  follow  it  closely,  if  you  can,  from  its 
passas^e  into  Mr.  Middleton's  hands  as  an  unexecuted  document, 
containing  blanks,  until,  by  the  testimony  you  see  it  again. 

Trace  its  history  into  the  safe  and  vaults  of  the  Fidelity  and 
Trust  Company,  tax  your  recollection  as  to  the  persons  in  whose 
presence  the  envelope  and  its  contents  were  three  times  pro- 
duced at"  the  office  of  the  company,  and  what  they  say  con- 
cerning its  identity.  Mark  each  step  in  its  final  passage  to  the 
office  of  the  register  of  wills,  its  production,  deposit,  proof,  and 
subsequent  whereabouts  and  appearance  there  and  elsewhere. 

Look  to  the  circumstances  attending  the  reading  of  the  al- 
leged copy  to  the  family,  on  the  day  after  the  funeral,  together 
with  the  testimony  for  and  against  the  truth  of  the  fact  alleged 
by  defendants,  of  the  appearance  of  the  porter  with  a  paper 
at  the  office  of  Mr.  Otterson,  and  which  paper,  it  is  alleged, 
was  delivered  to  him,  which  fact  is  stoutly  aenied. 

While  examining  into  these  most  important  parts  of  this 
case,  a  multitude  of  facts  proved  here  will  necessarily  cluster 
around  your  investigation,  and  you  will  thus,  I  trust,  be  best 
able  to  determine  the  issues  here  presented. 

I  remark  again,  this  is  a  very  grave  case,  a  fortune  is  to  be 
distributed,  but  no  amount  of  money  can,  for  a  moment,  equal 
the  value  of  character  which,  disguise  it  as  we  may,  is  neverthe- 
less an  important  issue  iu  this  cause. 

Consider  the  case  justly,  impartially,  and  for  this  purpose 
discard  everything  but  the  law  and  the  testimony,  thus  shall 
you  be  able  to  arriv^  at  a  conclusion,  founded  upon  the  eternal 
principles  of  justice,  upon  these  two  questions : 

First.  Is  the  signature,  Edward  P.  Middleton,  at  the  end  of 
the  writing,  purporting  to  be  signed  by  the  decedent,  a  forgery? 

Second.  Was  the  said  writing,  before  being  admitted  to  pro- 
bate, materially  altered  and  mutilated  fraudulently  J 
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ABANDONMENT. 

AbaDdonmcDt  of  children  by  parents  may  bo  preaTimcd  from  the  acts  of  the 
parent.     Commontoealth  y.  Ikmgherty,  63. 

ACCOUNT. 

The  account  of  a  gnardlan  mnst  be  filed  in  the  court  which  appointed  him. 
PacherU  Iktate,  5. 

Charges  for  refreshments,  probably  liquors,  fhmlshed  to  a  sailor,'  will  not  be 
allowed  in  settling  the  account  of  his  estate.     Oibbons^  Fstate,  10. 

An  account  will  not  be  decreed  where  the  plaintifb  are  indebted  to  the  defend- 
ants.   Meiz  Bron.  v.  Farnhoun  et  ai»  201. 

A  decree  for  an  account  will  not  be  made  where  it  Is  doubtfal  If  there  is  a  liabil- 
ity to  account.    Darueiien  y.  MUler,  215. 

ACT  OF  ASSEMBLY. 

The  act  of  Assembly  of  22d  December,  1S69,  imposing  a  tax  of  ten  mills,  upon 
national  bank  stocks,  when  three  mills  was  the  tax  imposed  on  money  of 
IndiYidual  citizens,  is  unauthorized.    Pleiih  y.  Hartra^ft  et  a2.,  46 

The  act  of  Assembly  of  Judc  lOtb,  1871,  relating  to  PennsylYania  executors  and 
administrators  accounting  for  foreign  assets  u  unconstitutional  and  Yoid.  /. 
B.  ParkerU  Ettate,  831. 

An  expository  law  is  destitute  of  retroactiYe  force,  because  it  is  an  act  of  judi- 
cial power  and  in  contraYcnilon  of  the  constitution  of  PennsylYanla.    Ibid. 

The  act  of  Assembly  incorporating  the  City  Sewerage  Utilization  Company,  is 
not  contrary  to  the  claase  of  the  State  Constitution,  which  directs  that  the 
Legislature  shall  pass  no  bill  containing  more  than  one  subject.  Sewerage  Co, 
Y.  Board  of  Healthy  102. 

Where  the  expression,  ** shall  enter  into  such  contracts"  was  used  in  said  act, 
the  word  shall  is  not  to  be  construed  to  mean  may.    Jbid. 

ACTIONS. 

The  proper  remedy  for  an  injury  to  plaintiff's  horses  and  carts,  resultincr  fVom 
placing  posts  in  a  prlYate  alley,  is  an  action  on  the  case.    Leary  y.  Barury  20. 

ADMINISTRATION. 

Any  commonwealth  has  a  right  to  hold  home  assets  for  home  distribution,  and 

an  ancillary  administration  for  that  purpose  may  by  law  be  established.    /.  B, 

Parker^t  £ftate,  328. 
Ancillary  letters  are  taken  out  to  enable  a  foreign  executor  to  collect  f\inds  or 

property,  not  collectible  within  the  Jurisdiction  of  the  domicile.    Ibid, 
An  act  of  Assembly  compelling  executors  and  administrators  to  account  for 

foreign  assets,  is  unconstitutional  and  void.    Ibid,  831. 
The  register  cannot  issue  lettt-rs  of  administration  to  a  stranger  in  blood,  to  the 

exclusion  of  any  of  the  kin  willing  and  competent  to  undertake  the  trust. 

Able^a  Friate,  420. 
Administration  is  a  personal  privilege  in  the  nature  of  a  trust,  and  cannot  be 

assiiined.    Ibid, 

ADMINISTRATORS. 

bee  also  Ezbgutobs  and  Administrators. 

A  power  of  sale  given  to  executors  survives  to  administrators  d€  botiia  non  eum 
teiUamerUo  atmexo.     Chew  v.  Fvata^  168. 

ADMIRALTY. 

Where  the  amount  of  cargo  at  the  place  of  destination  is  less  than  that  mentioned 
in  the  bill  of  lading,  the  diU'ereuce  may  be  explained  by  parol  proof.     Ca/lc/-d 
Y.  >r«Wk,12l. 
Where  special  agents  employed  to  charter  a  Yeead,  alter  the  terms  of  thetr  in- 
structions, their  principal  will  nut  be  responsible.    Mercier  v.  Laefienmeuer, 
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ADMIKALTT.—Contlnued. 

Goods  concealed  on  board  a  ship  by  the  steward,  without  the  mastei's  knowledge, 
while  liable  to  be  condemned  and  forfeited  as  being  sampled,  are  not  to  be 
treated  as  an j  part  of  the  canro  subject  to  forfeiture,  because  not  Included  la 
the  bhlp's  manif.  St.     UnUed  StaUt  t.  The  St4idac<ma,  283. 

The  Incautious  navlsratlon  of  a  roovlni;  Teasel  In  a  place  that  required  cautions 
movement,  Is  net^ligence.     The  SeoUUh  Bride  v.  The  Anthony  KMy^  2S9. 

Where  a  collision  occurred,  a  defect  hi  the  liirht  of  the  vessel  at  anchor  was  not 
Bufliolrnt  to  make  the  vessel  pay  her  proportion  of  the  damages,  where  the  de- 
fect did  not  co-operate  In  causing  the  coUisiun.    7&id. 

AGENT. 

Special  agents  employed  to  charter  a  Tessel,  having  entered  into  a  contract  dllTerw 
ent  from  their  Instructions,  and  no  act  or  declaration  of  their  j>rlncl pal  being 
shown,  from  which  an  enlargement  of  their  powers  conli  be  presumed  :  Hfid^ 
that  the  contract  was  not  blading  on  the  principal.  Jfereier  v.  LacheHmeyer^ 
879. 

ALDERMEN. 

A  tort,  where  the  Injury  Is  purely  consequential,  is  not  within  the  Jurisdiction  of 
an  alderman.    Leary  v.  Harter^  30. 

A  simple  claim  of  title  under  the  landlord  and  tenant  act  of  February  3Sth,  1895^ 
though  fortiHed  by  oath.  Is  not  enough  to  divest  the  Jurisdiction  of  the  aldnr- 
man  in  proceedings  uuder  said  act;  It  must  appear  that  such  claim  may  be  ft 
defence.     Jfowiey  v.  Rogen^  885. 

After  a  Judgment  entered  by  an  alderman  for  $14.43,  and  the  payment  to  him  of 
said  amount  and  coats,  he  cannot  afterwards  open  the  Judgment  and  rehear 
the  cause  upon  the  ground  that  there  was  a  clerical  error  In  entering  It.  JVumms 
V.  Kirk,  887. 

In  proceedin&:s  for  the  collection  of  money,  aldermen  derive  their  whole  authority 
from  aots  of  Assembly ;  whatever  la  not  therein  contained  for  them  to  do,  they 
are  prohibited  from  doing.    IhUU 

In  all  proceedings  befbre  aldermen,  it  must  appear  that  the  Judgment  Is  founded 
upon  properly  received  testimony  or  evidence.  The  Tacts  given  in  evidence 
need  not  be  set  out  on  the  record.    Erety  v.  WUthwiky  8!)9. 

A  eeire  faeiae  qftare  exeeuUoHem  non  Issued  In  1871,  by  an  alderman  upon  a  Judg- 
ment obtained  In  1857,  Is  irregular.     ZeitftHpue  et  al.  ▼.  Siier,  890. 

In  all  actions  for  tlie  recovery  of  penalties,  the  Jurisdiction  or  the  alderman, 
cause  of  action «  etc.,  should  appear  on  the  record.     Ctark  v.  Bartlett^  891. 

A  Judgment  upon  a  teire  faeiae  before  an  alderman  having  Jurisdiction  of  the 
original  cause  of  action.  Is  not  beyond  his  Jurisdiction,  though  entered  for  more 
than  one  hundred  dollacu.    HiuUm  ▼.  DowteUy^  899. 

AMENDMENT. 

Amendments  to  a  bill  in  equity  will  not  be  allowed  when  they  make  a  new  cauM 
of  action.     ChambereY,  WeUermai^W), 

ANCILLARY  ADMINISTRATION. 
See  Administbatioh. 

APPRENTICE. 

An  Indenture  of  apprenticeship  should  be  stsrned  by  the  muter,  the  apprentice, 

and  the  latter's  parent,  guardian,  or  next  fVlead.    CommoHwealth  v.  Atkimom, 

838. 
The  Indenture  must  show  specifically  the  trade  or  mystery,  and  an  obligation  on 

the  part  of  the  master  to  maintain  and  support  the  apprentice  and  provide  for 

his  schooling.    IbitU 

ARCHITECT. 

See  also  Citt  ov  Phiuldvlpria. 

It  is  doubtful  if  an  architect  can  recorer  ''plans,"  which  he  has  fhrnlshed  and 

which  have  been  paid  for.     Windrim  v.  City  of  Philadelphia,  811. 
There  being  no  express  contract  between  the  proper  city  authorities  and  an 

architect,  employed  by  a  committee  of  councils  to  superintend  the  construction 

of  a  proposed  House  of  Correction,  equity  "will  not  interfere  to  restrain  another 

arcliitect  from  acting.    Ibid» 

ATTACHMENT  EXECUTION. 

A  rented  safe  in  a  safe  deposit  company  is  not  subject  to  attachment  under  the 

act  of  June  16tti,  1886,  sec.  85.     Gregg  v.  Wthon,  138. 
A  claim  for  exemption  under  an  attachment  execution  Is  too  late  when  made  on 

the  day  of  hearing.    liuiUiwiirth  et  al.  v.  Swope  d  a<.  888. 
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ATTACHMENT  EXECUTIOX.— Continued. 

An  attachment  ezecution  daly  served  upon  a  debtor  of  a  partnership  firm,  will 
not  hold  the  money  for  an  individual  debt  owlnt;  by  a  member  of  the  firm  to 
the  attaching  creditor.    Lewit  y.  Paitu  tt  oi.,  503. 

AUCTION. 

In  sales  by  auction,  the  assent  of  the  parties  to  the  contract  of  sale  Is  manifested 
by  the  knocking  down  of  the  auctioneer's  hammer.  Kerr  A  Bro,  v.  Th4  City 
et  al.  254. 

The  biddini^ls  a  mere  offer  to  buy  at  the  price  named  by  the  bidder,  and  may  be 
retracted  at  any  time  before  the  hammer  is  down  and  the  offer  has  been  ac- 
cepted.   Ibid, 

AUDITORS. 

An  auditor  of  an  executor's  account  Is  not  bound  to  accept  the  inventory  as  the 

basis  of  his  report.    KtilpU  EitaU,  13. 
Both  the  rule  of  court  and  the  act  of  Assembly  concerning  auditors'  fees  will  be 

enforced  upon  exceptions.    MUliffonU  EdaU,  303. 

BANKS. 

By  the  act  of  Con&:ress  of  10th  February,  185S,  nitlonal  bank  stock  can  be  taxed 
by  the  States,  to  the  extent  that  other  moneyed  capital  in  the  hands  of  Indi- 
vidual citizens  ml^ht  be.     PleiMh  v.  Hnrtranfl  et  al.,  46. 

The  words  other  money  capital  mean  the  money  of  individuals  segregated  and 
not  ai^gregated.    Idid, 

The  act  of  Assembly  of  33d  December,  1869,  Imposing  a  tax  of  ten  mills  upon 
national  bank  stocks,  when  three  mills  was  the  tax  imposed  on  money  of  in- 
dividual citizens.  Is  unauthorlz  d.     fbid. 

The  capital  stock  of  national  banks  Is  liable  to  taxation  for  county  purposes. 
Dverett  v.  Steele  et  al,,  470. 

BANKRUPT. 

A  bankrupt,  who  Is  endorser  of  certain  promissory  notes,  drawn,  dated,  signed  and 
endorsed  at  Philadelphia  where  both  the  drawers  and  himself  reside,  but  which 
were  delivered  and  discounted  at  usurious  rates  of  Interest  In  New  York,  can- 
not be  made  liable  as  endorser,  as  the  notes  are  void.  In  re  Peter  Conrad,  bank- 
rupt, 2S4t, 
A  bill  for  specific  relief  to  compel  the  respondents  to  surrender  to  the  trustees 
of  a  bankrupt's  estate,  certain  property  conveyed  by  the  bankrupt  to  them,  to 
secure  the  payment  of  their  claim,  or  In  the  event  of  their  not  doln:;  so  that 
their  claim  be  disallowed,  was  dismissed,  the  court  having  already  decided 
upon  an  appeal  by  the  complainant,  that  the  claim  of  the  respondents  was 
void.    J)aUas  v.  Fluee  dk  Co,,  388. 

BANKRUPTCY  ACT. 

Both  the  State  and  Federal  courts  have  jnrls'ltctlon  under  section  3  of  the  bank- 
rupt act  of  1867,  of  an  action  by  the  asdignoe  on  a  cause  which  accrued  to  the 
bankrupt.   Peipery,  Harmer,  16!^. 

BARBER. 

Shaving  customers  by  a  barber,  upon  Sunday,  is  not  a  work  of  necessity  and  Is 
therefore  prohibited  by  the  act  of  Assembly  of  April  3;3d,  1794.  Commonwealth 
T.  Jaeobtu,  491. 

BIDDING.    See  Auction. 

1  BILL  OF  LADiNO. 

i;  A  bill  of  lading  is  a  receipt  and  a  promise,  and  as  It  is  only  prima  faeU  proof, 

may  be  modified  or  contradicted  by  parol.     CaJUro  v.  WeUh,  131. 

BRIBERY. 

A  conviction  of  an  officer  fbr  bribery  requires  his  removal  from  offi.ce.    Com- 
1^  moHwealth  v.  Harria,  455. 

^  BT-LAW. 

^  A  by-law  or  regulation,  which  does  not  transcend  the  limit  of  establishing  rules 

.  for  good  order  and  proper  control  of  corporate  Interests  and  corporate  mem- 

bers, is  a  legitimate  and  valid  by-law.    Riddell  v.  Harmony  Fire  Company,  816. 
A  corporation  cannot  make  a  by-law  which  contravenes  the  provisions  of  its' 
charter.    Potte  v.  Au^nfor  Hditf  of  Firemen,  869. 

CAVEAT, 
$  Deaoition  of  a  caveat  against  the  probate  of  a  will.     TUlowU  WUl,  97. 
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caveat  emptor. 

An  aflsitcnce  of  a  tacnrity  standlni;  \n  an  executor's  name  takes  It  with  notice  of 
a  breach  of  trust,  If  there  is  one.    Parrith  t.  JBrook*,  417. 

CHARTER. 

Essential  features  of  a  charter  defined  by  the  Court  of  Common  Pleas.  In  n 
ArtUant^  IiutUuU,  101. 

CHILDREN. 

A  parent  may  relinquish  the  custody  of  bis  child  by  parol  or  by  abandonment, 
etc.     Conunonwe€Ulh  ▼.  D<ntghertgy  63. 
CHURCHES. 

Churches,  meeting-houses  or  other  resrular  places  of  stated  religious  worship  are 
exempt  from  taxation,  though  held  by  the  congregation  on  lease.  HowtU  €t  aL 
▼.  The  City,  242. 

CIRCUMSTANTIAL  EVIDENCE. 

Circumstantial  evidence  may  be  quite  as  satisfactory  and  convincing,  and  In 
some  cases  more  so,  than  positive  evidence.     ComnumioeaUh  v.  Schoeppe^  428. 

CITY  OP  PHILADELPHIA. 

See  also  Municipjll  Claims,  and  Strsbts. 

Under  section  85,  act  of  February  3d,  1854,  the  city  councils  have  excluslre  and 
final  Jurisdiction  to  try  contested  elections  of  their  own  members.  Snyder  v. 
SmUh  et  cd.,  85, 

Counolls  may  authorise  the  widening  and  straightening  of  streets  requisite  to  im- 
prove the  approaches  to  Falrmouat  Parle.    In  re  Thirty-fowrth  Street,  I'^O. 

Under  the  ordinance  directing  that  all  leases  and  sales  of  property  of  the  city  of 
Philadelphia,  must  be  made  at  public  auction,  the  rejection  of  any  bid  by  the 
city  must  be  at  the  auction  and  before  the  hammer  is  brought  down.  Kerr  Jt 
Sro.  V.  The  City  et  al.,  254. 

The  commissioner  of  highways  of  the  city  of  Philadelphia,  must  by  an  ordinance 
of  the  city,  award  contracts  for  paving  streets,  to  the  person  selected  by  a  ma- 
jority of  the  property  owners  along  the  streets  to  be  paved.  Keely  et  al.  v. 
JHckineon  et  a/.,  257. 

An  ordinance  of  the  city  of  Philadelphia,  passed  over  the  mayor's  veto,  on  a 
second  reconsideration  and  after  the  charter  test  had  decided  it  in  the  nega- 
tive, is  unconsiitutlonal  and  void.  Sank  etal.y.The  CUy  of  Phiiadilphia,  259. 

In  an  appropriation  ordinance  an  item,  **  for  construction  of  large  storage  reser- 
voir, East  Falrmount  Park,  $1,335,000,''  Is  not  sufficiently  Itemized.     Ibid. 

There  is  no  doubt  of  tlie  right  of  tax  payers  to  bring  a  bill  of  complaint  toei:^oin 
the  operation  of  a  city  ordinance.    Ibid. 

An  injunction  restraining  the  temporary  blocking  up  of  certain  streets  of  the  city 
of  Philadelphia,  by  hauling  bulky  articles  over  them,  was  dissolved.  Faaenger 
RaUway  Co,  v.  MorrU,  295. 

There  being  no  express  contract  between  the  proper  city  authorities  and  an  archi- 
tect, employed  by  a  committee  of  councils,  to  superintend  the  construction  of 
a  proposed  house  of  oorrection,  equity  will  not  interfere  to  restrain  another 
architect  from  acting.     Windrim  v.  The  City,  311. 

The  bouse  of  correction  being  a  public  work  In  progress  of  erection,  the  act  of 
April  8th,  1840,  forbids  the  granting  of  an  injunction  to  restrain  the  work 
from  going  on.    Ibid. 

The  city  treasurer  has  a  right  to  resitrn  his  office,  but  he  cannot,  by  snch  resig- 
nation, take  from  the  city  any  remedy  for  wnmgs  committed  by  him  during  his 
terra  of  office.     City  of  Philadelphia  v.  3fareer,  855. 

A  writ  of  sequestration  shall  issue  against  the  city  treasurer  upon  the  proper 
affidavit  and  cause  shown,  and  does  not  depend  upon  his  suspension  £rom 
office  by  councils.     Ibid, 

No  proof  of  notice  to  the  owner  appearing  In  the  proceedings,  a  judgment  upon 
a  city  claim  for  taxes  is  void.     City  v.  Vandevier,  897. 

The  city  of  Philadelphia  and  the  passenger  railway  companies  are  both  liable  in 
damages  for  neglect  to  repair  the  streets  over  which  the  railway  trackLs  are  laid. 
CUy  V.  Weller,  400. 

The  act  of  Assembly  Incorporating  the  City  Sewerage  Utllixatlon  Company  is  not 
contrary  to  the  clause  in  the  Stale  constitution  which  directs  that  the  Legisla- 
ture shall  pass  no  bill  containing  more  than  one  subject.  Sewerage  Co.  v. 
Soard  of  Health,  403. 

Cleaning  the  streets  of  the  city  is  not  "a  public  work  erected,  or  In  progress  of 
erection,"  in  the  contemplation  qT  the  act  of  Assembly  forbidding  courts  to 
inter  lure  by  iuj  unction  with  the  erection  or  use  of  such  public  works.    Ibid* 


Index.  565 

CITT  OF  PHILADELPHIA.— Contlmied. 

Under  the  act  of  Assembly  of  March  Slst,  1860,  section  66,  members  of  the  city 
councils  who  become  sureties  on  an  offlciul  bond,  durino^  their  tenure  of  office, 
either  disqualify  themselves  or  vrork  a  forfeiture  of  their  right  to  hold  their 
offices.  UommonuKsalth  y.  All^n  et  al,,  408. 
The  councils  can  alone  determine  the  question  of  the  qualification  of  their  mem- 
bers.   IbicU 

CITY  LOANS. 

A  power  of  attorney  by  a  married  woman  to  transfer  certificates  of  city  loan  is 
not  valid.    Keeti  v.  CUyy  160. 

crrr  treasurer. 

See  CiTT  OF  Philadelphia. 

CLAIMS. 

See  MtmioiPAL  Claims. 

COLLATERAL  INHERITANCE  TAX. 

A  devise  of  a  yearly  ground  rent  to  a  granddaughter,  to  be  paid  XL\Km  her  attain- 
ing the  age  of  twenty-five  years,  and  if  she  should  die  before  attaining  that  age, 
then  to  be  divided  among  her  sisters  and  brother  surviving,  is  not  subject  to 

'  collateral  inheritance  tax,  although  the  event  of  her  so  dying  had  happened. 
Etitaie  of  Virginia  Johnson,  28. 

The  sisters  and  brother  took  the  ground  rent  by  virtue  of  the  limitation  to  them 
in  their  grandfather's  will,  and  not  under  the  intestate  law.    Ibid. 

COLLISION. 

A  collision  between  a  moving  vessel  and  one  at  anchor,  caused  by  the  Incautious 
navigation  of  the  moving  vessel  in  a  place  that  required  cautious  movement,  will 
not  render  the  vessel  at  anchor  liable  for  damatfes,  even  though  her  light  be  de- 
fective.    The  SeottUh  Bride  v.  The  Anthony  Kelly,  389. 

COMMISSIONS. 

A  commission  of  2}4  per  cent,  allowed  to  an  accountant  where  the  estate  was  large 

and  there  were  very  few  debts.    BuUiVs  Entate,  226. 
Commissions  of  5  per  cent,  allowed  to  executors  on  personalty  ;  2>^  per  cent,  on 

securities  invested  by  the  testator  in  his  lifetime  and  not  changed ;  8  per  cent. 

for  rents  collected  by  agents  who  had  been  paid  5  per  cent,  for  collectins: ;  and 

8  per  cent,  for  real  estate,  the  title  of  which  had  l>een  passed  by  them.  Cobnm^e 

Estate,  883. 

COMPOUNDING. 

There  is  nothing  in  the  law  to  prevent  a  prosecutor  in  a  case  of  false  pretences 
fh)m  compounding  the  offence.    SUinbaker  v.  Wilson  db  Toung,  76. 

CONSPIRACY. 

The  placing  of  a  person  in  an  insane  asylum  by  her  relations,  under  a  belief  by 
them  of  the  insanity  of  such  person,  is  not  per  se  evidence  of  a  criminal  con- 
spiracy.    Com.  ex  rel,  Mlntzer  v.  The  Sheriff,  840. 

To  render  such  act  criminal,  it  must  be  shown  to  have  been  done  with  a  corrupt 
motive.    Ibid. 

CONSTITUTIONAL  LAW.  ^^ 

Congress,  in  establishing  a  uniform  system  of  bankruptcy,  has  power  to  provide 

a  uniform  rule  on  the  subject  of  limitation  of  actions.    Peiper  v.  Hdrmer,  162. 
An  expository  law  is  destitute  of  retroactive  force,  because  it  is  an  act  of  Judicial 

power,  and  in  contravention  of  the  constitution  of  Pennsylvania.   /.  B^  Parker^s 

^ifl<«,  331.  ^  ^        ^ 

The  amendment  to  thff  constitution  of  Pennsylvania,  which  directs  that  the 
Legislature  shall  pass  no  bill  containing  more  than  one  subject,  was  intended 
to  prevent  the  embracing  in  one  bill  sul^ects  which  were  foreign  to  one  another. 
Sewerage  Co.  v.  Board  of  HeaUh,  403. 

CONSTRUCTION  OF  WILLS. 

A  devise  to  a  granddaughter,  and  if  she  should  die  before  attaining  the  age  of 
twenty-five  years,  then  to  her  sisters  and  brother,  is  not  subject  to  collateral 
inheritance  tax.    Estate  of  Virginia  Johnson,  28. 

The  sisters  and  brother  took  by  virtue  of  the  limitation  to  them  in  their  grand- 
father's will,  and  not  under  the  intestate  law.    Ibid. 

In  the  Instrument  executing  a  power  there  must  either  be  some  reference  to  the 
power  or  to  the  property  upon- which  it  is  to  operate.    In  re  Bingham's 

Eniate,  81.  ,  ,...*»_ 

A  testator  domioUdd  In  Pennsylvania  created  a  power  of  appointment  to  oe 
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CONSTRUCTION  OF  WILLS.— Contlnned. 

executed  by  bis  son  ;  the  son  bein^  domiciled  in  England,  made  a  will  which 
did  not  mention  or  refer  to  the  power.  Held,  not  a  valid  execution  of  the 
power.     /Md. 

The  deed  or  will  creating  a  power,  and  the  deed  or  wiil  executing  it,  malte  bat 
one  instrument.     Ibid. 

The  law  of  the  domicile  of  the  dotior  of  tlie  power  must  prevail  in  determining 
under  which  law  the  estate  passes.    Ibul. 

A  bequest  to  a  person  for  life,  or  during  widowhood,  and  after  her  decease  or 
mHrria^e  to  teAator's  gran  Iciilldren,  t«>  be  tield  for  their  use,  and  the  capital  to 
be  paid  to  them  as  thoy  respecti\'eiy  attain  the  asTO  of  ^^i  years,  or  as  they  be- 
coTiio  married,  gives  a  vested  interest  to  the  graudchiidrea.  Pro9ttichere*$ 
FntfUe,  68. 

Tlie  piirase,  ''who  shall  then  be  living,"  In  a  will,  was  held  to  refer  to  the  death 
of  the  testator,  and  not  to  the  termination  of  the  life  and  other  estates  created 
by  said  will.     Crexton**  S*UU«,  319. 

A  bequest  of  an  annuity  to  maintain  and  educate  a  nephew  at  a  certain  Institn- 
tiou,  *'for  the  purpose  of  preparlnsr  liim  for  the  ministry  of  the  Presbyterian 
Church,"  was  held  to  be  good  aceordiug  to  the  doctrine  of  cy  prUy  notwith- 
standing such  institutiim  did  not  exist.     H«ddlts<m^»  EntaU,  S36. 

A  bequest t)f  a  sum  of  money  "to  be  divided  amont;  my  bi-oihers  and  their  male 
heirs,"  is  an  absolute  gift  to  his  brotberd  living  at  the  time  of  testator's  death, 
the  words  **and  their  male  heirs"  bein<{  words  of  limitation  and  not  words  of 
purchase.     IbUL 

A  bequest  of  personal  property  for  life  gives  the  donee  the  right  to  consume  such 
articles  as  could  not  be  ei^oyed  witliout  consuming  them.  IhighmUUr*%  Ettate, 
41)9. 

Wlien  personal  property  Is  bequeathed  to  one  for  life,  with  remainder  over,  the 
rights  of  the  remainderman  are  L'ovtrucd  entirely  by  the  intention  of  the  donor 
as  ascertained  from  the  will.     Ibi  /. 

A  apeeial  trust  to  an  cxecuior  to  hold  i^rsonal  property  for  the  nse  and  support 
01  a  married  woman,  ;;ives  him  the  sole  rigiit  of  possession,  subject  to  pay- 
ments for  her  support,  at  provided  for  in  the  will.  CotUter  et  oi.  v.  Bortuer  et 
a;.,  505. 

Words  ill  a  will  which,  in  relation  to  land,  would  create  an  estate  tall,  give  an 
absolute  right  to  chattels.    Ibid. 

CONTINGENT  INTERESTS. 

The  rule  as  to  when  persons  take  contingent  Interests,  is  subject  to  certain  well 
defined  exceptions,    borne  of  these  enumerated.    P»'ov«nc/ui't*$  JUstaU,  G& 

CONTINUANCE. 

'  In  case  of  sickness  or  abaence  of  counsel,  an  honest  application  for  a  continn- 
ance  of  a  cause  should  be  respected.    McJfullcn  v.  Orr^  94. 

CONTRACT. 

Evidence  of  a  parol  contract  cannot  In  any  way  add  to,  alter  or  vary  the  terms  of 
a  subsequent  written  contract  covering  the  same  subject  matter.  XoblU  etai. 
V.  BritttjH  tt  al.y  33(5. 

WluTo  the  defendant  contracted  to  furnish  to  the  plaintiff,  lumber  to  whatsoever 
exttnt  he  should  ^'deem  fit  and  advisable,"  held,  that  he  could  stop  furnishing 
sueh  lumber  whenever  he  pleased.     Loujfury  et  al.  v.  Mellwiny  2^. 

Where  there  is  no  allegation  of  fraud  or  mistalce  in  the  execution  of  an  agree- 
ment, or  of  doubt  or  uncertaluty  in  its  terms,  or  of  oppression  or  want  of 
equity  in  the  a4creemcnt  itself,  or  its  effects  and  consequences,  equity  will  not 
Inter  fore  to  cancel  or  reform  it.     MUUr  v.  Seliert  el  ai.,  i45. 

In  no  event  can  such  an  instrument  be  cancelled  for  matter  dehort,  or  which 
flows  naturally  from  the  powers  and  rights  conferred  by  the  instrument  itself. 
Ibid. 

In  computing  the  sixty  days  within  which  an  offer  of  sale  was  to  be  accepted, 
the  day  of  the  date  of  the  offer  is  excluded.     SerriU  v.  Burk,  489. 

AAer  the  offer  was  marie  and  accepted  within  the  time  specified  the  contract  was 
complete  and  either  party  might  sue.     Ibid* 

CONVERSION. 

When  land  Is  converted  Into  money  under  a  judicial  proceeding,  It  mast  be  dis- 
tributed ever  afterwards  as  money.     Unydri'^f  E$sate^  481. 
Laud  so  converted,  by  proceedings  in  partition,  is  still  .treiiied  as  land.    Ibid, 
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corporations. 

See  also  Munictpal  Corporattons. 

Active,  contributio<r,  life  and  honorary  members  of  fire  companies  In  the  city 
of  Philadelphia  are  equal  in  their  rights  to  all  the  essential  privileges  of  mem- 
bership.    Riddell  V.  Harmony  Fire  Co.,  316. 

There  can  be  no  dissolution  of  these  corporations  except  in  the  mode  pointed 
out  by  act  of  Assembly.    Ihid, 

80  long  as  a  corporation  exists,  its  property  must  be  preserved  to  subserre  the 
general  purpose  and  interests  of  the  body.     Ibid, 

A  corporation  cannot  malic  a  by-law  which  contravenes  the  provisions  of  its 
charter.     Poiti  v.  AasociatUmfor  Relief  of  Firemen,  369. 

Where  property  is  held  by  an  association  in  trust  to  be  applied  to  purposes  of 
charity,  it  cannot  be  applied  to  different  objects.    Ibid, 

A  proposition  to  pay  members  a  portion  of  the  fUnds  of  the  society,  so  held  in 
trust,  is  illegal.    Ibid. 

An  lionorary  member  of  a  fire  company  in  the  city  of  Philadelphia,  Is  entitled 
to  all  the  privileires  of  honorary  m*'mbcrs,  even  thongh  there  has  been  a  non- 
user  by  him  of  such  privile;res.     Ifarmstead  v.  Wa»hintfton  Fire  Co.,  393. 

A  fire  company  having  passed  a  resolution  prohibit! m^  any  further  payment  of 
dues  by  contributing  members,  cannot  afterwa^ds  expel  suclf  contributing 
members  for  not  paying  or  not  tendering  payment  of  dues.  Freiberg  «t  aL 
V.  Reliance  Fire  Co.,  894. 

COSTS. 

Upon  a  preliminary  injunction  being  dissolved,  because  of  conflicting  evidence, 
each  party  should  pay  Ills  own  costs.     Smith  v.  Schmidt,  58. 

In  taxing  costs  under  the  equity  rules  of  the  iSupreme  Court  of  Pennsylvania,  no 
allowaneu  will  be  made  for  printing  examiners'  reports.  Rogert  v.  WiUiamt 
et  al,,  418. 

COUNCILS. 

In  presenting  a  petition  contestlns:  the  seat  of  a  member  of  councils,  the  day  of 
organization  is  excluded  fr^^m  the  ten  days  allowed.   Snyder  v.  Smith  et  o^.,  85. 

Tiie  city  Councils  of  Philadelphia  have  exclusive  and  final  Jurisdiction  to  try 
contested  elections  of  their  own  members.     Ibid, 

Councils  may  authorize  the  widen  ins;  and  straightenine:  of  streets,  requisite  to 
improve  the  approaches  to  Fairmount  Parle.     In  re  Thirty-fourth  Street,  129. 

An  ordinance  of  councils  passed  over  the  mayor's  veto,  on  a  second  reconsidera- 
tion and  after  the  charter  test  had  decided  it  in  the  negative  is  nnconsiitutional 
and  void.     Sank  ft  al  v.  City  of  Philadelphia,  259. 

Under  the  act  of  Assembly  of  March  3l6t,  1860,  section  66,  members  of  connclls, 
who  become  sureties  on  an  official  bond,  durin:^  their  tenure  of  office,  either 
di^qnalify  themselves  or  work  a  forfeiture  of  their  right  to  hold  their  offices. 
Commonwealth  v.  Allen  et  al.,  408. 

The  councils  can  alone  determine  the  question  of  the  qualification  of  their  mem- 
bers.   Ibid. 

COUNSEL. 

Counsel  will  not  be  compelled  to  divulge  confidential  commnnlcations,  A»hUm 
V.  Parkijuon^  99. 

COUNSEL  FEES. 

An  executor  or  administrator  is  entitled  to  professional  advice  and  assistance. 

In  re  Bingham^a  Estate,  81. 
Parties  sustaining  or  opposing  a  will  should  pay  their  own  counsel  fees.    Ibid, 
Counsel  fees  and  expenses  of  legal  proceedings  allowed  to  a  guardian  where  his 

action  was  proper  and  resulted  In  a  benefit  to  the  whole  estate.    ^uM's  Uttat^, 

226. 

COVENANT.  » 

The  action  upon  a  covenant  under  seal  must  be  In  the  name  of  the  coyenantee. 
jr.  C.  R.  R.  Co,  V.  The  8,  JB.  R.  A.  177 

CRIMINAL  LAW. 

In  an  indictment  for  abortion,  where  one  of  the  defendants,  before  the  trial, 

marries  the  woman  on  whom  It  was  alleged  the  abortion  took  place,  thq  wile 

was  permitted  to  testify  against  the  other  defendant  on  his  separate  tiiaL 

Commonweaith  v.  Reid,  182. 
A  public  examination  In  the  hearing  of  the  panel  of  Jurors,  as  to  the  absence  of  a 

witness  in  the  cause  to  be  tried,  is  not  error.    Ibid. 
The  term  '*  quick  with  ciiiid  "  expresses  the  time  subsequent  to  the  mother  fetH'^ 
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CRIMINAL  LAW.— Continued. 

in^  the  child  quicken ;  the  quickening  Is  the  incident,  not  the  Lncepik>n  of 

yiulity.    Thid, 
In  collateral  proceedinjj^  the  hasband  or  wife  may  testify  to  fapts  tending  to 

criminate  each  other.    Ibid. 
The  placing  of  a  person  to  an  insane  asylum  by  her  relations,  under  a  belief  by 

thein  of  the  insanity  of  such  person,  is  not  prr  m  ev^idence  of  a  criminal  con^ 

splracy.    To  render  such  act  criminal  it  roust  be  shown  to  have  been  done 

with  a'  corrupt  motive.     Conu  ex  rd.  JRntzer  v.  The  Sheriffs  340. 
The  differences  between  murder  and  manalaupfhter  explained  Id  the  judge's 

charge  to  a  Jury.     Comnwnwealtk  v.  Schoeppe^  433. 
Murder  perpetrated  by  poison  is  murder  in  the  first  degree,  unless  it  be  gtren 

through  accident  or  mistake.    IhidU 
A  writ  of  error  sued  out  with  the  consent  of  the  attorney  general  in  writlns, 

under  section  33  of  act  of  Assembly  of  March  3tst,  1800,  is  simply  a  writ  of 

error  at  common  law.     Schoeppe  y.  CommonweaUh,  452. 
On  the  hearing  of  a  writ  of  error  at  common  law,  no  errors  can  be  assigned  bat 

those  which  were  apparent  on  the  face  of  the  record  itself.     fbkL 
A  conviction  for  misbehavior  in  office  requires  the  removal  of  the  officer  ooo- 

victed.  •  Commonwealth  v.  HarrU.  455. 
Temporary  separation  of  the  Jury  in  a  capital  case  Is  not  ground  for  a  new  trial, 

where  the  Jurors  were  always  under  the  care  and  survuiilance  of  the  sworn 

officers  of  the  court.     Commonwealth  v.  BriUtm,  513. 

CRIMINAL  PRACTICE. 

Tbe  district-attorney  in  drawing  an  Indictment  is  not  bound  by  the  exact  phrase- 
ology of  the  alderman  ;  he  may  mould  bis  Indictment  to  suit  the  facts  of  the 
case,  so  that  he  do  not  charge  another  and  distinct  offence.  C<munonvpealtA  v. 
Hauderfleld,  87. 

In  an  indictment  for  libel,  where  the  words  charged  as  libellous  do  not  neces- 
sarily Import  crlniiuality,  they  can,  in  pl^ding  only  support  the  indictment  by 
reference  to  extrinBlc  circumstances.     CornffumtKolth  v.  Staey^  114. 

The  commonwealth  can  only  be  held  to  alternate  challenges  of  jurors  when  the 
box  is  fhll.     Commofiwealth  v.  Beid^  18'3. 

The  wife  of  a  co-defeudant  not  upon  trial,  may  be  examined  as  a  witness  for  the 
commonwealth,  upon  the  separate  trial  of  the  other  defendant.    Ibid. 

In  an  indictment  for  bribery,  an  allegation  that  the  accused  did  "offer  and  pro- 
pose "  to  do  a  certain  act,  is  sufficient.     Camfnonwealth  v.  HanrU^  4.55. 

Technical  mistakes  in  indictments  may  be  amended  by  permitting  the  use  of 
words  which  legally  import  the  offense,  substantially  charged.    Ibid. 

The  preliminary  proof  necessary  before  dying  declarations  can  be  given  in 
evidence,  is  that  the  declarant  was  about  to  die  and  knew  his  condition. 
CommonwedUh  v.  BrUton,  613. 

Upon  a  trial  for  murder  by  stabbing,  evidence  of  threats  made  by  the  prisoner 
at  a  time  previous  to  the  commission  of  the  crime,  was  held  to* be  competent 
to  show  the  degree  of  guilt.    Ibid. 

CUSTODY  OF  CHILDREN. 

A  parent  may  relinquish  the  custody  of  his  child  by  parol  or  by  abandon- 
ment, dbc.     CommonweaUh  v.  Dougherty^  63. 

CY  PRE8. 

The  meaning  of  the  doctrine  of  ey  pree  is,  that  when  a  definite  function  or  duty 
is  to  be  performed,  and  it  cannot  be  done  in  exact  conformity  with  the  scheme 
of  the  person  who  has  provided  for  it,  it  roust  bo  performed  with  as  close  ap- 
proximation to  that  scheme  as  is  i-easonably  practicable.  Seddlewn^t  EntaU^  836. 

DECEDENTS*  ESTATES. 

Charges  for  refreshments,  probablv  liquors,  furnished  to  a  sailor,  will  not  be 

allowed  In  settling  his  estate.     Oibbong^  EHate.  10. 
The  burden  of  proof  is  upon  the  executors  to  show  that  moneys  for  which  they 

have  charred  themselves  In  their  account,  arose  firom  the  conversion  of  articles 

containedln  the  Inventory.    Ktilp*9  Estate,  13. 
Where  assets  of  a  decedent's  estate  lie  in  different  States,  the  execntors  should 

settle  the  account  In  the  forum  of  the  domicile.    Parker^s  Estate^  15. 
Personal  estate  of  a  decedent,  for  the  purpose  of  succession  and  distribution,  is 

to  be  regarded  as  having  uo  other  locality  except  tiiat  of  his  domicile.    /.  B. 

Fmrker'e  JSetaU,  828. 
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DECREE. 

Tbe  power  of  the  Orphans'  Court  to  review  \t»  deoreeg  cx'Kted  before  the  act  of 
Assembly  of  Oct.  13th,  1840,  and  that  act  docs  not  take  it  away.  Cumft 
EBtaU,  4M. 

DE8EKTION. 

Where  the  husband  had  his  domicile  in  Delaware,  deserted  his  wife  in  Massa- 
chusetts, and  was  arrested  on  the  charge  of  desertion  in  tbe  city  of  Philadel- 
phia, the  court  at  the  latter  place  had  no  Jui'iBdIciion.  ContmmiwtaUh  t. 
Bailey^  87. 

DEVISAVIT  VEL  NON. 

See  IssuB  dbvibatit  tel  non. 

DEVISE. 

Where  the  meaning  of  a  devise  Is  uncertain,  the  law  adopts  the  principles  of 
the  intestate  law.     Cre98on^9  EtiaU,  319. 

DISCONTINUANCE. 

Discontinuance  of  a  suit  for  dirorce  must  always  be,  by  expresB  leave  of  tbe 
Court.     Murphy  v.  Murphy^  805. 

A  dtscontlnuancu  of  proceedings  In  divorce,  canpot  be  entered ,as  of  a  day  an- 
terior to  the  bringing  of  a  second  suit,  after  the  second  suit  has  beeu  com- 
menced.   Ibid, 

DISTRIBUTIVE  SHARE. 

Each  distributee  is  entitled  to  his  share  of  coin  in  coin,  if  he  so  desire.  Parker* % 
Mtaie,  15. 

DISTRICT  ATTORNEY. 

The  district  attorney.  In  drawing  an  indictment,  is  not  bound  by  the  exact  phrase- 
ology of  the  alderman  ;  he  may  mould  his  indictment  to  suit  the  facts  of  the 
case,  so  that  he  do  not  charge  another  and  distinct  olTence.  Canunofitoedlth 
V.  MandtrfiMy  87. 

DIVORCE. 

Discontinuance  of  a  suit  for  divorce  must  always  be,  by  express  leave  of  the 
court.    Murphy  ▼.  Murphy,  805. 

The  court  must  be  satisfied  that  every  rule  of  its  own  has  been  strictly  followed, 
and  every  requirement  of  the  law  has  been  established  by  proof,  before  they 
can  decree  a  divorce.    Ibid.  ^ 

DOMICILE. 

A  testator  domiciled  in  Pennsylvania  created  a  powef  of  appointment  to  be  exe- 
cuted by  his  son ;  the  son,  being  domiciled  in  England,  made  a  will  which  did 
not  mention  or  refer  to  the  power :  Held,  that  the  law  of  the  domicile  of  the 
donor  of  the  power  must  prevail  in  determining  under  which  law  the  estate 
passes.    In  re  Mngham'M  EutaU,  31. 

Where  a  legatee  and  ttie  executors  both  reside  in  the  same  Jurisdiction,  the  Or- 
phans' Court  will  oi-der  the  paymeut  of  the  income  due  the  le^j^atee  fcom  the 
estate,  although  the  income  was  received  iu  another  State.  Parker^g  Etttate^  15. 

The  domicile  of  the  husband  draws  to  it  the  domicile  of  the  wife.  Coimnontoealth 
Y.Bailey,  87. 

DONATIO  CAUSA  MORTIS. 

Although  a  gift  eauM  mortU  may  be  revoked  during  the  lifetime  of  the  donor,  it 

cannot  be  done  by  will,  as  .that  doea  not  go  into  effect  until  after  death. 

ParthimerU  Estate,  478. 
A  donaiio  eawa  mortU,  if  valid,  goes  Into  effect  from  the  time  of  the  donation, 

not  from  the  death  of  the  donor.    Ibid, 

DOWER. 

See  also  Widow. 

Land  In  which  the  widow  Is  entitled  to  dower,  when  converted  into  money  by 

proceedings  in  partition  is  still  treated  as  land,  of  which  she  is  tenant  in 

dower.     i>nyder*t  Estate,  481. 
It  IS  real,  not  personal  property,  and  must  be  conveyed  as  other  real  estate.  Ibid, 

DYING  DECLARATIONS. 

In  order  to  admit  dying  declarations  in  evidence,  they  must  have  been  made 
under  the  declared  apprehension  of  death,  or  in  such  imminent  danger  of  it 
as  must  necessarily  have  raised  that  apprehension  in  the  mind  of  the  declarant. 
Commonwealth  v.  J^rtiton,  513. 
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KCCLESIASTICAL  LAW. 

Tbe  rector  of  a  Protestant  Episcnpal  Church  can  only  be  removed  In  accordance 
with  the  constitutioa  and  canous  of  that  church.  £atter9on  et  cL  y.  Thomp9on 
et  a/..  171. 

EMIMENT  DOMAIN. 

In  Pennsylvania,  real  estate  is  held  subject  to  the  right  of  eminent  domain.    ^ 

re  Connecting  Railroad,  27. 
The  individual  proper^  of  a  citizen  will  not  be  appropriated  to  public  use  unless 

there  is  a  manlftist  purpose  In  the  law  authorizing  it.    Lodge  v.  Railroad  Com' 

pany,  131. 
Where  land  is  appropriated  to  the  use  of  a  public  highway,  the  fee  remains  In 

tlie  former  owner.    Junction  R,  R.  Co.  v.  Boyd,  107. 
On  tlie  abandonment  or  disuse  of  the  land  as  a  way,  the  owner  can  reclaim  or 

occupy  it.    Ibid. 

EQUITABLE  ESTATE. 

An  agreement  for  tbe  f)urchase  of  real  estate  vests  an  equitable  estate  in  tbe  pur- 
chaser.    Oreavea  v.  Gamble,  1. 

EQUI  FY. 

A  court  of  equity  cannot  arrest  in  limine  the  proceedings  of  a  quasi  political  body 
having  power  to  determine  Its  own  Jurisdiction,  for  every  seeming  departure 
In  the  exercise  of  Its  powers.     Snyder  v.  Smith  et  al.,  85. 

Equity  will  not  enjoin  to  enforce  a  naked  promise,  not  In  writing,  no  resulting 
trust  afieing  from  such  promise  under  the  act  of  Assembly  of  April  d2d,  1856. 
Whetham  v.  Clyde,  58. 

Where  one  signs  a  Juigment  note,  the  contents  of  which  are  explained  to  him, 
he  cannot  have  an  injunction  to  restrain  proceedings  thereon  upon  the  ground 
of  fraud.    Sfeinbaker  v.  WiUon  <fc  Young,  76. 

Equity  will  enforce  a  bond  conditioned  that  the  vendor  of  a  milk  route  will  not  sell 
milk  on  the  route,  it  not  being  in  constraint  of  trade.    Reece  v.  Hendrick$y  79. 

An  injunction  to  restrain  the  execution  of  a  writ  of  habere  facia*  poMeesUmetn,  will 
not  bo  awarded,  when  the  court  has  already  decreed  possession  of  the  premises 
in  question  to  the  party  taking  out  the  writ,  even  though  it  be  a  great  hardship 
upon  the  tenant.    i>oz  v.  WiUte  et  aU^  81. 

Where  a  wife  neglects  to  appeal  from  the  Judgment  of  an  alderman,  equity  will 
not  Interfere  to  restrain  an  execution  thereon  against  her  separate  estate. 
Smith  et  al.  v.  Mbyer  et  al.,^. 
•  Equity  cannot  be  used  to  obstruct  the  collection  of  debts.  Aihton  v.  Parldnton,  99. 

Counsel  will  not  be  compelled  to  divulge  confidential  communications  of  their 
clients.    Ibid, 

Equity  will  etijoln  the  obstruction  or  occupation  of  land  taken  by  a  railroad  com- 
pany for  tiielr  use,  though  they  be  not  the  owners  of  the  fee.  Junction  R.  J2. 
Company  v.  Boyd,  107. 

Where  an  act  of  Assembly  confers  a  special  Jurisdiction  on  any  particular  tribu- 
nal In  rceard  to  any  class  of  cases,  a  court  of  equity  will  not  assume  Jurisdic- 
tion.   B'aiUy  v.  FUzpatrick,  126. 

Ck)urt6  of  equity  have  Jurisdicilou  over  cases  of  purpresture  and  nuisance.  City 
V.  The  RaUway  Co.,  163. 

Equity  will  not  restrain  a  proceeding  at  law  to  recover  a  Judgment  against  the 
plaintiffs,  admitted  to  be  duo  from  them.    MeU  Broe,  v.  Farnham  et  al.,  201 

An  account  will  not  be  decreed  where  the  plaintiffs  are  Indebted  to  the  defend- 
ants.   Ibid. 

Where  an  act  of  Assembly,  creating  a  building  commission,  has  been  declared 
constitutional  by  all  the  Judges  of  the  Supreme  Court  at  niH  priue,  the  court 
will  not  Interfere  to  restrain  said  commissioners  from  acting,  on  the  ground 
that  the  act  of  Assembly  was  unconsiltutional.     Wheder  \.  Rice  et  al.,  218. 

A  decree  for  an  account  will  not  be  made  where  It  Is  doubtfhl,  if  there  is  a  liability 
to  account.    Banzeiaen  v.  Miller,  215. 

Equity  will  cancel  an  instrument  for  matter  dehorn,  or  which  flows  naturally  from 
the  powers  and  rights  conferred  by  the  instrument  itself.  MiUer  v.  SdUr$  et 
al.^  245. 

Wiiere  the  plnlntlfTs  wrongful  acts  have  contributed  to  the  Injury  complained  of, 
or  where  it  is  not  clear  that  the  acts  of  the  defendants  are  not  warranted  by 
the  express  terms  or  spirit  of  the  agreement,  a  court  of  equity  will  not  exercise 
Us  summary  power  of  injunction.    -Jliiller  v.  Sellen  et  al.,  245. 

There  is  no  doubt  of  the  right  of  (ax  payers  to  bring  a  bill  of  complaint  to  enjoin 
the  operation  of  a  city  ordinance.    Sank  et  al.  y.  The  City  of  Philadelphia^  259. 
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EQUTT  r.— Contlnncd. 

Wbere  an  architect,  employed  by  a  commfttee  of  cotraeils  of  the  city  of  Philadel- 
phia, had  eiiterea  into  do  express  contract  with  the  proper  city  authorities,  »n 
iujanction  wili  not  be  issued  to  restrain  the  employment  of  aioo'ther  architect  in 
his  place.     WUidrim  v.  City  of  PhUadelphia,  811. 

The  Iloasc  of  Correction  beioj;  a  public  work  in  progress  of  erection  in  that  city, 
an  injunction  cannot  be  issued  to  restrain  the  work  from  going  on.     Ibid. 

It  is  donbtful  if  an  architect  is  entitled  to  the  recovery  oi  his  *'  plans,"  irhich 
have  been  paid  for,  and  therefore  equity  will  not  interfere.    Ibid, 

An  injunction  to  restrain  a  tumpilce  company  from  continuing  toll  houses  on  ar- 
tiilcial  parts  of  their  road  was  refused,  because  the  toll  houses  had  been  letrally 
erected,  and  if  there  was  any  damage  from  their  continuance,  the  plaintiff  had 
an  adequate  legal  remedy.     Hammerdey  et  al.  v.  Tuntpike  Co.,  843. 

Equity  will  not  interfere  to  restrain  proceedings  under  the  act  of  June  16th, 
1886,  to  obtain  possession  of  property  purchased  at  sheriff's  sale,  where  sucii 
proceedin'^B  are  regular,  even  though  the  property  had  been  sold  without 
notice  to  the  owner.    Brady  v.  Weightman  et  al.,  i>47. 

To  obtain  an  injunction  to  stay  legal  proceedings,  the  necessity  should  be  urgent 
and  the  case  tree  from  doubt.     Hartnack  et  al.  v.  James  et  al.,  864. 

Whenever  a  court  of  equity  originally  has  Jurisdiction  of  the  cause  of  complaint, 
and  for  any  reason  it  becomes  impracticable  to  give  the  relief  spccifioally 
cited,  it  may  substitute  compensation  in  damages.    Mayer  v.  ^Simpxofi,  406. 

A  bill  in  equity  will  not  lie  for  a  mere  trespass,  certainly  not,  if  the  trespass  be 
of  a  fugitive  and  temporary  character,  and  adequate  compensation  can  be  ob- 
tained in  an  action  at  law.     Oorrell  et  al,  v.  Alttrphy  et  al.,  495. 

XQUITT  PRACTICE. 

Where  the  evidence  Is  conflicting  and  the  court  are  nnable  to  determine  on  which 
b\xU  it  preponderates,  a  preliminary  injunction  will  be  dissolved  and  the  par- 
tics  sent  to  their  remedy  at  law.     Smith  v.  JScTunidt,  58. 

Amendments  to  a  bill  will  not  be  allowed  where  they  make  a  new  cause  of 
action.     Char/iberg  v.  Waieniian,  60. 

Other  parties  as  defendants  will  not  be  substituted  after  answer  filed,  without 
the  consent  of  the  plaintiff.    Junction  R.  R.  Co.  v.  Boyd,  107. 

A  report  will  not  be  referred  back  to  an  examiner,  to  re-examine  a  witness,  unless 
in  a  clear  case  of  mistake.    Nece  v.  Pruden  et  al .  187. 

Nor  to  examine  a  witness  on  behalf  of  the  plaintiff,  when  the  plaintiff  had  al- 
ready refused  to  call  him,  though  requested  by  the  defendant.    Ibid. 

In  an  action  upon  a  covenant  under  seal,  where  the  plaintiff  is  not  entitled  to 
use  the  name  of  the  covenantee,  the  proper  course  is  to  stay  proceedings.  M. 
C.  R.  R.  Co.  V.  The  8.  R.  R.  A.  177. 

In  a  bill  praying  for  an  account,  It  is  necessary  to  aver  that  there  is  a  balance 
due  the  plaintiff  from  the  defendant.    Melz  Bros.  v.  Farnham  et  al.,  201. 

A  decree  for  an  account  is  interlocutory  and  not  the  subject  of  appeal.  Dameisen 
V.  Miller,  215. 

Where  a  bill  in  equity  to  obtain  a  special  injunction,  does  not  disclose  a  right  to 
the  remedy,  it  Is  unnecessary  to  consider  the  affidavits.  Loughery  et  al,  >. 
Mcllvain,  289. 

A  bill  for  specific  relief  to  compel  the  respondents  to  surrender  to  the  trustee  of 
a  banl\rupt's  estate,  certain  property  conveyed  by  the  bankrupt  to  them,  to 
secure  the  payment  of  their  claim,  or  In  the  event  of  their  not  doing  so,  that 
their  claim  bo  disallowid,  was  dismissed,  the  court  having  already  decided 
upon  an  appeal  by  the  complainant  that  the  claim  of  the  rchpondeuts  was 
void.    Dallas  v.  Flues  db  Co.,  288. 

If  a  defendant  chooses  to  answer  a  bill  in  equity,  although  on  demurrer  to  the  bill  it 
would  liave  been  dismissed,  he  must  answer  fully.  McFiUin  y.  The  Bank  et  a{., 
S09. 

Where  infringement  of  a  patent  is  alleged  in  the  bill,  the  respondents  are  bound 
to  answer  it,  distinctly  and  unevasively.    Jordan  v.  WoUlaee  et  al.,  854. 

Where  several  matters,  which  all  arose  out  of  and  were  dependent  upon  one  con- 
tract, were  contained  in  the  bill,  it  was  held  that  they  were  properly  Joined. 
Brady  et  al.  v.  Shisler,  895. 

Leave  was  granted  to  file  an  amended  answer  upon  an  honest  mistake.  Johnson 
▼.  Thfmtas^  Sale,  418. 

The  equity  rules  of  tlie  Supreme  Court  of  Pennsylvania  make  no  provision  for  the 
printing  of  examiners'  reports  and  in  taxinsr  costs  no  allowance  will  be  made 
for  such  printing.    Rogers  v.  Williams  et  al.,  418. 

Where  a  party  seelu  to  eniorce  a  tnut,  which  the  bill  shows  is  not  manifested 
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KCCLESrASTICAL  LAW. 

Tbe  rector  of  a  ProtesUnt  Episcopal  Church  can  only  be  remored  in  accordance 
with  tbe  constltutioa  and  caaous  of  that  church.  BoUitnon  «l  oj.  ▼.  Tkmnpwm 
€t  al.,  171. 

EMIMENT  DOMAIN. 

In  PennBylvanla,  real  estate  is  held  snbjeet  to  the  right  of  eminent  domain.    £% 

r<  Connecting  RaUroad,  27. 
Tbe  individual  property  of  a  citizen  will  not  be  appropriated  to  public  use  unless 

there  is  a  manifest  purpose  in  tbe  law  authorizing  it.    Lodge  v.  Hailroad  Comr 

Woang,  131. 
here  land  is  appropriated  to  the  use  of  a  public  highway,  the  fee  remains  in 
tbe  former  owner.    Junction  B,  R.  Co.  v.  Bo\fd^  107. 
On  the  abandonment  or  disuse  of  the  land  as  a  way,  the  owner  can  reclaim  or 
occupy  it.    iMd. 

EQUITABLE  ESTATE. 

An  agreement  for  tbe  f)nrcha9e  of  real  estate  vests  an  equitable  estate  in  the  pur- 
chaser.    Ortavet  y.  OambUf  1. 

KQUirr. 

A  court  of  equity  cannot  arrest  in  limine  the  proceedings  of  a  quasi  political  body 
havinjr  power  to  determiuo  its  own  Jurisdiction,  for  every  seeming  departure 
in  tbe  exercise  of  its  powers.     Snyder  v.  Smith  et  al.,  85. 

Equity  will  not  enjoin  to  enforce  a  nalced  promise,  not  in  writing,  no  resulting 
trust  arising  from  such  promise  under  the  act  of  Assembly  of  April  32d,  1856. 
Whetfuun  v.  Clyde,  53. 

Where  one  signs  a  Juiflrment  note,  the  contents  of  which  are  explained  to  him, 
he  cannot  have  an  injunction  to  restrain  proceedings  thereon  upon  tbe  ground 
of  fraud.    Sfeinb<iker  Y ,  WiUon  ifb  Young,  76. 

Equity  will  enforce  a  bond  conditioned  that  the  vendor  of  a  mlltc  route  will  not  sell 
milk  on  tbe  route,  it  not  being  in  constraint  of  trade.    Beeee  v.  Hendricks,  79. 

An  injunction  to  restrain  the  execution  of  a  writ  of  habere  faciM  ponetKiortemy  will 
not  be  awarded,  when  the  court  has  already  decreed  possession  of  the  premises 
in  question  to  the  party  taking  out  the  writ,  even  though  It  l>e  a  great  hardship 
upon  tbe  tenant.    lox  v.  WuU*  et  aU,  61. 

Where  a  wife  neglects  to  appeal  from  the  Judgment  of  an  alderman,  equity  will 
not  interfere  to  restrain  an  execution  thereon  against  her  separate  estate. 
Smith  et  al.  v.  Mayer  et  al.yd6. 
•  Equity  cannot  bo  used  to  obstruct  the  collection  of  debts.  Ashtan  v.  ParHnton,  99. 

Counsel  will  not  be  compelled  to  divulge  confidential  communications  of  their 
clients.    Jbid. 

Equity  will  enjoin  the  obstruction  or  occupation  of  land  taken  by  a  railroad  com- 
pany for  their  use,  though  they  be  not  the  owners  of  the  fee.  Junction  B.  JL 
Company  v.  Boyd,  107. 

Where  on  act  of  Assembly  confers  a  special  Jurisdiction  on  any  particular  tribu- 
nal in  regard  to  any  class  of  cases,  a  court  of  equity  will  not  assume  Jurisdic- 
tion.   Bailey  v.  FUzpatrick,  126. 

Courts  of  equity  have  Jurisdiciiou  over  cases  of  purprestiire  and  nuisance.  City 
v.  The  Railway  Co.,  163. 

Equity  will  not  restrain  a  proceeding  at  law  to  recover  a  Judgment  against  the 
plaintiffs,  admitted  to  bo  due  from  them.    MeU  Bros,  v.  Farnham  et  al.,  201 

An  account  will  not  be  decreed  where  the  plaintiffs  are  indebted  to  the  defend- 
ants.   Ibid. 

Where  an  act  of  Assembly,  creating  a  building  commission,  has  been  declared 
constitutional  by  all  tbe  Judges  of  tbe  Supreme  Court  at  niH  priut,  the  eourt 
will  not  interfere  to  restrain  said  commissioners  from  acting,  on  the  ground 
that  the  act  of  Assembly  was  unconstitutional.     Wheeler  v.  Rice  ^  al.,  218. 

A  decree  for  an  account  will  not  be  made  where  it  is  doubtftil,  if  there  is  a  liability 
to  account.    Danzsiaen  v.  Miller,  215. 

Equity  will  cancel  an  instrument  for  matter  dehors,  or  which  flows  naturally  from 
tbe  powers  and  rights  conferred  by  the  instrument  itself.  Miller  v.  SdUrs  et 
al.,  245. 

Where  tbe  plaintiff's  wrongful  acts  have  contributed  to  tbe  injury  complained  of, 
or  wbere  it  is  not  clear  that  the  acts  of  the  defendants  are  not  warranted  by 
the  express  terms  or  spirit  of  the  agreement,  a  court  of  equity  will  not  exercise 
its  summary  power  of  injunction.    'MUUr  v.  Setters  et_  al.,  245. 

Tlicre  is  no  doubt  of  the  right  of  lax  payers  to  bring  a  bill  of  complaint  to  enjoin 
the  operation  of  a  city  ordinance.    Sank  et  al.  y.  The  City  of  PhUaddphia^  259. 
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EQUITY.— Contlnned. 

Wbera  an  architect,  employed  by  a  commfttee  of  councils  of  the  city  of  Philadel- 
phia, had  eiiterea  inlo  do  express  contract  with  the  proper  city  authorities,  an 
iuJanctioD  will  not  be  Issued  to  restrain  the  employment  of  sioother  architect  in 
bis  place.     Windrim  v.  CUy  of  Phaadelphia,  311. 

The  Ilousu  of  Correction  beinj;  a  public  work  in  progress  of  erection  in  that  city, 
an  injunction  cannot  be  issued  to  restrain  the  work  from  going  on.     Ibid. 

It  is  doubtful  if  an  architect  Is  entitled  to  the  recovery  of  his  *'  plans,"  which 
have  been  paid  for,  and  therefore  equity  will  not  interfere.    IbUL 

An  inj auction  to  restrain  a  turnpike  company  from  continuins:  toll  houses  on  ar- 
tillcial  parts  of  their  road  was  refbsed,  because  the  toll  houses  had  been  10!?a11y 
erected,  and  if  there  was  any  damage  from  their  continuance,  the  plaintiff  had 
an  adequate  legal  remedy.     Hammerdey  et  al.  v.  Turtipike  Co.,  843. 

Equity  will  not  interfere  to  restrain  proceedings  under  the  act  of  June  16th, 
183G,  to  obtain  possession  of  property  purcliased  at  sheriff's  sale,  where  such 
proceed  in  ifs  are  regular,  eyen  though  the  property  had  been  sold  without 
notice  to  the  owner.    Brady  v.  Weightman  et  oZ.,  o47. 

To  obtain  an  injunction  to  stay  legal  proceedings,  the  necessity  should  be  urgent 
and  the  case  free  from  doabt.     Hartnack  et  al.  v.  Jarnet  et  al.,  864. 

Whenever  a  court  of  equity  originally  has  Jurisdiction  of  the  cause  of  complaint, 
and  for  any  reason  it  becomes  impracticable  to  give  the  relief  specifically 
cited,  it  may  substitute  compensation  in  damages.    Mayer  v.  SimpMfi,  406. 

A  bill  in  equity  will  not  lie  for  a. mere  trespass,  certainly  not,  if  the  trespass  be 
of  a  fugitive  aud  temporary  character,  and  adequate  compensation  can  be  ob- 
tained in  an  action  at  law.     Oorrell  et  al,  v.  Murphy  et  al,,  495. 

EQUITY  PRACTICE. 

Where  the  evidence  Is  conflicting  and  the  court  are  unable  to  determine  on  which 
sidd  it  preponderates,  a  preliminary  injunction  will  be  dissolved  and  the  par- 
tics  sent  to  their  remedy  at  law.     Smith  v.  Schmidt,  58. 

Amendments  to  a  bill  will  not  be  allowed  where  they  make  a  new  cause  of 
action.     Chambere  v.  Waterman,  60. 

Other  parties  as  defendants  will  not  be  substituted  after  answer  filed,  without 
the  consent  of  the  plaintiff.    Junction  R,  R,  Co,  v.  Boyd,  107. 

A  report  will  not  be  referred  back  to  an  examiner,  to  re-examine  a  witness,  unless 
in  a  clear  case  of  mistake.    Nece  v.  Pruden  et  a< ,  137. 

Nor  to  examine  a  witness  on  behalf  of  the  plaintiff,  when  the  plaintiff  had  al- 
ready refused  to  call  him,  though  requested  by  the  defendant.    Ihid, 

In  an  action  upon  a  covenant  under  seal,  where  tiie  plaintiff  is  not  entitled  to 
use  the  name  of  the  covenantee,  the  proper  course  is  to  stay  proceedings.  M, 
C.  R,  R.  Co,  V.  The  S,  R,  R,  A,  177. 

In  a  bill  praying  for  an  account,  it  is  necessary  to  aver  that  there  is  a  balance 
due  the  plaintiff  from  the  defendant.    Melz  Bros.  v.  Farnham  et  al.,  201. 

A  decree  for  an  account  is  interlocutory  and  not  the  subject  of  appeal.  Bameisen 
V.  Miller,  315. 

Where  a  bill  in  equity  to  obtain  a  special  injunction,  does  not  disclose  a  right  to 
the  remedy,  it  is  unnecessary  to  consider  the  affidavits.  Lovghery  et  al.  >. 
MelUfoin,  239. 

A  bill  for  specific  relief  to  compel  the  respondents  to  surrender  to  the  trustee  of 
a  bankrupt's  estate,  certain  property  conveyed  by  the  bankrupt  to  them,  to 
secure  tlie  payment  of  their  claim,  or  in  the  event  of  their  not  doing  so,  that 
their  claim  bo  disallowid,  was  dismissed,  the  court  having  already  decided 
upon  an  appeal  by  the  complainant  that  the  claim  of  the  re^ipondect8  waa 
void.    Ballot  v.  Fluen  db  Co,,  288. 

If  a  defendant  chooses  to  answer  a  bill  in  equity,  although  on  demurrer  to  the  bill  it 
would  have  been  dismissed,  he  must  answer  fully.  ^MeFiUin  y.The  Bank  et  ol., 
809. 

Where  infringement  of  a  patent  is  alleged  in  the  bill,  the  respondents  are  bound 
to  answer  it,  distinctly  and  unevasively.    Jordan  v.  Wallace  et  al.,  854. 

Whire  several  matters,  which  all  arose  out  of  and  were  dependent  upon  one  con- 
tract, were  contained  in  the  bill,  it  was  held  that  they  were  properly  Joined. 
Brady  et  al,  v.  Shitler,  395. 

Leave  was  granted  to  file  an  amended  answer  upon  an  honest  mistake.  Johnson 
▼.  Thfmuu'  Sale,  418. 

The  equity  rules  of  tlie  Supreme  Court  of  Pennsylvania  make  no  provision  for  the 
printing  of  examiners'  reports  and  in  taxing  costs  no  allowance  will  be  made 
for  such  printing.     Rogem  v.  WiUiame  et  al.,  418. 

Where  a  party  seeks  to  enioroe  a  trust,  which  the  bill  shows  is  not  manifested 
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FORGEKT. 

In  Pennsylvania,  handwritin?  may  Iks  tTie  anhject  of  Jndidal  inqniry  in  at  least 
three  ways ;  by  the  testimony  of  expert»,  by  the  evidence  of  those  familiar 
with  the  handwritlns,  and  by  the  comparison  by  the  jury  themselves  of  the 
di^pated  writing:,  with  a  teat  paper  admitted  or  proved  to  be  genuine.  OUenon 
4taL,Y»  MiddUton^  539. 

FUNERAL  EXPENSES. 

Large  expenditures  for  burials  are  condemned.    McKenna^t  ^taUy  13. 

GUARANTEE. 

Whore  a  note  is  endorsed  for  the  purpose  of  guarantceinfi:  payment  of  it  by  the 
maker  to  the  defendants,  they  cannot  prove  such  guarantee  by  parol.    Adltr  tt 
•  al.  V.  TeUer  et  oZ.,  224. 

GUARDIAN. 

Sale  of  a  ward's  real  estate  by  the  fniardlan  requires  the  sanction  of  the  court  of 

the  county  where  the  land  is  situate.    Packer'**  EttaU,  5. 
Guardian's  can  receive,  sue  for  and  recover  assets  wherever  found  within  the 

State,  without  the  special  leave  or  reappointment  of  the  courts  in  different 

counties.    Ibid. 
In  tiie  appointment  of  guardians,  the  Orphans'  Court  of  each  county  has  Juria- 

diction  only  where  the  minors  reside  within  such  county.    Ibid, 
The  security,  however,  is  to  be  approved  of  by  the  court  having  Jurisdiction  of 

the  guardian's  accounts.    Ibid. 
The  forum  of  the  appointment  of  a  guardian  most  be  the  forum  of  account  and 

removal.    Ibid. 
A  mother  in  Pennsylvania  cannot  appoint  a  testamentary  guardian  of  her  child. 

In  re  I^hnny  PraUy  66. 
In  the  appointment  of  irnardians,  persons  of  the  same  religion  as  the  minors 

should  be  prererrcd  whenever  practicable.     Ibid. 
A  guardian  may  be  removed  by  the  Orphans'  Court,  where  there  was  a  suppres- 
'  sion  of  facts  upon  his  amplication  for  his  appointment.     Ibid. 

The  appointment  of  a  guardian  ^Ives  him  no  legal  control  of  the  property  of  his 

ward  outside  the  commonwealth.    JUilligaiCn  Bataiey  908. 
The  guardian  should  not  be  surcharged  with  an  amount  not  actnally  received  by 

him,  unless  It  be  shown  that  it  belonged  to  his  wards,  and  could  have  been  col- 
lected.   Ibid. 
A  foreign  guardian  may,  in  the  discretion  of  the  court,  be  appointed  in  Pennsyl- 
vania, u)x>n  giving  security.    Ibid. 
A  guardian's  triennial  accounts  should  be  filed  In  the  Orphans'  Court.    Ibid. 
Where  the  guardian  and  his  ward,  upon  the  latter  becoming  of  aee,  state  and 
j  account,  and  the  ward  agrees  to  it,  the  guardian  should  not  be  surcharged  wiih 

I  anything  outside  of  it.    Ibid, 

There  can  be  no  such  thing  as  a  guardian  of  a  dead  child.    Guardianship  coasei 

with  the  death  of  the  child.    BniKt's  Ettate,  226. 
Money  due  a  minor  and  not  received  by  his  guardian  prior  to  his  death,  goes 
j  to  his  legal  representatives.     Ibid. 

Coansel  fees  and  expenses  of  legal  proceedings  allowed  to  a  iruardian  where  his 

action  was  proper,  and  resulted  In  a  benefit  to  the  whole  estate.    Ibid. 
A  guardian  should  sign  the  Indenture  of  Upprentlceship  of  his  minor  ward. 

CGmmonwealth  v.  Atkinson,  283. 
A  guardian  is  entitled  to  ail  such  reasonable  allowances  as  any  other  trostea 

would  be.    McJ^ickU  v.  Henry ,  416. 
Where  a  guardian  is  shown  to  have  received  money  of  his  ward,  Interest  Is  q^ 

e*mrM^  after  a  proper  time  for  investment  and  without  more  appearing,  always 

charged.    Emery^e  Estate^  485. 

HIGHWAYS. 
See  Stkbbts. 

HUSBAND  AND  WIFE. 

An  injunction  will  not  be  granted  to  restrain  the  sale  of  the  wife's  property  on 

an  execution  against  the  husband,  unless  he  clearly  have  uo  interest.    Bc^ 

y.  Maunsey^  45. 
Where  a  wife  neglects  to  appeal  from  the  Judgment  of  an  alderman,  equity  will 

not  interfere  to  restrain  an  execution  thereon  against  her  separate  estate. 

Smith  et  al.  v.  Moyer  et  oZ.,  86. 
The  domicile  of  the  hosband  draws  to  It  the  domicile  of  the  wife.    Ccmmtm- 

wealth  V.  BaUey^  87. 
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HUSBAND  AND  WIFE.— Continued. 

A  wife  cannot  transfer  ber  certiflcates  of  loan  of  the  city  of  Philadelphia,  with- 
out h^r  husband.    £een  v.  City,  160. 
The  wife  of  a  co-defendant  not  upon 'trial  may  be  examined  as  a  witness  for  the 

coninioii wealth,  upon  the  separate  trial  of  ihe  other  defendant.      Comnwt^ 

vea/tii  V.  MHd,  182. 
In  collateral  proceedings  the  husband  or  wife  may  testify  to  facts  tending  to 

criminate  each  other.    Ibid, 
The  purj'ose  ot  granting  the  privilege  of  feme  9oie  trading  is  to  enable  a  wife,  by 

woi  king  at  some  trade,  to  acquire  the  means  of  self-bupport.     Cochrath  v.  OaV' 

nUun,  218. 
An  execution  will  not  issue  against  the  separate  property  of  the  wife  for  her 

debt  fur  necessaries  for  the  support  of  her  family,  until  the  property  of  the 

huhband  be  first  exhausted.    Stilea  v.  Jtffriet  et  al.,  800. 

IMPLIED  TRUST. 
See  Trust'. 

INCORPORATION. 

Enumeration  of  the  requisites  to  obtain  a  charter  from  the  Court  of  Common 
Pleas.     Ifi  re  Arti»<vi4^  JmUitule,  104. 

INDICTMENT. 

In  druwing  an  indictment,  the  district  attorney  is  not  boi^nd  by  the  ex^ct  phrase- 
ology of  the  alderman  ;  he  may  mould  his  indictment  to  suit  the  facts  of  ihe 
case,  so  that  he  do  not  charge  another  and  dibtinct  offence.  Cormnonv:eaithv» 
Jdaru:erfU/dy  87. 

An  indictment  for  being  concerned  in  a  lottery,  should  show  upon  Its  face  that 
the  lottery  complained  of  was  illcgdl.    Ibid, 

INJUNCTION. 

See  also  Equitt. 

An  injunction,  being  not  of  right  but  of  grace,  should  not  be  granted  except 

in  a  clear  case  and  to  arrest  a  palpable  abuse  of  authority  resuliing  in  some 

irreparalile  injury.     SnytJer  v.  Smith  et  al.,  35. 
An  injunction  will  not  be  granted  to  restrain  the  Fale  of  the  wife's  property  on  an 

execution  against  the  husband,  unless  he  clearly  have  no  interebt.    Moyley. 

Samaeyy  45. 
There  being  a  full  denial  of  the  equity  of  the  plaintiff,  and  the  facts  not  free 

from  doubt,  an  injunction  will  not  be  awarded.     Whethcan  v.  Clyde,  58. 
Wbeie  the  evidence  is  conflicting,  and  the  court  has  no  clear  conviction  from  it, 

an  injunction  will  not  be  granted.     Smith  v.  Schmidt,  58. 
*      An  injunction  will  not  Issue  upon  a  bill  sworn  to  by  the  plaintiff  and  fUUy  denied 

by  the  defendant,  without  lurther  pi  oof.    Aif?iton  v.  ParkifiMfft^  99. 
When  the  injury  complained  of  does  not  effect  the  rights  of  the  plaintiff  under 

a  contract,  or  where  the  relief  prayed  for  would  i^ive  him  no  benefit  under  the 

contract,  a  court  of  equity  will  not  exercise  its  summary  power  of  injunction. 

IlUUr  V.  SeUers  et  aL,  245. 
To  obtain  an  injunction  to  slay  legal,  proceedings^the  necessity  should  be  urgent 

and  the  case  free  from  doubt.    Haiinaek  et  al,  v.  Jamti  et  oLy  304. 

INSANE  ASTLUM. 

'Ihe  placing  of. a  person  in  an  insane  as}lum  by. her  relations,  under  belief  by 
them  of  the  insanity  of  such  person,  is  Lot  per  ge  evidence  of  a  criminal  con- 
tpiracy.     Commonwealth  tx  reL  Mintzer  y.  The  Sheriff",  840. 

INSANE  PERSONS, 
bee  Lunatics. 

INSOLVENT. 

A  claim  lor  rent  of  premises  occupied  by  the  assignors,  which  fell  duo  after  an 
assignment  by  them  lor  the  benefit  of  creditors,  is  not  entitled  to  have  a  divi- 
dend paid  upon  it.    iLMate  ofSftyuer  db  CadwalUuUry  802. 

INTEREST. 

A  legatee  was  not  allowed  interest  on  her  legacy,  when  she  received  her  full  dis- 
tributive share  of  the  estate,  upon  the  Items  of  which  interest  had  already 
been  charged.    Ktdp's  JE'ntatey  18. 

Interest  is  the  penalty  which  the  law  imposes  for  non-payment,  and  should  be 
charged  when  due.    NoMit  et  aL  v.  Btiggt  et  al.,  236. 

Undoubtedly  interest  may  be  recovered '  upon  arrearages  of  rent,  but  there  are 
cafes  ill  which  it  may  be  refused.    3iakift9tffi^8  Ehtate,  820. 

A  guardian  is  chargeable  with  interest  upon  money  received  for  his  ward,  after 
a  proper  time  for  investment.    Emery**  £htate^  485. 
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invention. 

8m  al8o  Patent. 

The  patentability  of  an  a11eg<ed  invention  Is  In  many  cases,  roost  satisiiBCtorily 
shown  by  its  nttlity.    Haii  Moftnfaeturing  Co,  y.  2honuu  dfc  Harrys  275. 

INVENTORY. 

An  auditor  of  an  executor's  aoconnt  is  not  bonnd  to  accept  the  inventory  as  the 
basis  of  his  report.    Kfdp^i  Fttate,  18. 

ISSUE  DEVISAVIT  VEL  NON.  * 

An  issue  was  refused  where  the  testimony  merely  showed  that  the  testator  was 
suffering  from  the  infirmities  of  old  a^^e,     WoodfaUU  Will,  66. 

The  register's  award  of  an  issue  La  a  subject  of  review  in  the  Beglater's  Court. 
WulU  WW^  M». 

Where  there  is  evidence  of  a  contested  fact  touching  the  validity  of  a  will,  it  is 
proper  for  the  register  to  p^rant  an  issue.    IbUl. 

ITacts  averred  in  a  caveat  filed  by  tiie  contestant  of  a  will,  being  sufficiently  dis- 
puted in  the  opinion  of  the  court,  an  Issue  ^ua»U  vd  fion  was  awarded.  In  rt 
McCarUr'i  WiU,  297. 

A  formal  request  for  an  Issue  was  directed  to  be  filed  nunc  pro  Utne,    Ibid, 

In  Pennsylvania,  handwriting  may  be  the  subject  of  Judicial  inquiry  in  at  least 
three  ways ;  by  the  testimony  of  experts,  by  the  evidence  of  those  familiar 
with  the  handwriiinir,  snd  by  the  comparison  by  the  Jury  tliem»elves  of  the 
disputed  writing  with  a  test  paper  admitted  or  proved  to  be  ^nuine.  OtUr$on 
et  al.  V.  imdUion,  529. 

In  the  trial  of  a  feigned  Issue  to  determine  the  validity  of  a  will,  it  is  contrary  to 
the  usual  practice  for  the  plaiutiflTs  after  proof  of  the  will  by  the  attesting  wit- 
nesses to  present  theh-  whole  case  to  the  Jury.    Ibid, 

JUDGE. 

A  Judge  may  rightfhlly  express  his  opinion  respecting  the  erldence.  <7ommoi»- 
fMolthy,  LandU,^. 

JUDGMENT. 

A  Judgment  of  non  pro%  for  want  of  a  narr,  cannot  be  entered  pending  excep- 
tions to  bail.    Manbeti  v.  Donnelly ^  10. 

JURISDICTION. 

Proceedings  of  the  Falrmount  Park  commlsyloncrs  on  the  taking  of  the  land 
within  the  park  limits,  of  a  citizen  of  New  Tork,  are  not  such  a  suit  as  can  he 
removed  to  the  U.  tt.  Circuit  Court  under  the  acts  of  Congress.  WhiU  v.  Tht 
CUyy  140. 

JURORS. 

In  an  Inquisition  concerning  a  turnpike  company,  the  fact  that  the  Jurorv  have 

paid  toil  to  the  company,  is  not  a  disqualification.    In  re  TSirnpUce  Co.,  252. 
Temporary  separation  of  the  Jury  in  a  capital  case  is  not  ground  for  a  new  trial, 

where  the  Jurors  were  always  under  the  care  and  surveillance  of  the  sworn 

officers  of  the  court.     Commo¥>eaUh  v«  J^riiton,  518. 

JUSTICE  OF  THE  PEACE. 
See  Aldbrmuv. 

LACHES. 

Equity  will  not  extend  to  every  case  of  laches  of  parties  to  a  suit  at  law.  Smith 
4t  al,  V.  Moyer  et  a2.,  86. 

LAND  DAMAGES. 

In  distributing  the  f^nd  arising  from  damages  for  land  taken  by  the  city  of  Phila- 
delphia, the  auditor  was  right  in  distributlns:  the  fbnd  to  the  lien  creditors  as 
well  as  to  the  administrator.    Jiakimon^s  JSttatey  820. 

LANDLORD  AND  TENANT. 

A  three  months'  notice  to  quit  March  25th,  is  In  time  if  served  December  25th, 
previous.      Ogdeti  v.  Ih\ffy,  4. 

Where  possession  has  been  adjudged  to  the  executor  of  a  lessor,  the  court  will  not 
restrain  him  from  prosecuting  a  writ  of  habere  faciM  poeteivionenu  Fox  v.  WatU 
el  a2.,  81. 

In  summoning  a  jury  in  a  landlord  and  tenant  proceedlnej  the  sheriff  must  per- 
form the  daty  himself,  and  not  hy  deputy.    JiieMvUen  v.  Orr^  92. 

Upon  proper  proofs  of  partiality,  corruption  or  extortion,  the  court,  will  set 
aside  the  proceedings  of  the  sherifTs  Jury.    Ibid, 

A  general  receipt  for  rent  given  by  the  lessor  to  the  tenant  in  possession,  who  ia 
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the  assignee  of  the  unexpired  term  of  the  lease,  is  not  an  implied  letting  to  the 
tenant  for  a  new  term.     Hartnack  et  al.  v.  James  et  aLy  864. 

The  landlord  and  tenunt  act  of  February  38tfa,  1865,  does  not  require  it  to  bo 
shown  that  the  defendant's  term  in  the  premises  had  terminated.  Mooney  t. 
Bogers,  885. 

A  simple  claim  of  title  thouprh  fortified  by  oath,  is  not  enough  to  diyest  the  Juris- 
diction of  the  aldennan  in  proceedings  under  said  act ;  it  must  appear  that 
8«ch  claim  may  be  a  defence.    Ibid. 

Under  the  landlord  and  tenant  act  of  April  8d,  1830,  whore  the  requisite  notice 
to  quit  is  not  given,  and  a  person  not  tlie  lessor  makes  the  oath,  all  the  subse- 
quent proceedings  are  irregular.     JTopkint  y.  McCleUaiidy  888. 

If  in  the  complaint  under  the  landlord  and  tenant's  act  of  March  95th,  1825,  any 
of  the  necessary  requirements  of  the  act  are  wanting,  aldermen  are  without  au- 
thority to  act.    Srety  y.  WiUbarik^  889. 

Coal  breakers,  barns,  houses,  shops,  factories  and  other  improyoments,  must  be  in- 
cluded in  the  assessor's  estimate  of  the  yalue  of  real  estate  for  taxing  purposes, 
eyen  though  they  be  the  property  of  a  lessee.   QorreU  ei  cd.  y.  Murphy  el  ai.,  495. 

LEASE. 

^ee  Landlord  ahd  Tenamt. 

LETTERS  TESTAMENTARY. 

U.  S.  reyenue  stamps  on  letters  testamentary  are  affixed  according  to  the  yalne 
of  the  estate  passing  to  or  under  the  control  of  the  executor.    In  re  Stamping 
eU..  67. 
LIBEL. 

Where  the  words  charged  to  be  slanderous  or  libellous,  do  not  necessarily  import 
criminality,  they  can  in  pleading  only  support  an  action  or  indictment  by  ref- 
erence to  extrinsic  circumstancea.     CommonweaUh  y.  8t<icyy  114. 

LIEN. 

See  Mechanics'  Lisn. 

LIFE  TENANT. 

A  bequest  of  personal  property  for  life,  giyes  the  donee  the  right  to  consume 
such  articles  as  could  not  be  enjoyed  without  consuming  them.  DeighmlXUr^t 
EttaU^  499. 

LIMITATION. 

Ihere  is  no  law  which  limits  the  time  for  an  owner  to  apply  for  ylewers  upon 

opening  a  road  through  his  property.    In  re  Cheio  Street^  19. 
Congress  in  establishing  a  uniform  system  of  bankruptcy,  has  power  to  provide 

a  uniform  rule  on  the  subject  of  limitation  of  actions.    Peiper  y.  ITarmer,  162. 

LOTTERJ. 

Because  there  may  be  such  a  thing  as  a  legal  lottery  in  Pennsylyanla,  an  indict- 
ment for  being  concerned  in  a  lottery  should  show  npon  its  face  that  the  lot- 
tery complained  of  was  illegal.     Commonwealth  y.  Manderjleld,  87. 

llie  raffles,  which  occur  almost  daily,  at  the  street  corners,  in  bar-rooms,  at  fairs, 
and  other  places,  are  clearly  violations  of  the  criminal  law.    Ibid, 

LUNATIC. 

The  alleged  lunatic  should  be  present  at  the  meetings  of  a  commission  of  lunacy. 
In  re  Joshua  IsaacSy  17. 

An  application  for  the  admission  of  a  lunatic  into  a  hospital  must  be  by  the 
legal  guardian.     In  re  Louis  E.  Hosenb^trg,  49. 

A  person  appointed  a  committee  or  guardian  of  the  lunatic,  by  an  authority  out- 
side of  Pennsylvania,  possesses  no  legal  authority  in  that  ttute.    Ibid, 

MANIFEST. 

Qy  acts  of  Congress  all  masters  of  vessels  are  required  to  have  a  manifest  of  their 
cargo,  and  a  forfeiture  equal  to  the  value  of  the  goods  not  mcluded  in  tue 
manifest,  is  imposed.     VniUd  States  v.  The  Stadae<ma,  28*3. 

MANSION  HOUSE. 

The  inquest  in  partition  must  include  the  mansion  house  of  the  decedent. 

Kline's  Kstate,  428. 
The  widow  of  a  decedent  is  entitled  to  the  mansion  house  for  life.    Ibid, 
MARRIAGE. 

Reputation  and  cohBbitatlon  are  presumptive  proofs  of  marriage,  but  when 
either  fails,  the  presumption  of  marriage  may  not  be  built  upon  the  other 
StnythU  Estate,  210. 
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married  women. 

See  Husband  and  Wiri. 

MECHANICS'  LIEN. 

A  lien  filed  uiioa  December  9d  for  a  claim  dated  June  3d  is  within  the  six  months 

required  hy  tlie  mechanics'  ilen  law.    EtUr  y,  Pet%n<m,  803. 
In  a  inectianios'  lien  it  is  not  necessary  that  the  prothonotary  should  record  upon 

the  lien  doclcet  the  bill  of  particulars.    Sunburf  y.  Wilvtrt^  431. 

MERCANTILE  AGENCY.  • 

A  circular  if^sued  by  a  mercantile  ag^ency  to  its  subscribers  Is  not  a  pririleg^ed 
communictttiun.     Commot^toealth  y.  Staeey,  114. 

MERGER. 

The  act  of  Assembly  of  May  16th,  1961,  authorising  merger  of  railroad  com- 
panies, has  no  application  to  passenger  railway  companies.  CUy  v.  The  Sail- 
way  Co.f  163. 

MINORS. 

The  residence  of  a  minor  within  the  county,  Is  the  only  test  of  the  jurisdiction  of 

the  Orphans*  Court  of  such  county,  in  the  appointment  of  guardians.    I*aeker^t 

Entnte.  5. 
Money  due  a  minor  and  not  received  by  his  guardian  prior  to  the  death  of  the 

former,  ifoes  to  his  Icifal  representatives.     JiuiftCt  Estate,  326. 
An  indenture  of  apprenticeship  should  be  signed  by  the  master,  the  apprentice, 

and  the  latter's  parent,  guardian,  or  next  friend.    Comni'  nwealth  y.  Axkimoi^ 

333. 
The  nnt  friend  of  a  minor  requires  no  formal  appointment,  but  must  have 

evinced,  l)y  Ills  regard  for  the  minor,  an  interest  in  his  welfare.    IbicU 
See  also  Guahdiajt. 

MORTGAGE. 

A  declarHtlon  of  no  defence  or  set  off  on  a  mortgage  ayallt  a  subsequent  as  irdl 

as  the  first  assignee.    Bums  y.  AslUon^  417. 
A  second  aBoiguee,  to  ay  ail  himself  of  such  declaration,  must  be  an  assignee  for 

yalue.    J  bid. 

MUNICIPAL  CLAIMS. 

Where  a  propeity  is  registered,  notice  of  a  claim  for  taxes  must  be  seryed  upon 

the  owner.     CUy  of  rhUadtlphia  y.  FurUta  et  o^.,  143. 
The  phrases  "municipal  claims"  and  *'any  claims  in  the  name  of  the  city  of 

every  kind,"  in  the  act  of  Assembly  of  March  33d,  1866,  deaiiy  include  claims 

for  taxes.     City  v.  Vandeviery  897. 
No  proof  of  notice  to  tiie  owner  appearing  in  the  proceedings,  a  Judgment  upon 

a  city  claim  for  taxes  Is  void.    Ibid. 

MUNICIPAL  CORPORATIONS. 

An  action  brought  by  the  inhabitants  of  one  of  the  boroughs  Incorporated  into  a 

city,  against  tlie  inhabitants  of  the  whole  city,  for  property  belomring  to  the 

bornuuh  at  the  time  of  its  incorporation,  cannot  be  maintained.     The  Borough 

y.  The  C.ty  of  Oil  CUy^  503. 
The  property  still  belon.i^s  to  the  Inhabitants  for  public  use,  under  such  control 

as  shall  be  provided  by  the  sovereign.    IbUl, 

MURDER. 

See  also  Crivtnal  Law. 

The  differences  between  murder  and  manslaucrhter  explained  in  the  Judged 
charge  to  a  jury.     CommonweaUh  y.  Sehoeppe^  433. 

NAME. 

A  name  has,  for  certain  purposes,  a  commercial  yalue.    Qmu  y.  jBoB,  134. 

NATIONAL  BANKS. 
See  Banks. 

NEW  TRIALS. 

A  new  trial  will  not  be  crranted  upon  evidence  which  Is  cumulstlve,  and  which  ■ 
was  accessible  for  the  first  trial.     Commotioeailh  v.  Schoeppe,  450. 
NOTICE. 

Property  of  a  defendant  in  Pennsylvania,  may  in  some  Instances  be  sold  with- 
out notice  to  him.    Brady  v.  Weightman  et  o^.,  347. 
No  proof  of  notice  to  the  owner  appearing  in  the  proceedings,  a  Judgment  upon 
a  city  claim  for  taxes  is  void.     City  v.  Vandevier,  897. 
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nuisance. 

Courts  of  eqnltj  have  Jnrisdiction  over  cases  of  purprcsture  aud  nulsanco.     City 
V.  Tfu  RaUway  Co.y  1G8. 

OBSCENITY. 

Obsceoity  is  a  question  for  the  jury,  in  a  trial  for  publishing  an  obscene  libel. 
Conmurttttealtii  Y.  LandUy  42. 

OFFIC^. 

▲  conviction  for  misbehavior  in  office,  requires  the  removal  of  the  officer  con- 
victed.    CommonveaUh  v.  BiarrUy  455. 

ORDINANCE. 

See  CiTT  ov  Fhiladslfhii.. 

ORPHANS'  COURT. 

The  Jurisdiction  of  the  Orphans'  Court  of  each  county,  under  the  act  of  29th 
March,  1882,  sec.  5,  in  the  appointment  of  guardians,  is  confined  to  cases 
where  the  mloore  are  resident  within  such  county.    Packer's  Estate.  5. 

Where  a  legatee  and  the  executors  both  reside  in  the  same  Jurisdictioo,  the  Or- 
phans' Court  will  order  the  payment  of  the  income  due  the  legatee  from  the 
estate,  alttioogh  the  income  was  received  in  another  State.  Farker'a  Eaiatey  15. 

The  Orphans  Court  has  power  to  correct  its  own  mistalces.  In  re  Fanny  Pratt,  56. 

The  power  of  tlie  Orphans'  Court  to  review  its  decrees  existed  before  the  act  of 
Assembly  of  Oct.  iSith,  1840,  and  that  act  does  not  talte  it  away.  Emery* m 
Estate,  485. 

ORPHANS'  COURT  PRACTICE. 

Large  expenditures  for  burials  are  condemned.    McKenna?9  Eftate,  12. 

An  auditor  of  an  executor's  account  Is  not  bound  to  accept  the  inventory  as  the 

basis  of  his  report.    Kulp*s  Mtate,  13. 
A  legatee  was  not  allowed  interest  on  her  legacy,  when  she  received  her  full  dis- 
tributive share  of  the  estate,  upon  the  Items  of  wliich  interest  had  already  been 

charged.   Jbid. 
A  power  of  sale  given  to  executors  is  given  virtiUe  ojfflcU,  and  survives  to  admin 

istrators  de  bonU  non  cum  tetsiamento  annexo.     Chew  v.  Evans,  168. 
A  general  power  to  sell  will  be  conclusively  presum.  d  to  be  for  payment  of  debts. 

Ibid. 
A  guardian's  triennial  account  should  be  filed  in  the  Orphans'  Court.    MiUJ^ 

gan'i  EstatOy  203. 
A  guardian's  final  account  should  not  include  any  dealings  with  his  ward  after 

the  latter  comes  of  age.    Ibid 
Both  the  rule  of  court  and  the  act  of  Assembly  concerning  auditors'  fees  will  be 

enforced  upon  exceptions.    Ibid, 
A  citation  without  a  petition  will  be  quashed.     Cramp's  Estate,  209. 
Where  the  personal  property  of  a  decedent  was  found  to  be  $G0,000,  and  the  In- 
ventory only  showed  $20,490,  held,  that  the  accountant  was  properly  surcharged 

with  the  diflTerence.    Buist  s  EsUUe,  226. 
Whilst  an  executor  or  administrator  is,  by  the  law  of  Pennsylvania,  allowed  one 

year  within  which  to  settle  his  account,  there  is  no  law  to  prevent  his  doing 

so  at  an  earlier  day.    Ibid, 
The  widow,  to  whom  property  Is  bequeathed,  must  be  charged  with  its  value  at 

the  date  of  her  husband's  death,  le»s  the  amount  of  the  debts  proved  within 

one  year  and  the  expenses  of  the  administration.    Ibid, 
Where  the  widow  has  a  life  interest  in  the  personal  estate  of  a  testator,  she  is 

entitled  to  retain  possession  of  said  estate,  upon  entering  into  such  security  as 

the  Court  may  approve.    Ibid. 
Commissions  of  2>^  per  cent,  allowed  to  an  accountant  where  the  estate  was 

large,  and  there  were  very  few  debts.    Ibid. 
Counsel  fees  and  expenses  of  legal  proceedings  allowed  to  a  guardian,  where  his 

action  was  proper  and  resulted  in  a  benefit  to  the  whole  estate.    Ibid. 
Ancillary  letters  are  fallen  out  to  enable  a  foreign  executor  to  collect  fhnds  or 

property,  not  collectible  within  the  Jurisdiction  of  the  domicile.  /.  B.  Parker's 

Estate,  9!2S. 
Under  an  ancillary  administration  the  residuum  after  the  pnyment  of  domestic 

creditors,  is  to  be  transmitted  to  the  li'robate  Court  of  the  county  of  the  domi- 
cile.   Ibid. 
Commissions  of  5  per  cent,  allowed  to  executors  on  personalty ;  8>^  per  cent,  on 

secorities  invested  by  the  testator  in  his  lifetime  and  not  changed  ;  8  per  cent. 

for  rents  collected  by  an  ageut,  who  had  been  paid  5  per  cent,  for  collecting ; 

3T 
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and  8  per  cent,  for  real  estate,  the  title  of  which  had  been  passed  by  tbetn. 
Cobnrn^t  E»itat«,  8S3. 

A  gaardian  is  entitled  to  all  such  reasonable  allowances  as  any  other  trustee 
would  be.    McXiekle  v.  Henry,  416. 

A  trustee  is  bound  to  keep  up  insurances  which  were  on  the  property  when  It 
came  into  his  hands.    Ibid, 

An  administrator  de  bonlx  non  cum  tffiamento  annexo  can  sue  the  representative 
of  his  predecessor  for  assets  actually  converted.    Parri»h  v.  Jirttoks,  417. 

An  assl<;nee  of  a  security  standing  in  an  executor's  name,  tai^es  it  with  notice 
of  a  breach  of  trust  if  there  iii  one.    Ibid, 

The  inquest  in  partition  must  include  the  mansion  house  of  the  decedent.  Kline'a 
EntaUy  42S. 

The  notice  of  a  widow's  claim  for  $300  of  the  personal  estate  of  her  deceased 
husband,  was  held  to  be  too  late  when  made  after  the  inventory  and  appraise- 
ment had  been  made.    Maier^t  JSttate,  475. 

Wliere  the  husband  is  entitled  to  receive  the  share  of  his  wife,  upon  clvlng  satis- 
factory security,  and  neirlects  to  do  bo,  the  money  must  be  invested  in  the 
handB  of  a  trustee.     Stiyder'^i  EttaUy  481. 

Notice  of  the  filing  of  an  account  having  been  given  as  required  by  law,  all  per- 
sons are  precluded  from  alleging  ignorance  of  the  fact.    Curry*»  EUaU^  464. 

Where  a  minor  son  is  permitted  to  take  out  letters  t)y  the  widow  of  a  decedent, 
he  is  to  be  considered  as  her  agent  and  cannot  be  held  liable  by  her  for  losses 
happening  through  lack  of  Judgment,  discretion  or  otherwise.  DeighmUUr'M 
JSttate,  499. 

PARLIAMENTARY  LAW. 

An  ordinance  of  councils  of  the  city  of  Philadelphia,  passed  over  the  mayor's 
veto,  on  a  second  reconsideration  and  after  the  charter  test  had  decided  it  in  the 
negative,  Is  unconstitutional  and  void.    Safik  et  al,  v.  City  of  Philadelphia^  3.59. 

A  by-law  or  regulation,  which  docs  not  transcend  the  limit  of  establishing  rules 
for  good  order  and  proper  control  of  corporate  interests  and  corporate  mem- 
bers, is  a  legitimate  and  valid  by-law.    ^iddell  v.  Barmony  Fire  Co.,  816. 

PARTITION. 

The  inquest  in  partition  of  a  decedent's  estate,  must  include  the  mansion  house. 
Kline's  Ettate,  428. 

Heirs  have  the  same  interest  in  the  share  set  apart  for  the  widow,  that  they  have 
in  other  portions  of  the  estate  arising  from  proceedings  in  partition.  Snyder'e 
EstaUy  481. 

The  conversion  of  land  into  money  by  partition  is  regulated  by  a  different  statute 
from  that  governing  sales  by  executors  tor  the  payment  of  debts  or  main- 
tenance of  minor  children,    ibid* 

PARTNERSHIP. 

One  partner  agreeing  to  contribute  money  to  a  partnership,  against  another's 
knowledge  of  the  business,  the  former  cannot  call  upoa  the  latter  to  bear  part 
of  the  loss  which  accrued.     Eveu'ly  v.  Durborow,  127. 

In  settling  a  partnership  account,  everything  growing  out  of  it  between  the  par- 
ties must  be  brought  to  au  end.    Johneon  v.  Thomas'  Sale,  413. 

Debts  due  to  a  firm  are  as  much  the  property  of  all  the  members  and  as  neces- 
sary to  enable  the  firm  to  liquidate  its  liabilities,  as  the  stock  in  trade.  Z«wit 
V.  Paine  et  al.,  508. 

An  attachment  execution,  duly  served  upon  a  debtor  of  a  partnership  firm,  will 
not  hold  the  money  for  an  individual  debt  owing  by  a  member  of  the  firm  to 
the  attaching  creditor.    Ibid, 

PATENTS. 

The  decision  of  the  commissioner  of  patents  upon  the  surrender  of  an  original 

patent  and  the  granting  a  re-issue  of  it,  is  final  and  conclusive.    Parhatn  v. 

Machine  Co.  et  a2.,  145. 
The  only  ground  on  which  the  allowance  of  a  re-issue  is  objectionable,  is  where 

the  commissioner  has  exceeded  his  authority.    Ibid, 
An  omission  of  part  of  the  claim  by  the  inventor  in  the  re-lssne,  is  not  prohibited 

by  the  patent  acts.    Ibid. 
The  modification  of  the  description  and  claims  of  the  original  patent  does  not 

affect  the  validity  of  a  re-Issued  patent,  where  the  Invention  is  the  same.  Ibid. 
The  novelty  and  utility  of  a  mechanical  device  are  the  tests  of  its  patentable 

merit.    Ibid. 
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PATENTS.— Continued. 

Where  a  patent  is  claimed  for  an  entire  machine,  it  is  necessary  to  describe  all 

the  parts  necessary  to  its  practical  working  and  use.    Jbid. 
In  a  claim  for  an  improvement  it  is  necessary  to  describe  the  elements  composing 

the  improvement,  with  their  relations  to  the  other  parts  of  the  machine.   Ibid. 
The  respondents  having  cdmmitted  an  infringement,  a  decree  for  an  injunction 

and  account  will  be  entered.    Ibid. 
Where  infringement  of  a  patent  is  alleged  in  the  bill,  the  respondents  are  bound 

to  answer  it  distinctly  and  unevasively.    Jordan  v.  Wallace  et  al.,  854. 
In  the  reissue  of  a  patent,  the  patentee  has  a  right  to  restrict  or  enlarge  his  claim 

so  as  to  give  it  validity  and  effectuate  his  invention.    Salt  Manufacturing  Co, 

V.  TTumtas  ds  Barry,  275. 
A  patentable  subject  must  be  not  only  new  and  useful,  but  it  must  involve  some 

exercise  of  the  Jnveniive  faculty,  and  it  must  not  be  merely  the  application  of 

an  old  thing  to  a  new  use.    Ibid, 
The  patentability  of  an  alleged  invention  Is,  in  many  cases,  most  satisractorlly 

shown  by  its  utility.    Ibid, 
Patents  are  to  be  construed  liberally,  so  as  to  sustain  and  not  destroy  the  right 

of  the  inventor.    I'Vawis  et  dL  v.  Mellor  el  al,,  291. 
The  explanations  contained  in  the  specification  are  to  be  taken  as  the  inventor's 

own  interpreter  of  the  meaning  of  his  claim,  and  of  ^he  essential  qualities  of 

the  invention  protected  by  his  patent.    Ibid, 
An  admission  by  respondents  that  they  manufacture  certain  compositions,  from 

the  same  ingredients  as  those  used  by  complainants,  but  that  the  proportions 

are  different,  and  the  proper  adjustment  of  proportions  in  complainant's  in- 
vention was  essential  to  its  sufilciency,  is  not  an  admission  of  an  inl'ringement 

but  a  denial.    Jbid, 
Where  want  of  novelty  in  a  machine  patented  was  proposed  to  be  shown  on  trial 

offers  of  evidence  that  did  not  propose  to  show  that  there  were  any  previous 

machines  suggestive  of  tbo  machine  in  question,  were  excluded.    JButeh  v. 

£oyer,  378. 

PHILADELPHIA. 

8ee  CiTT  OF  Philadslfhtjl. 

POISONING. 

Murder  perpetrated  by  poison  is  murder  in  the  first  degree,  unless  the  poison 
be  given  through  accident  or  mistake.     CommonioeaUh  v.  Schoeppe,  483. 

PORT  WARDENS. 

The  exclusive  Jurisdiction  of  revising  the  decisions  of  the  board  of  port  wardens 
of  Philadelphia  is  in  the  Court  of  Common  Pleas.    Bailey  v.  ^U^rUk^  120. 

POWER. 

In  the  instrument  executing  a  power  there  must  either  be  some  reference  to  the 
power  or  to  the  property  upon  which  it  is  to  operate.  In  re  Bingham^t  iktate, 
81. 

The  deed  or  will  creating  a  power  and  the  deed  or  will  executing  it  make  but  one 
instrument.    Ibid. 

The  law  of  the  domicile  of  the  donor  of  the  power  must  prevail  in  determining 
under  which  law  the  estate  passes.    Ibid, 

A  power  of  sale  given  to  executors  is  given  virUiU  officii,  and  survives  to  admin- 
istrators de  bonit  non  cum  teutamenio  annexo,     Chea  v.  Eoann,  168. 

A  general  power  to  sell  will  be  condasively  presumed  to  be  for  payment  of  debts. 
Ibid, 

PRACTICE. 

See  also  Orpbanb'  Court  Piuctics.  Equitt  Practicv.  Crimimal  Practicb. 
Rboibtrh  of  Wills. 

A  Judgment  of  nonpro9,  for  want  of  a  narr,  cannot  be  entered  pending  excep- 
tions to  bail.     Banbest  v.  Donnelly,  10. 

The  proper  remedy  for  an  injury  to  plaintifl^s  horses  and  carts,  resulting  from 
placing  posts  in  a  private  alley,  is  an  action  on  the  case.    Leary  v.  Horter,  20. 

An  attachment  will  not  issue  against  a  witness,  who  refuses  to  answer,  where  he 
has  a  right  so  to  reluse,  even  if  he  has  partially  testified.    Bast  v.  Anapach,  25. 

In  case  of  sickness  or  absence  of  counsel,  an  honest  application  for  a  continuance 
of  a  cause  should  be  respected.    AfcAtullen  ▼.  Orr,  M. 

A  rented  s&fe  in  a  safe  deposit  company,  is  not  subject  to  attachment  under  the 
act  ot  June  16th,  1836,  sec.  85.     Gregg  v.  Wilaon,  128. 

Claim  for  damages  lor  the  taking  of  laud  within  the  limits  of  Fairmount  Park, 
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REGISTER'S  COURT.— Contlnned. 

the  mother  of  the  administratrix  was  the  wife  of  aaid  decedent.    Smyih^t  Etfate, 
210. 
Where  no  formal  request  for  an  issue  deviiovU  vel  fton  had  been  made,  the  court 
directed  that  it  should  be  filed  nvne*pro  tune.    McCarUr^t  WHl^  297. 

REGISTER  OF  WILLS. 

The  register's  award  of  an  issue  devUavit  vtl  non  is  a  subject  of  rcTiew  in  the  Re- 
gister's Court.     Wut*»  Wai,  95. 
The  register  has  power  to  hear  testimony  for  and  against  an  alleged  will,  even 
though  the  caveat  contained  no  allegations  or  demand  for  an  issue.     liUow'i 

ma,  ©7. 

The  register  cannot  issue  letters  of  administration  to  a  stranger  in  blood,  to  the 

exclusion  of  any  of  the  kindred  willing  and  competent  to  undertake  the  trust. 

AMt  JSUaU,  430. 
The  act  of  the  register  in  revoking  letters  is  a  nnit,  and  cannot  l>e  partial,  but 

must  be  of  the  letters  as  a  whole.    Ibid, 
la  the  grant  of  letters  the  register  should  ccsterit  parihuaf  prefer  the  eldest  of  a 

class.    Ibid. 

RELIGION. 

In  the  appointment  of  guardians,  persons  of  the  same  relision  as  the  minors 

should  be  preferred,  whenever  practicable.    In  re  Fanny  Pratt^  56. 
If  a  father  abandons  his  child,  he  Inses  all  control  over  its  religious  as  well  as  its 

temporal  welfare.    CommonwedUh  v.  Doughtrty,  68. 

REMAINDER. 

In  cases  of  doubtful  construction  the  law  leans  in  favor  of  a  vested  rather  than 
a  contingent  remainder.    Crenon^t  JStiaUy  219. 

RENT. 

An  agreement  to  pay  rent  is  not  a  contract  to  pay  a  debt.    JBataU  of  Snydor  S 

Cadtoattader,  902. 
There  Is  no  difference  In  principle  between  a  ground  rent  in  fbe  and  rent  reserved 

upon  a  term  of  years.    Ibid. 

REPUTATION. 

Reputation  and  cohabitation  are  only  presumptive  prooft  of  marriage.  Sniyih*t 
ittaU,  210.  ' 

RES  ADJUniCATA. 

Equity  will  \)ot  interfere  to  restrain  certain  commissioners  from  acting,  on  the 
ground  that  the  act  of  Assembly  creating  them  is  unconstitutional,  when  the 
tourt  has  already  decided  the  act  to  be  valid.     Wheder  v.  Mice  et  a2.,  213. 

RESULTING  TRUST. 
See  Trust. 

ROAD  JURY. 

Where  there  is  a  conflict  of  testimony,  the  court  will  not  InterflBre  with  the  award 

of  a  road  Jury.    In  re  Verree  Road,  18. 
Where  the  entire  damages  were  laid  upon  the  city  of  Philadelphia  for  the  widen- 
ing of  a  street  already  opened,  the  report  of  the  Jury  was  set  aside.    In  r§  Pow- 

elSm  Aven%M,  112. 
After  the  report  of  a  Jury  to  assess   damages  fbr  opening  a  railroad  through 

land,  the  court  will  not  admit  an  answer  nunc  pro  tune  to  be  filed.    In  re  Con^ 

neeiing  Railroad,  22. 
The  report  of  a  road  Jury,  awarding  damages,  will  not  l>e  confirmed  where  it 

appears  from  the  evidence  that  there  Is  no  title  to  the  property  assessed  in  the 

person  to  whom  the  damages  are  awarded.    Ibid. 

ROADS. 

There  is  no  limitation  as  to  the  time  of  applying  for  hewers  upon  opening  a  road. 
In  re  Chsw  Street,  19. 

By  the  supplement  to  the  act  incorporating  the  Connecting  Railway  Company, 
there  is  no  right  of  appeal  from  the  award  of  a  Jury  to  assess  damages  for 
lands  taken.   The  remedy  is  by  exception.    Turner  v.  Connecting  Railway  Co.,  27. 

BALE. 

Sale  of  a  ward's  real  estate  by  the  guardian  requires  the  sanction  of  tha  court  of 

the  county  where  the  land  is  situate.    Paeker^e  Sutate,  5. 
If  the  purchaser  at  a  receiver's  sale  fail  to  pay,  the  receiver  must  pursue  the 

legal  remedies ;  tha  court  will  not  instruct  him.    Oivin  v.  Oivin  et  al.^  48. 
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sale  under  will. 

A  power  of  sale  glycn  to  executors  is  given  virtuU  officii^  and  snrylves  to  adminis- 
trators de  bonii  turn  cum  teutarMnUf  ann^o.     Chew  v.  JShant^  168. 

SCIRE  FACIAS.  '  I 

A  tare  faeiat  is  no  more  than  a  JndidtA  writ,  which  lies  only  where  the  record 
remains.    Hutton  y.  DonneUyy  8U9. 

SITUS. 

Though  promissory  notes  be  drawn,  dated,  signed  and  endorsed  at  Philadelphia, 
where  the  drawer  and  endorser  resided,  yet  if  they  were  dellyered  and  dis- 
counted at  New  Torlc,  the  «i(tM  of  the  transaction  is  in  the  latter  place.  In  re 
Peter  Conrad^  Bankrvpiy  38^. 

SPECIFIC  PERFORMANCE. 

Where  there  is  an  agreement  to  purchase  real  estate,  and  there  Is  a  slip  in  the 
time  for  payment,  equity  abhors  a  forfeiture  when  the  case  admits  of  com- 
pensation.    Oreavet  V.  OcanbUy  1. 

STAMPS. 

U.  8.  reyenne  stamps  upon  the  probate  of  a  will,  should  be  affixed  according  to 
the  yalue  of  the  estate  passing  to  or  under  the  control  of  the  executor,  and  not 
upon  the  yalue  of  the  whole  estate.    In  re  Stamping  Letten  TeUamantary,  67. 

STATUTES. 

See  Act  of  Absbmblt. 

STAUTE  OF  FRAUDS. 

There  are  certain  classes  of  cases  where  the  promise  to  pay  the  debt  of  another 
need  not  be  reduced  to  writing.    Henring  <ft  Co.  y.  JHttman,  804.  ^ 

STREETS. 

Where  the  entire  damages  were  laid  ui>on  the  City  of  Philadelphia,  for  th«  un- 
necessaiT  widening  of  a  street  already  opened,  the  report  of  the  Jury  was  set 
aside.    In  re  Powelton  Aventte,  112. 

The  lines  of  unopened  streets  in  the  city  of  Philadelphia  may  be  altered,  subject 
to  the  approval  of  the  Court  of  Quarter  Sessions.  In  re  Thirty-fotarth  &Ureet, 
129. 

An  illegal  appropriation  of  a  public  street  is  a  nuisance  per  m,  and  may  Justly  be 
regaled  a  parpresture.     OUy  v.  The  Jiailvoay  Co.,  168. 

Contracts  for  paying  streets  in  the  city  of  Philadelphia  must  be  awarded  to  the 
person  selected  by  a  majority  of  the  property  owners,  along  the  streets  to  be 
payed.    Keely  et  at.  y.  Dieldfitan  et  ai.,  257. 

An  injunction  restraining  the  temporiiry  blocking  up  of  certain  streets  of  the 
city  of  Philadelphia,  by  hauling  bulky  articles  oyer  them,  was  dissolved.  Pcu- 
tenger  Mailway  Co.  y.  Morrie,  -95. 

The  city  of  Philadelphia  and  the  passenger  railway  companies  are  both  liab'e  in 
damages  for  neglect  to  repair  the  streets,  oyer  which  the  railway  tracks  are 
laid.    CUv  y.  WeUer,  400. 

Gleaning  of  the  streets  of  the  city  of  Philadelphia  Is  not  ''a  public  work  erected 
or  in  progress  of  erection  '*  in  the  contemplation  of  the  act  of  Assembly  for- 
bidding courts  to  interfere  by  injunction  with  the  erection  or  use  of  such  pub- 
lic works.    Sewrage  Co,  y.  Board  of  Healthy  402. 

SUFFRAGE. 

The  constitution  of  Pennsylyania  does  not  confer  the  right  of  suffirage  upon 

women.    Burnham  y.  Laning  et  al.,  411. 
The  elective  franchise  in  Pennsylyania  is  exclualyely  regulated  by  the  constitu- 
tion of  the  State.    Ibid. 

SUIT. 

A  suit  is  any  proceeding  in  a  court  of  justice,  by  which  an  Individual  pursues 
that  remedy  which  the  law  affords  him.     WhUe  y.  The  CUyy  140. 

SUNDAY. 

The  work  of  shaving  customers  by  a  barber,  is  not  such  a  work  of  necessity  as 
exempts  it  from  the  operation  of  the  act  of  Assembly  of  22d  April,  1794,  pro- 
hibiting work  on  Suuday.     Commonwealth  y.  Jacobu»y  491. 

TAX. 

The  State  of  Pennsylvania  cannot  tax  national  bank  stocks,  at  a  higher  rate 
than  that  Imposed  on  other  moneyed  capital  in  the  hands  of  indiyidnal  citizens. 
Pteith  y.  Hartranfl  et  al.^  46. 

The  act  of  Assembly  of  22d  December,  1869,  Imposing  such  higher  rate,  Is  un- 
authorized.   Ibid. 
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TAX.— CoDtlDned. 

,  Churches,  meeting;  houses,  or  other  regnlar  places  of  stated  rell^ons  worship, 
are  exempt  from  taxation,  though  held  hy  the  congreg^ation  on  lease.  iZottVii 
€t  dl.  V.  The  CUyy  243. 

No  proof  of  notice  to  the  owner  appearlnc;  in  the  proceedings,  a  Judgment  npon 
a  city  claim  for  taxes  Is  void.     City  v.  Vandetfiery  897. 

A  subsequent  owner  and  occupier  is  liable  for  «  former  owner  who  has  neglected 
to  pay  his  taxes.     Xiver  v.  Ptrigo,  463. 

An  assessmeot  is  not  for  all  purposes  a  levy  of  taxes ;  the  former  is  a  Taluatioa 
for  fixing  the  proportion  to  be  paid ;  the  latter  is  the  act  of  imposing  the  pro- 
portion thus  fixed.    Ibid. 

The  capital  stock  of  national  banks  Is  liable  to  taxation  for  county  purposes. 
Etferelt  y.  Steele  et  al.,  470. 

The  exemption  from  taxation  of  mortgages  and  other  moneyed  investments  in 
particular  counties,  does  not  relieve  national  bank  stock  from  county  taxa- 
tion.   Ibid 

It  is  liable  to  assessment  at  its  actual  or  current  value.    Ibid, 

In  estimating  the  ratable  value  of  real  estate,  the  assessor  should  include  coal 
breakers,  houses,  machinery,  and  other  improvements,  whether  they  be  erected 
by  the  landlord  or  tenant.     OorreU  et  at.  y.  Murphy  et  o^.,  495. 

A  bill  in  equity  will  not  lie  to  restrain  the  collection  of  taxes  alleged  to  be  ille- 
gally assessed.    The  remedy  is  by  an  appeal  trom  the  assessment.    Ibid. 

TAXATION  OF  COSTS. 

Uuder  the  equity  rules  of  the  Supreme  Court  of  Pennsylvania,  no  allowance  will 
,  be  made  in  the  taxation  of  costs,  tor  printing  examiners'  reports.    Hogert  v. 
Wmiamt  et  al.,  41S, 

TIME. 

Wiiere  there  is  an  agreement  to  purchase  real  estntp,  and  there  Is  a  slip  in  the 
time  for  payment,  equity  abhors  a  forfeiture  when  the  case  admits  of  compensa- 
tion.    Oreavef  v.  Oamblty  1. 

A  three  months*  notice  to  quit  March  25th  is  In  time  if  served  December  25th 
previous.    Ogden  v.  Dt^y^  4. 

Whenever  an  act  is  required  to  be  done  within  a  certain  number  of  days,  the  day 
of  the  act  must  be  excluded,  and  the  count  of  time  begins  upon  the  next  day. 
'  Snyder  v.  Smith  et  oZ.,  85. 

A  lien  filed  npon  December  2d  for  a  claim  dated  June  2d  is  within  the  six 
months,  required  by  the  mechanics'  lien  law,  the  first  day  being  excluded  and 
the  last  day  included  In  the  six  months.    Ealer  v.  Petertoti,  8U8. 

In  computing  the  sixty  days  within  which  an  offer  of  sale  was  to  be  accepted, 
the  day  of  the  date  of  the  offer  is  to  be  excluded.    SerriU  v.  Bufk,  4S9. 

TRADE  MARK. 

A  person  may  lawfully  make  any  article  known  to  commerce,  which  Is  un- 
patented, but  he  may  not  apply  another  person's  trade  mark  to  such  article, 
Gmu  V.  HM,  124. 
A  name  has  for  certain  purposes  a  commercial  value.    Ibid, 

TRESPASS. 

Trespass  quare  datUum  fregit  Is  a  cause  of  action  which  survives  ag^nst  exe- 
cutors and  admiulstrators.    McCalliofi  v.  Gegan,  414.. 

TRUSTEE. 

A  trustee  is  bound  to  keep  up  insurances  which  were  on  the  prci>ert7  when  It 
came  into  his  hands.    McNickle  v.  Henry,  416. 

TRUST. 

A  resulting  trust  Is  raised  only  from  fraud  in  obtaining  title  or  from  payment  of 
purchase  money  when  the  title  is  acquired.     Whetheun  v.  Clyde,  53. 

Under  the  act  of  Assembly  of  April  22d,  1856,  all  trusts  must  be  created  by  writ- 
ing except  trusts  arising  by  construction  or  implication  of  law.    Ibid. 

A  trust  by  implication  or  construction  is  raised  only  firom  firaud  In  obtaining  the 
title  or  from  payment  of  the  purchase  money  when  the  title  Is  acquired.  i>afi- 
uisen  v.  MiUer,  215. 

A  special  trust  to  an  executor  to  hold  personal  property  for  the  nse  and  sifpport 
of  a  married  woman,  gives  him  the  right  of  possession,  subject  to  payments 
for  her  support  as  provided  for  in  the  will.     CoyUer  et  al.  v.  Bortner  et  al.,  505. 

The  eeatui  que  truet  was  not  bound  to  acquiesce  in  an  illegal  conversion  by  iho 
trustee  ol  the  personal  into  real  estate.    Ibid, 
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TRUST  .—Continued. 

If  a  party  who  sets  up  a  resulting  trust,  made  no  payment,  he  cannot  be  permitted 

to  show  by  parol  proof  that  the  purchase  was  for  his  benefit  or  on  his  account. 

Squirti  y.  R}dgeway,  510. 
A  trust  cannot  be  alleit^ed  to  have  been  created  by  the  acts  of  an  agent  unless  it  be 

averred  and  shown  that  the  consideration  was  paid  by  the  alleged  principal. 

Ibid. 

TURNPIKE  COMPANIES. 

In  an  inquisition  concernin;^  a  tnrnpike  company,  the  fact  that  the  Jurors  have 
paid  toll  to  the  company,  is  not  a  disqualification.      In  re  Turnpike  C7o.,  252. 

Where  the  company  has  received  notice  of  the  proceedings,  and  its  super- 
intendent appeared  at  the  hearing,  it  cannot  be  objected  that  ihe  proceedings 
were  expairie.    Jbid. 

An  injunction  to  restrain  a  tumpllce  company  from  continuing  toll  houses  was 
refused  because  the  toll  houses  had  been  le;;ally  erected  and  if  there  was  any 
damage  from  their  continuance,  the  plainiiff  had  an  adequate  legal  remedy. 
HammersUy  et  al.  v.  Turnpike  Co.,  343. 

USURY. 

PrommiBSory  note^  tbonsih  drawn,  dated,  sis:ned  and  endorsed  at  Philadelphia, 
where  the  drawers  and  endorsers  resided,  yet  if  they  be  delivered  and  dis- 
counted in  New  York,  at  rates  of  interest  usurious  In  the  latter  place,  are  void. 
In  re  PeUr  Conrad^  Bankrupt^  VS84. 

VESTED  INTERESTS. 

The  Legislature  cannot  reform  a  will,  so  as  to  divest  the  rights  of  heirs  under  the 

intestate  law.    AUerU  Relate,  73. 
Where  there  is  bequest  to  grandchildren,  limited  after  an  estate  for  life,  both  in- 
terests vest  at  the  same  time.    Prooencher^i  EtUUe^  68. 

VESTED  REMAINDER. 

In  cases  of  doubtful  construction,  the  law  leans  in  favor  of  a  vested  rather  than 
a  contingent  remainder.     OreuonU  E»taU^  219. 

WIDOW. 

See  also  Dowbr. 

Property  bequeathed  by  a  testator  to  his  widow  vests  In  her  upon  Jier  husband's 
death.    The  profits  whatever  they  may  be,  belong  to  her.     Buisftt  JSetate,  226. 

Wliere  the  widow  has  a  life-interest  in  the  personal  estate  of  a  testator,  she  is 
entitled  to  retain  ixxssession  of  such  personal  estate,  upon  entering  into  such 
security  as  the  court  may  approve.    Ibid. 

The  widow  of  a  decedent  is  entitled  to  the  mansion  house  for  life.  Kline*t  Ettate, 
428. 

The  inquest  In  partition  must  include  the  mansion  house.     Ibid. 

Where  the  widow  of  a  testator  elects  to  take  under  his  will,  bequeathing  his  per- 
sonal property  equally  to  her  and  his  son,  she  cannot  claim  as  widow  addi- 
tional effects  to  the  value  of  $300.    Maier^ 9  Estate,  4^1^. 

The  widow  can  only  recover  her  distributive  sliare  out  of  the  personal  effects  of 
which  her  husband  was  possessed  at  the  time  of  his  death,  remaining  after 
paying  his  debts.    Pcarthimer^e  EeiaU,  478. 

She  cannot  claim  a  share  in  a  valid  donatio  eanea  mortis .     Ibid. 

The  fund  in  the  hands  of  the  widow,  arising  from  the  conversion  of  her  share  of 
the  land  of  the  decedent  by  proceedings  in  partition,  is  still  treated  as  land,  of 
which  she  is  tenant  in  dower.    Snjfder's  Estate,  481. 

WILLS. 

aee  also  Conbtruotioh  ov  Wills. 

Mere  infirmities  of  age  will  not  prevent  a  man  ft'om  making  a  valid  will.  Wood" 
faWs  Wm,  66. 

To  admit  a  will  proved  in  New  York  to  probate  In  Pennsylvania,  the  certificates 
of  the  surrogate  and  of  the  clerk  of  his  court  to  the  correctness  of  tl^  record, 
is  all  that  is  necessary.    Kennedy's  WiXt,  70. 

Where  a  husband  and  wife  made  separate  wills  and  in  mistake  each  slgpaed  the 
other's  will,  the  Legislature  has  no  power  to  authorize  the  admission  of  either 
will  to  probate.    AUerU  Estate,  72. 

A  memorandum  not  purporting  to  be  a  will,  but  containing  dispositions  of  per- 
sonal property,  was  refused  probate,  where  there  was  a  will  legally  executed, 
bequeathing  all  of  the  testator's  property  and  which  had  not  been  revoked. 
Floranct*s  WiU,  85. 
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